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PBEPACE. 

It  has  long  been  a  sabjeci  of  reproach  that  the  siady  of  the 
law  has  degenerated  from  a  liberal  and  scientific  pursuit  into 
a  mere  mechanical  process  of  acquiring  foims  by  dint  of 
manual  labor  at  the  desk.  How  far  this  general  censure  on 
the  profession  may  be  just,  we  will  not  now  stop  to  inquire ; 
but  thus  much  we  may  be  permitted  to  observe,  that  they 
who  would  confine  the  education  of  a  lawyer  to  mere  beaks, 
without  afibrding  the  student  the  advantoges  to  be  derived 
from  the  practice  of  an  office ;  and  those  who,  on  the  other 
hand,  recommend  to  have  the  pupil  immersed  in  all  the 
details  of  business,  without  a  previouB  competent  knowledge 
of  the  theory,  would  equally  pursue  «  system  erroneous  and 
unprofitable. 

Precision  of  language  is  so  essential  to  law  proceedings  that 
the  change  or  omission  of  a  word  frequently  frustrates  the 
object  in  view ;  and  hence  has  arisen  the  custom  of  adhering 
to  such  forms  as  experience  has  determined  to  be  adequate. 
Without  settled  forms  the  most  extensive  and  profound 
acquaintance  with  the  theory  could  not  secure  the  practicer 
against  overlooking,  in  the  hurry  of  business,  some  point,  or, 
perhaps,  some  phrase,  important  to  his  case.^M^  Ko  general 
eourse  of  reading  will  ever  auffice  to  draw  the  attention  to 
these  minute,  but  necessary  points,  the  knowledge  of  which 
can  be  derived  from  practice  alone  in  the  office  of  some  expe- 
rienced guide  who,  in  rectifying  the  errors  and  supplying  the 
omissions  of  the  pupil's  first  efforts,  can  at  the  same  time  in- 
form him  of  the  reasons  and  rules  of  law  which  suggest  the 
propriety  of  the  alteration.  This  at  once  serves  as  an  illus- 
tration of  the  theory  of  the  law,  and  impresses  its  maxims  on 
the  memory,  andtiiusthe  pupil  gradually  increases  in  confi- 

*  '* Nihil  sixnnl  inyentom  est,  et  perfetitam."   Co.  Litt.  2S0,  a. 
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dcnce,  until  he  feels  himself  competent  to  enter  the  lists  of 
the  profession,  and  perform  his  dutj  to  his  client  with  facility 
and  dispatch. 

On  the  other  hand,  to  plunge  the  student  at  once  into  all 
the  servile  drudgery  of  copying  precedents,  and  literally  ad- 
hering to  forms,  the  origin  and  meaning  of  which  is  seldom 
comprehended,  and  frequently  nerer  investigaidd,  is  to  begin 
at  the  wrong  end,  and  is  certainly  liable  to  all  the  animadver- 
sions cast  upon  that  illiberal  mode  of  education  which  de- 
grades one  of  the  noblest  and  most  useful  sciences  into  a  nar- 
row and  insignificant  art,  and  which  has  given  occasion  to  all 
the  obloquy  from  timo  to  time  heaped  on  a  profession,  thus 
requiring  a  very  ordinary  degree  of  capacity  in  the  acquisition. 
A  man  so  trained  may  be  an  expert  mechanic,  but  never  can 
be  a  sound  lawyer.  Besides,  a  system  of  this  kind  enfeebles 
and  contracts  the  mind,  by 'binding  it  down  to  a  timid  and 
obsequious  subservance  to  the  very  syllable  and  letter  of  the 
form,  from  which  it  durst  sot  deviate  because  ignorant  of  its 
utility  and  effect.  Hence  the  worse  than  useless  prolixity  of 
deeds  and  other  law  writings,  and  the  accumulation  of  un- 
necessary phraseology  everywhere  to  be  met  with  in  the  writ- 
ten proceedings.  The  student  who  has  gone  through  an 
ordeal  of  this  kind,  previous  to  his  admission  to  the  bar, 
oomes  out  the  "  leguiehM  cautus  cUque  acutiLS  auoeps  syUdbO' 
rum  cantor  formvlarum"  But  such  a  process  of  initiation  is 
abhorrent  to  the  mind  imbued  with  the  taste  of  classic  litera- 
ture and  fresh  from  the  spring  of  genuine  science.  The  study 
of  the  law,  however,  when  properly  pursued,  is  perfectly  con- 
genial to  the  most  enlightened  intellect,  connected  as  it  is 
with  ethics,  legislation  and  rhetoric. 

If,  as  Hr.  Locke  has  affirmed,  morality  be  capable  of  demon* 
straiion,  a  fortiori  are  the  propositions  of  law,  the  terms  of 
which  are  precise  and  well  defined,  susceptible  of  proof.  The 
laws  of  our  country,  in  fact,  form  a  connected  and  well 
digested  system  of  mutually  dependent  rules,  even  to  its 
minutest  ramifications,  and  those  propositions  which,  when 
isolated,  appeal'  arbitrary,  and  sometimes  even  attended  with 
hardship,  if  traced  to  their  source,  will  be  discovered  as  neces- 
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■arily  flowing  from  some  fixed  and  just  principle  of  legisla^ 
tion.  On  this  principle  the  following  pages  attempt  to  pursuo 
the  conrse  of  the  subject  under  investigation,  up  to  its  foun- 
tain head,  rather  than  track  the  several  channels  of  its 
divergence ;  their  design  is  more  to  point  out  the  origin  and 
ratioruUe  of  the  rule,  than  to  hunt  after  the  shades  of  differ- 
ence in  its  application ;  "potiua  /antes  ezpetere  quam  aectari 
rwitJos,'*  Bj  this  process  of  analytical  research,  the  student 
will  sometimes  he  surprised  to  find  himself  landed  on  a  con- 
clusion, by  necessary  inference,  which  he  may  elsewhere  meet 
with  as  an  unsupported  dictum,  or  resting  only  on  the  au- 
thority of  decision.  Indeed,  it  seems  to  be  the  prevalent  fault 
of  our  law  tracts  that  they  heap  together  a  multitude  of  inde- 
pendent rules,  for  the  accuracy  of  which  they  are  contented  to 
refer  to  the  cases  where  they  occur,  without  ever  once  ad- 
verting to  the  grounds  of  their  adoption ;  and  the  work  is 
esteemed  in  proportion  to  the  diligence  with  which  cases  are 
collected,  and  to  the  number  of  references  in  the  margin* 
This  may  be  abundantly  useful,  as  the  plan  of  a  work  of  con- 
sultation, for  the  benefit  of  sudu  as  are  satisfied  with  poinl- 
leaming,  but  cannot  be  advantageous  as  an  elementary  treat- 
ise. On  the  contrary,  the  attention  is  distracted  and  t^e  in- 
telleot  wearied  by  the  infinity  of  minute  distinctions,  and  it 
requires  the  most  patient  industry,  and  indefatigable  zeal  to 
draw  any  general  conclusion  from  a  multitude  of  ap|Ar«ntly 
contradictory  authorities. 

A  treatise  intended  for  insimotion  should  do  little  more  than 
sketch  an  outline  of  first  principles,  carefully  discriminating 
between  those  propositions  which  are  essential  to  the  under- 
standing of  the  subject,  and  those  superfluous  corrollaries 
which  only  create  embarrtssmant.  The  student  thus  con- 
versant with  the  elements  of  his  science,  will  be  able  to  reason 
apnori  upon  every  new  case  that  is  presented  to  him,  instead 
of  being  obliged  to  have  recourse  to  analogy,  which  is  often^ 
times  a  fallacious,  and  at  best,  a  laborious  test.  He  will  have 
less  oeeMioii.tfr  depend  on  the  exercise  of  his  memory,  and  ai 
m&yate^  that  he  advances,  he  inll  find  order  and  harmony 
throughout  the  idiole  progrtsAof  bis  acquirement.   Even  the 
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inonot6nou8  rcn  ine  of  tbo  office,  in  the  place  of  a  mincUcBS 
tofek  of  (.'opyin^  furms,  is  raised  by  him  to  intellectu&l  dignity, 
and  Lo  finds,  even  iu  tliat  emplcyment,  a  now  and  beautifol 
ax>i'llcation  of  foregone  knowledge  to  x^rcseut  practice. 

W'itli  tliitf  object  in  view,  vaiious*  bookabavo  been  written  to 
assiiiit  the  btudeat,  both  in  conveyancing  xind  special  pleading; 
but  nothing  of  the  same  kindsccmsto  have  been  attempted  in 
equity  diafliug,  partly  from  the  notion  that  there  id  less 
nicety  r^jiiulred  in  equity  pleadings,  which  are  not  so  liable  to 
be  vitiated  by  verbal  flaws,  or  errors  of  form,  and  partly,  i^er- 
haps,  from  an  idea  that  there  can  bo  no  systematio  arrange- 
ment of  the  bubjcct — an  opinion  that  in  countenanced  by  the 
latitude  of  indulgence  prevalent  in  equity,  and  its  apparent 
deviations  from  the  technical  subtleties  of  common  law.  But 
that  this  is  a  mistake  arising  from  want  of  sufficient  attention 
to  tho  forms  of  pleading  in  equity,  will,  it  is  imagined.  Id 
apparent  from  a  perusal  of  the  following  sheets.  Wo  have 
endeavored  to  reduce  the  pleadings  in  equity  into  a  scientific 
method,  to  show  their  analogy  to  the  pleadings  at  common 
law,  and  of  both  to  the  principles  of  dialectics.  Hitherto  the 
pupil  has  been  left  without  any  other  guide  than  a  few  imper- 
fect precedents,  and  the  scanty  observations  that  are  to  be 
found  scattered  among  books  of  practice ;  added  to  which,  he 
has  to  stiniggle  against  a  very  faulty  enumeration  of  the'  pai'ts 
of  a  bill  calculated  to  mislead  and  perplex  him.  The  defi- 
ciency in  this  particular  has  long  been  sensibly  experienoed, 
and  the  following  analysis  is  an  attempt  to  supply  the  desid- 
eratum* 

Ab  the  original  design  was  principally  for  the  instruction  of 
pupils,  the  author  thought  it  right  to  prefix  an  epitome  of  the 
practioe ;  which,  however,  from  his  anxiety  not  to  omit  any- 
thing which  might  be  of  utility,  has  gradually  been  raised 
into  an  important  portion  of  the  work.  He  trusts,  at  the 
same  time,  that  this  part  of  the  performance  will  not  be  found 
superfluous ;  as,  not  satisfied  with  seeing  that  ita  lex  scripta 
est,  he  has  endeavored  throughout  to  discover  the^^rigin  and 
reason  of  the  rule  This  attempt  is,  for  the  most  part,  en- 
~ty?ely  new ',  and  so  far  as  he  has  been  enabled  tc  succeed,  la 
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and  irreloTant.  He  has  carefully  abstained  from  encumber- 
ing the  memoi-y  with  any  disjointed  matter,  while  he  has  been 
dili^fent  -not  to  oycrlook  anything  material  to  a  juSt  appre- 
hension of  the  subject,  being  desirous  of  making  it  a  useful 
as  well  as.  convenient  compendium.  In  this  point  of  view, 
Bollcitors  who  wish  to  acquire  a  knowledge  of  the  principles 
of  practice,  will  find  it  advantageous,  at  the  same  time  that  it 
is  sufficiently  copious  for  the  purposes  of  general  reference. 

The  method  adopted  in  this  treatise  is  as  follows : 

1st.  The  general  nature  and  subjects  of  the  jurisdiction  of 
equity,  analytically  deduced. 

2d.  The  objects  and  end  of  suits,  whether  at  law  or  in 
equity,  and  the  resolution  of  them  into  their  component  parts. 

3d.  Of  a  suit  in  equity  in  particular,  containing  a  compen- 
dium of  the  practice,  from  the  filing  of  the  bill  to  the  final 
decret:,  together  with  the  incidental  proceedings. 

4th.  An  analytical  treatise  of  pleading  in  general,  showing 
the  analogy  between  pleadings  in  equity  and  those  at  common 
law,  when  traced  to  first  principles,  with  a  scientific  arrange- 
ment, which  will  be  found  equally  useful  to  common  law 
students. 

5th.  Instructions  for  drawing  each  of  the  pleadings  in 
equity  in  their  order,  with  somo  general  iiiles  and  observa- 
tions. 

Gth.  And  lastly,  to  the  whole  is  added  an  Appendix  of  use- 
ful common  forms. 

The  author  ventures  to  hope  that  a  previous  acquaintance 
with  the  present  work  would  materially  abridge  both  the  labor 
and  duration  of  the  pupil's  service  in  the  equity  draftsman's 
office ;  and  as  such,  he  recommends  it  to  those  young  friends 
who  are  destined  fur  that  branch  of  the  profession.  Ho  also 
suggests  the  propriety  of  not  hastening  too  cursorily  over  the 
subject,  as  many  parts  of  it  may  appear  at  first  somewhat 
difficult  and  abstruse.  The  pupil  should  advance  cautiously, 
seGUreof  understanding  previous  points,  before  he  presses  on 
to  their  deducibles,  and  proceed  always  a  notiorlbua  ad  minus 
nota. 
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With  this  advice,  the  author  takes  his  Icaye — concluding 
with  the  exhortation  of  Cicero  to  his  friends — "  Quamobrem 
pergite,  ut  facUis,  tidolescentis;  atqus  in  id  atudium,  in  quo 
estUt  inoumbite,  xd  et  vobis  honori,  et  amtcis  vlUUaii^  et  rei' 
publiocB  emolumento  ease  possUis,"* 

*  Oio.  d«  Ontore,  Lib.  i» 
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OF  THX 


PRINCIPIES  OF  EQUITY  PLEADING. 


CHAPTER  I. 
Of  fhe  Vatoro'aad  flubJaeU  of  fhe  Jnrisdietton  of  Equity. 

1.  The  Praotioe*Qk  T^gfiity  Drafting  oonsists  in  drawingthe 
varioas  pleadings  which  ooGxir  in  the  course  of  a  suit  in  Chan- 
cery, in  a  technical  form,  and  .^i|h  apt  and  proper  words,  so 
as  to  assert  the  claims,  or  to  -d^fjpnd^the  rights  of  tho  seyeral 
parties  concerned.  »  ^.'    • 

The  design  of  the  present  treatise  beihg  to  assist  the  pupil 
at  his  first  entrance  into  the  pleader*^  i2ffic£l,  in  acquiring  and 
comprehending  the  method  which  long  prwfkse  kas  settled,  of 
drawing  these  pleadings,  our  business  is  pniief  pally  with  the 
manner  and  form — ^for  the  matter  and  substa'QcV  and  the 
system  of  rules  deduced  therefrom,  we  must  refer  iMe  i^^tiident 
to  the  various  digests  and  works  on  equity.  For  th>bette]^ 
understanding,  however,  of  this  part  of  the  subj'ect,  it  wilx  be 
necessary  to  have  previously  a  general  idea  of  the  nature  and 
subjects  of  the  jurisdiction  of  equity.  Next,  we  shall  take  a 
brief  review  of  the  progress  of  a  suit  in  the  Court  of  Chan- 
oery,  in  order  to  trace  the  several  pleadings,  from  the  bill  to 
the  final  decree,  and  herein  we  shall  consider  the  parties  com^ 
plainant  and  defendant.  Lastly,  we  shall  examine  the  fhono 
and  ttruoture  of  each  pleading  separately,  and  as  it  arises. 
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2.  Liw  is  founded  on  relations,  for  tlie^o  necessarily^  pro- 
duce reciprocal  duties,  v/hlch.  it  is  the  end  of  law  to  enforce ; 
and  tbo  subtraction  of  any  of  these  duties  is  an  injury,  for 
"wliicli  the  law  pi^ofosses  to  provide  a  remeJy.  Thus,  the  rela- 
tive Kituation  of  magistrate  and  people  begets  tlie  duties  of 
protection  and  allegiance.  So  of  the  relation. i  of  parent  and 
cl.ild,  husband  aud  wife,  master  and  servant,  neighbor  and 
uDighbor,  etc.  But  by  far  the  most  numerous  elas  t  has  arisen 
from  the  right  of  acquiring  and  transmitting  property,  ks  the 
relations  between  landlord  and  tenant,  mortgagor  aud  mort- 
gagee, cestui  que  trust  and  trustee,  executor  and  legatee,  and 
tlio  other  various  positions  in  which  i>ersons  stand  with  re^p  ct 
to  each  other,  who  have  cither  an  immediato  or  derivative  i::- 
t.rest  in  the  same  matter  of  property.  And  it  is  not  without 
reason,  that  the  attention  of  tho  student  is  called  to  this  point, 
because  the  process  which  tbo  mind  should  use  in  all  cases  of 
law  in,  first,  to  have  a  clear  and  accurate  vi  ^w  of  the  nature  of 
tLe  relation  subbisting  between  tbo  p^Hiea ;  next,  to  consider 
the  duties  which  flow  from  it;  thirdly,  to  have  in  mind  tho 
breach  of  what  duty  has  constituted  tho  injury  complained 
of ;  and  lastly,  to  seek  for  tko  vemedy  which  tho  constitutions 
o^  the  country  provide,  and  tho  manner  of  enforcing  it. 

.  Now,  as  r>^fin-nicut  aud  commerce  have  uitroduced  a  great 
vaii.;ty  of  complejr  relations,  which  could  not  have  been 
origiaally  eouteaiplau  d,  it  follows  that  many  duties  springmg 
from  these  new  bitJatious  exist,  the  performance  of  which 
cann  jt  be  mro/c^d  by  the  ancient  and  common  law,  either 
becau&o  it  gives  no  rulief,  or  that  in  tho  administration  of  tliO 
remedy  Tti  is  rcuJered  ineffectual  by  tho  strictness  of  its  rules. 
At  ihi.i  point,  therefore,  equity  interposes  and  assumes  a 
jurisdiction  to  prevent  tho  ends  of  justice  from  being, 
frustrated. 

'  From  what  lias  been  said  above,  it  is  obviou8>that  the  juris— 
diction  of  equity  results  from  the  inadequacy  of  ordinary 
courts  of  jiistico  to  afford  rolief  in  particular  cases,  and  hence 
we  arrive  at  a  general  view  of  its  nature  and  extent,  such  par^ 

tumlar  cased  being  witiiin  the  peculiar  province  of  equity. 
Again,  if  we  consider  wherein  tho  deficiency  in  tho  courts  of 
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common  law  consists,  we  shall  obtain  a  still  nearer  view  and 
be  enabled  to  classify  the  particuUir  cases  cognizable  in  chan- 
cery under  distinct  heads.  As  has  been  abready  stated,  the 
defect  of  common  law  courts  is  two-fold— either,  first,  where 
there  is  no  remedy  provided,  or,  second,  where  it  is  rendered 
inapplicable  and  cannot  be  obtained  by  the  ordinary  rules. 
Agwn,  this  deficiency  may  arise  in  either  of  three  ways — first, 
from  the  method  of  proof  used  by  the  ordinary  courto ;  sec- 
ond, their  mode  of  trial;  or,  lastly,  the  measure  of  relief 
afforded  by  them. 

3.'   As  to  the  first,  namely,  the  method  of  priof  used  by 
the  ordinary  courts:    At  common  law  the  plaintiff  is  com- 
pelled to  make  out  the  whole  of  his  case  satisfactorily,  either 
by  written  documents  or  by  the  testimony  of  indifferent  per- 
sons upon  oath.    But  cases  frequently  occur  where  the  plain- 
tiff, though  having  the  right,  must  be  defeated  at  law,  either 
because  material  documents  have  been  lost,  or  that  the  facts 
necessary  to  substantiate  his  case  are  known  only  to  the  par- 
ties interested  in  the  suit.    Under  these  circumstances  a  court 
of  equity  comes  to  his  aid,  and  corrects  the  deficiency  by 
obliging  the  defendants  to  make  a  discovery  upon  oaVit  which, 
as  the  stadent  wiU  see  by  and  by  when  we  come  to  treat  of 
Answers,  is  the  Usual  proceeding  of  this  court.    To  this  head, 
therefore,  we  are  to  refer  the  first  class  of  particular  cases 
cognizable  in  equity ;  and  they  are  either,  first,  matters  of 
account,  such  as  the  administration  of  personal  assets,  tithes, 
jKirtnership  transactions,  mercantile  accounts,  and  those  of 
bailiffs,  receivers,  agents,  factors,  etc.,  ete.;  or,  secondly, 
frauds,  under  which  title  we  range  all  matters  binding  in  con« 
science,  lying  within  the  private  knowledge  of  the  parties. 
Judgments  obtained  by  fraud  and  concealment,  etc.     The 
student  will  observe  thatin  all  the  cases  hereenumerated  equity 
only  exercises  a  concurrent  jurisdiction  with  the  courts  of 
common  law,  the  remedy  being  there  defined,  but  rendered 
abortive  by  the  inadequacy  of  the  process  for  obtaining  it; 
and  nny  matter  by  these  means  once  coming  within  its  cogni- 
zance, it  goes  on  to  decree  relief  in  order  to  avoid  the  expense 
and  delay  of  litigation  in  two  separate  courts,  with  the  esoepUon 
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of  thoff  cases  where  discovery  is  sought  expressly  in  aid  of  an 
action  at  law  already  commenced. 

4.  Secondly.  As  to  the  deficiency  in  the  mode  of  trial  at 
common  law :  In  the  ordinary  courts,  all  the  witnesses  are 
examined  viva  voce;  in  this  court  their  depositions  are  taken 
in  writing,  of  which  we  shall  speak  more  at  large  when  wo 
come  to  the  title  Interrogatories.  Wherever,  therefore,  from 
the  nature  of  the  case,  the  witnesses  cannot  in  civil  causes  be 
examined  vioa  voce,  chancery  assumes  a  jurisdiction  in  aid  of 
the  other  courts ;  and  this  constitutes  the  second  class  of  par* 
ticuLar  cases, 

5.  Thirdly  and  lastly.  Where  the  measure  of  relief  pro- 
vided by  the  other  courts  of  judicature  is  inadequate  to  fulfill 
the  ends  of  justice,  equity  interposes  and  gives  a  specific 
remedy;  and  the  class  of  cases  which  comes  within  this  head 
constitutes  the  third  series  of  particular  cases  cognizable  in 
equity.  These  are,  amongst  others,  the  specific  performance 
of  executory  agreements,  the  immediate  prevention  of  waste 
or  other  irreparable  injuries,  the  restraint  of  endless  litigar 
Hon,  setting  aside  fraudulent  deeds,  decreeing  reconveyances* 
directing  absolute  conveyances  to  stand  as  securities  only, 
decreeing  a  sale  of  lands  to  discharge  incumbrances,  debts, 
etc.;  and,  lastly,  the  construction  of  real  and  personal  secuii- 
ties  as  mortgages,  bonds,  etc.,  and  the  execution  of  trusts. 

6.  Besides  the  cases  above  enumerated,  the  Lord  Chancellor 
is  entrusted,  virtiUe  officii,  with,  First,  the  guardianship  of  mi- 
nors. Secondly,  the  custody  of  lunatics  and  Allots.  Thirdly, 
the  care  and  superintendence  of  charities  ;  and  Fourthly,  the 
management  of  bankruptcy  cases.  These  together  include  all 
the  matters  which  can  be  the  subject  of  a  bill  in  chancery, 
and  the  student  will  do  well  to  consider  to  which  of  the  above 
classes  the  matter  which  he  has  in  hand  is  reducible,  as  thereby 
he  will  have  a  more  distinct  perception  of  the  scope  and  object 
of  the  bill  to  be  drawn,  whether  it  be  for  a  discovery  fr(Mn  the 
defendant,  for  the  examination  of  witnesses,  or  for  a  specifie 
r^nedy;  and  lastly,  for  all  or  some  of  these  purposes  com- 
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bined.  We  haye  omitted  saying  anyihing  here  or  ho  ordinary 
jurisdiction  of  the  Court  of  Chancery,  as  oar  buiune««  is  solely 
with  pleadings  in  Equity  (a) . 

It  is  obvious,  from  this  general  outline  of  the  Jurisdiction 
of  equity,  that  the  pupil  should  be  previously  acquainted  with 
the  form  and  extent  of  the  remedies  supplied  in  ordinary  cases 
by  the  common  law,  in  order  that  he  may  know  where  the 
province  of  equity  commences. 

(a)  Vide  Blaok.  Oomnu  VoL  S,  o.  37,  from  which  th«  above  analytioal 
amngement  bM  been  chiefly  tiJcen. 
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OHAPTEBH. 

Of  Suits  in  Gsneral. 

7.  Asiiiiis  iheform  of  application  to  the  jadidal  power 
of  the  State,  for  the  redress  of  injuries  alleged  to  be  sustained. 
It  seeks,  in  the  first  instanee,  the  judgment  of  the  law  on  a 
matter  of  right  in  dispute  between  the  parties.  The  right 
being  ascertained,  it  in  the  next  place  demands  the  interfer- 
ence of  the  supreme  authority,  or  sovereign  power,  to  put  the 
injured  party  in  possession  of  his  right,  or  to  enforce  compcn- 
satition  in  lieu.  The  subject  matter,  therefore,  of  all  suits,  is 
the  rights  of  the  indiyiduals  concerned,  and  the  end  is  the 
judgment  and  sanction  of  the  law. 

A  suit  consists  of  the  I^rocess,  the  Pleadings,  the  Proofs, 
the  THdl,  Judgment,  and  Execution;  to  which  may  be  added 
the  incidental  or  interlocutory  proceedings  which  may  arise 
during  its  progress. 

The  Process  is  the  means  by  which  the  party  oomplained 
against  is  brought  into  court  to  answer  to  the  matters  laid  to 
his  charge. 

The  Pleadings  are  the  allegations  and  answers  of  the  re- 
spective  parties,  which  are  carried  on  until  the  true  and  simple 
point  of  dispute  (whether  matter  of  right  or  matter  of  &ct) 
is  extracted,  being  an  assertion  on  one  side,  met  by  a  denial 
on  the  other,  from  which  follows  the  appeal  to  the  proper 
tribunal. 

The  Proofs  are  the  eyidences  in  support  of  the  question  of 
fact. 

The  Trial  is  the  mode  of  determining  the  question  of  fact. 

The  Judgment  is  the  deduction  of  law  drawn  from  the  plead- 
ings, as  admitted  to  be  true  by  the  adverse  party,  or  established 
by  proof. 
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ExeeuHon  is  the  sanction  of  the  law,  enforced  by  its  diifiia- 
terial  officers,  wbo  thns  give  effect  to  the  jodgpnent  pro- 
nounced. 

8.  From  what  is  said  above,  it  may  be  coUected  that  the 
judicial  authority  is  an  emanation  from  the  sovereignty, 
wheresoever  that  resides,  and,  hence,  with  us  the  courts  of 
judicature  are  called  the  Emg's  Courts,  and  all  original  writs 
which  give  them  jurisdiction  are  tested  in  the  king's  name. 
In  reality,  the  original  of  all  government,  and  therefore  the 
first  duty  of  that  established  in  any  country,  no  matter  of 
what  form,  is  the  protection  of  the  weak  against  the  violence 
of  the  strong,  (a)  On  this  account  the  demand  of  justice  is 
always  made  to  the  supreme  power,  whose  principal  office  is  to 
redress  injuries  and  punish  crime.  In  despotic  governments 
the  prince  usually,  at  least  in  the  early  stages  of  civilization, 
administers  justice  in  person,  and,  as  he  is  guided  by  no  law,  it 
is  generally  dispensed  in  a  summary  way,  according  to  his 
discretion  or  caprice.  (&)  It  next  naturally  follows  that,  find% 
ing  this  both  a  troublesome  and  invidious  office,  he  delegates 
his  power  into  other  hands ;  and  thus  judges  are  appointed 
early  in  the  progress  of  civilization,  and  although  at  first  they 
are  possessed  of  the  same  arbitrary  authority  which  they  have 
derived  from  the  prince,  yet  it  is  checked  and  restrained  by 
the  power  of  appeal  to  the  sovereign  himself.  It  is  from  this 
that  liberty  takes  its  first  rise,  being  nursed  and  protected  in 
the  "  cunabuia  Ufjis"  If  it  happen  that  a  just  and  wise  man 
be  chosen  to  fulfil  this  important  trust,  his  decisions  are  re- 
gaifded  as  laws,  and  followed  as  precedents  from  which  it 
would  be  dangerous  for  his  successors  to  depart ;  and  thus  is 
another  restraint  imposed  upon  the  arbitrary  power  of  the 
judge,  and  in  this  manner  liberty  makes  one  step  further  in 
advance. 

This  is  the  natural  order  of  things.  Laws  at  first  generally 
arise  pro  re  mUa,  and  it  is  only  by  degrees  that  they  become 

(a>  Ottdom  ent  impenra,  noa  ragnnm.— S«n.  Eplst.  9L 
(6)  Popalos  aollis  legibns  tenebatvr;  axbitria  prineipum  pro  legiboa 
•rsat.— Jnttin.  Hist.  Lib.  1. 

£q.  Pl.- 
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established  into  a  permanent  mle  of  condact.  Until  such, 
however,  takes  place,  there  can  be  no  perfect  secority.  Courts 
of  justice  are  the  immediate  consequence  of  established  laws, 
for  these  are  erected  to  decide  controversies  according  to  the 
declared  rules  of  laWj  and  to  administer  the  appropriate 
reTTtedy  provided  for  the  particular  case.  This  view  points  out 
a  division  of  the  laws  into  two  great  branches — ^the  one  de- 
clarative of  abstract  rights,  the  other,  of  the  practical  form 
and  mode  of  redress.  The  perfection  of  law  is  to  have  a  clear 
and  definite  remedy  for  every  injury  which  can  be  sustained, 
niUlus  recedat  a  curia  sine  remedU) ;  and  it  is  at  this  flourish- 
ing period  of  civil  polity,  when  the  laws  are  fixed  and  property 
secure,  that  we  are  now  inquiring  into  the  method  employed 
for  obtaining  and  applying  the  remedy. 

9.  The  mode  of  obtaining  the  remedy  is  by  suU:  and  for 
the  sake  of  regularity  every  court  lays  down  a  system  of  rules 
and  proceedings  called  the  practice  of  the  court,  the  knowl- 
edge of  which  forms  a  very  considerable  branch  of  the  study 
of  the  law.  The  practice  of  the  court  of  chancery  will  be  the 
subject  of  the  whole  of  the  first  part  of  this  treatise.  At  pres- 
ent we  conHne  ourselves  to  a  general  consideration  of  those 
proceedings  which  are  essential  to  every  suit,  and  therefore 
common  to  all  courts.  As,  for  the  sake  of  justice,  everything 
must  be  well  weighed  and  considered  before  the  comft  will 
pronounce  a  definite  opinion  upon  the  rights  of  the  parties, 
both  parties  must  be  heard,  and  the  court  must  know  what 
the  person  complained  against  has  to  say  in  his  own  behalf 
before  the  executive  functions  of  the  court  will  be  exercised 
against  him.  The  first  step,  therefore,  upon  complaint  being 
made,  is  to  produce  the  attendance  of  the  wrong-doer,  in  order 
that  he  may  justify  or  deny  the  conduct  attributed  to  him,  and 
that  ho  may  show  to  the  court  some  reason,  if  he  can,  why  he 
should  nut  bo  compelled  to  make  the  restitution  demanded. 
Tho  summons  to  attend,  or  the  compulsory  means  resorted  to 
when  the  party  will  not  appear  voluntarily,  is  denominated 
the  process  of  the  court,  and  is  part  of  the  ministerial  power 
entrusted  to  it  and  subservient  to  its  directions.    When  the 
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parties  are  before  the  court,  the  injured  person  states  his  com- 
plaint, and  the  other  answers  and  excuses  himself,  to  which 
the  former  replies ;  and  bo  on  until  the  altercation  arrives  at 
a  point  where  one  party  denies  the  ri^ht  claimed,  or  the  fact 
insisted  upon  by  the  ol^er  Bide,  from  which  arises  the  appeal 
to  the  court  for  its  decision.  These  disputations  are  what  are 
called  the  pleadings  in  a  suit,  which  are  with  us  carried  on  in 
writing,  though  formerly  delivered  ore  tenus  at  the  bar,  and 
noted  down  by  the  prothonotaries  to  avoid  evasion  and  a 
shifting  of  ground,  which  is  termed  a  cZepaHure.  Thus  the 
appeal  to  the  court  is  either  on  a  question  of  right  or  a  matter 
of  fact,  or  both.  Where  laws  have  been  established  declara- 
tive of  abstract  rights,  the  first  point  must  be  decided  accord- 
ing to  the  rule  of  law.  {a)  If  there  be  no  law  or  custom 
prevailing  which  meets  the  case,  then  the  decision  must  be 
left  arbitno  boni  viri,  who  determines  the  controversy  accord- 
ing to  reason  and  conscience  and  the  dictates  of  natural  jus- 
tice. This  is  the  meaning  of  equity,  as  distinguished  from 
law,  whether  it  be  administered  by  the  same  or  a  separate  tri- 
bunal. When  the  dispute  turns  upon  some  point  of  fact,  the 
truth  or  falsehood  of  the  fact  must  be  ascertained  hj  proof. 
The  only  rational  mode  of  proof  is,  by  the  testimony  of  wit- 
nesses and  documentary  evidence,  or  by  putting  the  accused 
party's  conscience  to  the  test  of  an  oath.  Of  these,  the  last  is 
the  weakest,  and  therefore  it  is  seldom  used  alone.  The  trial 
is  the  manner  of  weighing  and  examining  the  evidence,  so  as 
to  elicit  the  truth :  thus,  witnesses  may  be  examined  viva  voce, 
or  their  testimony  may  be  delivered  in  written  depositions ;  so 
the  same  persons  may  be  the  judges  both  of  the  law  and  the 
fact,  or  there  may  bediSbrent  tribunals  for  each  of  these  ques- 
tions, as  in  our  common  law  courts  the  judges  decide  ques- 
tions of  law,  the  jury  matters  of  fact.  After  the  rights  of  the 
suitors  have  been  ascertained,  and  the  facts  proved  and  estab- 
lished by  trial,  next  follows  the  solemn  judgment  of  the  law, 

(a)  The  decision  of  the  judge  niton  a  mere  abstract  right  or  point 
of  law,  which  ia  the  same  as  onr  judgment  on  demnrrer,  was  called  by 
the  Romans  jut  dkere,  to  distinguish  it  from  the  final  sentence,  which 
was  JvcUeare»    Vide  P.  Manut,  de  Legibu$,  828. 
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which  ifl  an  a^ndication  of  the  remedy  prescribed  for  the  par- 
ticular injury  sastained.  But  if  the  existing  laws  have  not 
provided  suitable  redress,  then  a^;ain  equity  assumes  the  aa» 
thority  and  affords  relief,  according  to  the  circumstances  of 
the  case.  If,  either  on  the  determination  of  the  question  of 
right  or  of  fact,  it  appears  that  there  is  no  just  cause  of  com- 
plaint, then  the  judgment  is  in  favor  of  the  party  accused,  and 
he  is  allowed  to  depart  without  further  molestation.  Lastly, 
comes  the  execution  of  the  sentence  of  the  court,  being  the 
end  for  which  all  suits  are  instituted ;  by  which  the  remedy 
dictated  by  the  court,  or  provided  by  the  laws,  is  enforced 
under  the  auihority  of  the  supreme  power  of  the  state ;  and 
this  is  the  final  sanction,  without  which,  laws,  however  just 
and  salutary  in  their  enactments,  would  yet  be  unavailing  and 
inoperative.  In  the  progress  of  a  suit  it  may  become  neces* 
sary  for  the  court  to  give  various  directions  connected  with 
the  proceedings  before  it.  These  are  the  interlocutory  orders, 
which,  however,  determine  no  right  between  the  parties,  but 
are  merely  subservient  to  the  due  administration  of  justice, 
and  subordinate  to  the  final  judgment.  Such  orders  are  there- 
fore merely  discretionary,  being  granted  according  to  circum- 
stances, upon  the  application  of  the  parties,  though  in  some 
instances  grown,  by  frequency  and  custom,  into  matters  of 
course.  But  this  is  part  of  the  learning  of  the  practice  of 
the  courts. 

These  incidents  and  these  observations  are  alike  applicable 
to  all  suits,  in  all  countries,  and  at  all  times ;  for  however  dis- 
similar the  forms  of  proceeding  in  each  may  be,  yet  they  are 
all  built  upon  the  same  foundation  and  constructed  on  the 
same  plan.  The  materials  and  the  stylo  of  architecture  may 
be  different,  but  the  design  of  the  edifice  is  in  all  oases  the 
same. 

10.  In  illustration  of  this  remark,  it  wHl  be  curious,  and 
not  perhaps  altogether  unuseful,  to  trace  the  affinity  between 
the  proceedings  in  civil  causes  under  the  old  Boman  Law,  and 
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fhat  which  prcYoils  in  this  country  (a).  Tlio  Pnetor  Urbanus 
was  the  judge  who  presided  in  the  court,  and  who  decided  on 
the  pleadings  and  matters  of  law  arLiing  out  of  them,  as  our 
demurrers  arc  argued  before  the  court.  The  actor  or  plaintiff 
first  proceeded  in  jus  reum  vocare,  equivalent  to  the  original 
writ  with  us,  and  the  process  founded  thereon ;  for  if  the  reus 
or  defendant  disobeyed  the  summons,  ho  was  dragged  to  jus- 
tice oljtorto  coUo.  The  next  step  was  edere  actionem^  bimilar 
to  filing  a  declaration,  and  then  came  the  postulatio  actioiii!*^ 
similar  to  a  day  being  given  to  the  parties.  If  necessary,  the 
plaintiff  vadabaiur  reum,  like  our  bail  above.  Bail  was  also 
given  below,  according  to  the  common  maxim.  In  Jus  vocatus 
aut  eat,  aut  satisdeU  At  this  stage,  the  controversy  was  fre- 
-quently  terminated,  either  transadione,  liko  our  judgment  of 
nonpros,  or  pacto,  which  resembled  our  imparlance.  If  on 
iuo  day  appointed,  botli  parties  appeared,  they  termed  it  se 
sUiisse;  if  not,  judgment  went  by  default.  A  similar  rule 
holds  with  us,  if  the  parties  neglect  to  plead  in  time,  which  is 
equivalent  to  non-appjaranco  at  the  day  given ;  for  anciently, 
as  has  been  already  remarked,  our  pleadings  were  delivered 
oretenus  in  court,  and  it  is  so  entered  on  the  record-roll  at  this 
day.  When  the  parties  pleaded,  they  were  ^iilUfmiiniendere, 
which  was  performed  in  a  set  form  of  words,  varying  accord- 
ing to  the  nature  of  the  action,  and  concluding  with  a  prayer 
of  judgment,  which  was  to  be  allowed  judices  or  centumviri, 
to  hear  and  decide  the  controversy.  So  the  argument  of  our 
pleadings  is  carried  on  before  the  court,  and  the  conclusions 
or  issue,  if  on  a  matter  of  fact,  is  to  the  country,  i.  e,  to  be 
allowed  twelve  good  an.l  lawful  men  as  judges  to  try  the  issue 
according  to  the  evidence.  In  ihe  Ilomaii  law,  as  with  us,  the 
centumviri,  or  jury,  always  tjok  a  solemn  oath  to  bo  imp.jtial. 
They  were  chosen  three  out  of  each  tribe,  so  that  their  num- 
ber amounted  to  fivo  more  than  their  name  imx>orted.  When 
the  judices  were  awarded  by  the  couit,  then  commenced  the 


(a)  Vide  Stgon. de  JudieiU.  Bee  also  vr^a,t  is  eaid  by  Sir  W.ll  am  Jones 
on  this  subject,  in  bis  prefator  disoourso  to  the  speeches  of  Isobos  :  and 
the  analoey  vhiob  he  there  draws  between  the  Athenian  and  the  Civil 
Law. 
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d  sceptatio  vausos  before  them,  managed  by  the  laxTyera  on 
lx)t!i  t  ides,  similar  to  the  trial  at  ni8ipritL$,  The  lawyers  who 
conducted  the  business  were  of  two  classy,  procuratores  and 
adoocati,  analogous  to  attorneys  and  barristers  with  us.  These 
Lad  not  permission  to  practice  until  their  names  were  entered 
in  tlie  macriculatioii  book  of  the  forum,  a  custom  perfectly 
consonant  to  the  formality  of  being  called  to  the  bar,  after  a 
certain  service  in  one  of  the  inns  of  court,  which  is  equivalent 
to  matriculation.  Nor  were  they  allowed  to  plead  in  a  partic- 
ular cause,  unless  retained  by  one  of  the  parties,  on  receiving 
a  fee  called  nuindatum,  Tlie  analogy  in  this  respect  to  our 
retainer  will  be  immediately  recognized.  In  liJte  manner  the 
Romans  had  a  proceeding,  termed  in  integrum  restUtUio, 
equivalent  to  a  new  trial ;  addictlo,  which  was  the  same  as  our 
ca,  sa.  Judicium  calumnl(B,\iko  our  costs  pro /a&ocZamo?'e.  In 
some  cases  the  estimjtio  litiSt  or  dami^es  and  judicium,  falsi, 
similar  to  our  ancient  and  now  obsolete  method  of  proceeding 
against  the  jury  by  attaint. 

It  was  not,  however,  until  after  the  code  of  Boman  laws  had 
gained  a  high  degree  of  excellence,  that  these  forms  of  judicial 
proceedings  were  arranged  and  defined.  In  the  rude  and  early 
period  of  the  Homau  commonwealth,  after  the  expulsion  of 
the  liings,  and  the  consequent  abrogation  of  the  jv>s  Papirior 
num,  the  judicial  proceedin:^s  rested  wholly  on  the  discretion 
and  authority  of  the  consuls  and  other  chijf  magistrates,  (a) 
The  inconvenience  of  thid  system  was  soon  felt,  and  commis- 
sioners were  sen .  into  Greece  to  make  a  collection  of  the  best 
laws  for  the  sorvicj  of  their  country,  from  which  were  com- 
piled the  Laws  of  the  Twelve  Tables,  on  which  Cicero  passes 
so  high  an  encomium  in  his  first  book  de  Oratore.  (h)  On 
these  were  founded  numerous  commentaries  and  interpreta- 

(a)  Initio  civitatis  Bomanas  popnlnsaine  oerta  lege,  sine  certo  jare, 
agereiastitnit;  omniaque  manu  regis  gnbemabantur.  Pomp,  de  Orig, 
Jttr.  1,  2. 

(6)  Fremant,  omnes  licet,  dicam  quod  sentio :  bibliothecas  mehercale 
omnium  philosophorum  unas  mihi  \idetar  xit  tabularum  libellus,  si 
quia  legam  f ontes  et  capita  vidorit,  et  auotoritatid  pondera  et  utilitatifl 
nbertata  snperare.    Cic.  de  Oratori,  lib.  1. 
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tions,  the  wliolo  body  of  which,  taken  together,  f(»rmed  the 
jys  cioUe,  or  what  may  be  fairly  enough  termed  the  common 
law.  The  necessity  of  establishing  settled  forms  of  prooeed- 
ing  next  produced  the  system  of  rules  called  actUmea  legis^  or 
the  laws  and  regulations  relating  to  the  practice  of  the  courts. 
But  even  so  late  as  the  time  of  Sylla  the  Dictator,  these  were 
still  subject  to  continoal  fluctuations,  for  the  Prsdtors,  at  their 
entrance  into  office,  always  issued  an  edict,  modelling  the 
practice  according  to  their  discretion,  during  the  time  they 
presided  in  the  court,  until  the  Lex  Cornelia  ordained  that  the 
same  form  should  always  be  used  in  judicial  proceedings,  in 
order  to  preserve  a  constant  and  regular  course  of  justice. 
These  laws  were  from  time  to  time  increased,  as  occasion  de- 
manded, by  the  senatiLS  consuUa  and^2e&i«cito,  which  bear  an 
analogy  to  our  statute  law:  added  to  which  were  the  edicts  of 
the  Pnetors,  called  HiQJus  honorarium^  similar  to  those  decis- 
ions of  eminent  judges,  which  are  with  U8  acknowledged  as 
precedents,  and  have  obtained  the  force  of  laws.  Lastly,  when 
the  government  of  Bome  became  despotic,  under  the  Cesars, 
the  will  of  the  prince,  or,  as  it  was  impiously  termed,  jitssio 
divina,  had  the  authority  of  law,  with  the  name  of  principalis 
conatitutio.  Happily  fcr  us,  we  have  no  parallel  for  this  in  our 
political  institutions,  (a)  In  the  reign  of  the  Emperor  Jus- 
tinian, these  laws  and  the  writings  upon  them,  had  grown  to 
such  an  enormous  bulk,  that  there  were  then  extant  two  thou- 
sand distinct  volumes  on  the  subject.  They  were,  by  his  or- 
ders, revised  and  reduced  to  the  four  celebrated  volumes  which 
go  under  his  name. 

The  brief  sketch  which  we  have  thus  attempted  to  give  of 
the  rise  and  progress  of  the  Boman  system  of  jurisprudence, 
is  with  a  view  to  illustrnte  the  observations  which  have  been 
made  in  the  early  part  of  this  chapter,  (b)    We  shall  now 

(a)  Tha  doctrine  of  the  dbrine  right  of  legitimacy  has  not  yet  found 
its  way  into  this  coantry. 

(6)  For  farther  iUostration  on  this  point,  we  refer  the  cnrions  stn- 
dent  to  Selden's  Janus  Anglorum,  where  he  will  find  the  origin  of  our 
O'lstoms  traced  to  their  sooroe,  and  some  account  of  the  laws  and  reli- 
gion of  the  ancient  Druids. 
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proceed  to  giTe  a  detailed  aoootint  of  the  nature  of  a  suit  to 
the  extraordinary  jurisdiction  of  the  High  Oonrt  of  Chancery 
in  England. 
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CHAPTEB  m. 
The  Commencement  of  a  Snit  in  Chancery. 


Section  I. 

Of  ihe  Nalwre  and  Several  Kinds  of  BiU-^nd  of  the  Parties 

thereto. 

11.  A  suit  in  chancery  is  commenced  by  fhe  party  aggrieved 
preferring  a  petition  in  writing,  which  is  called  a  bill,  to  the 
person  or  persons  for  the  time  being  having  the  custody  of 
the  great  seals  of  Great  Britain ;  or  to  the  king,  in  his  High 
Court  of  Chancery,  in  case  the  person  holding  the  seals  is  a 
party,  or  the  seals  are  in  the  king's  hands. 

The  petitioner,  who  technically  styles  himself '  *  your  orator," 
first  sets  forth  in  his  bill  the  nature  of  the  relation  subsisting 
between  him  and  the  party  defendant,  therein  deducing  his 
own  title.  He  next  states  the  injury  complained  of,  adding 
such  circumstances,  by  way  of  allegation  (in  pleading,  termed 
<' charges"),  as  tend  to  corroborate  his  statement,  or  antici- 
pate and  controvert  the  claims,  or  pretended  claims  of  his  ad- 
versary ;  and  finally  prays  the  court  to  grant  a  writ  of  subpcma 
to  compel  the  defendant  to  appear  and  answer  the  several 
positions  of  the  bill  (which  are  put  into  the  shape  of  distinct 
interrogatories) ,  in  order  that  the  court  may  be  enabled  to 
decree  such  relief  as  the  nature  of  the  case  may  require,  and 
which  relief  is  also  specifically  prayed  for.  If  the  injui'y  com- 
plained of  be  immediate,  and  of  such  a  nature  as  that  it  would 
become  irremediable  by  delay,  the  petitioner,  besides  the  writ 
of  svbpoma,  applies  for  such  other  writ  or  writs  as  may  meet 
the  exigency  of  his  case — such  as  the  writ  of  injunciion,  or  ne 
exeat  regno. 
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12.  All  bills  are  biMs  of  discovery^  as  appears  from  what 
has  been  said  concernuig  the  nature  of  them  generally ;  but 
some  are  peculiarly  termed  such,  which  do  not  seek  any  de- 
cree from  the  court,  but  require  its  aid  only  in  support  of  an 
action  at  law,  or  to  perpetuate  the  testimony  of  witnesses  upon 
a  matter  which  might  thereafter  be  the  subject  of  dispute.  If 
any  new  matter  has  arisen  subsequent  to  the  filing  of  the  bill, 
whereby  the  original  suit  becomes  defective  and  no  regular 
decree  can  be  made,  a  new  bill,  containing  the  supplemental 
matter,  and  reciting  the  former  bill,  must  be  filed,  and  is  de- 
nominated a  supplemental  biU,  If  the  supplemental  matter 
be  such  as  would  cause  an  abatement  of  the  suit,  as  the  death 
or  change  of  interest  of  any  of  the  principal  parties,  the  new 
bill  is  styled  a  biU  of  revivor,  and  must  state  upon  whom  the 
interest  has  devolved,  and  pray  that  the  suit  may  be  revived 
and  stand  in  the  same  plight  and  condition  with  respect  to 
the  new  party  as  before  the  abatement  occurred.  In  some 
instances  the  new  bill  will  have  the  double  character  both  of 
revivor  and  supplement,  (a)  The  bUl  of  interpleader  is  ex- 
hibited by  one  who  owes  a  debt,  or  duty,  claimed  by  different 
persons  in  separate  and  distinct  interests ;  that  the  parties 
claiming  may  interplead  together,  so  that  the  court  may  pro- 
nounce to  whom  the  thing  claimed  belongs,  and  the  person 
filing  the  bill  may  be  safe  in  the  payment  thereof.  To  this 
bill  an  affidavit  is  always  annexed,  that  the  complainant  does 
not  collude  with  either  of  the  parties.  (6)  A  cross  hiU,  which 
is  one  filed  on  the  part  of  the  defendant,  will  be  noticed 
further  on.  as  will  also  the  MU  of  review, 

13.  In  general,  all  bodies  politic  or  corporate  may  exhibit 
by  themselves  a  bill  in  this  court,  except  infants,  feme  coverts, 
and  idiots  or  lunatics.  When  an  infant  claims  a  right,  or  suf- 
fers an  injury,  on  account  of  which  it  is  necessary  to  resort  to 
the  jurisdiction  of  chancery,  the  court  will  not  permit  any 
person,  without  the  infant's  consent,  to  institute  in  his  behalf ; 
and  such  person  generally  being  the  nearest  relation,  or  indi* 

(a)    See  further  as  to  these  bills ;  pott,  Part  1,  cap.  16. 
(&)    FuZ*  jXMf,  oap.  9,  seo.  3. 
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vidnal  most  interested  for  him,  is  entitled  the  prochein  ami; 
(a)  but  be  is  liable  to  costs  of  suit  if  determined  against 
him.  (&)  And  if  an  infant  b^  sued,  the  court  will  appoint  a 
guardian  *'ad  litem,* 


» 


A  feme  covert  must  sue  and  be  sued,  jointly  with  her  bus- 
ban<^  unless  she  claims  a  right  in  opposition  to  him,  in  which 
case  her  procliein  amiy  who  is  to  be  a  responsible  person, 
exhibits  a  bill  in  her  behalf,  (c)  but  it  must  always  be  with 
Tier  consent,  (d)  In  some  cases,  as  where  she  cannot  in  con- 
science consent  to  the  husband's  answer,  (e)  she  will  be  per- 
mitted, on  an  order  obtained  for  that  purpose,  (/)  to  defend 
the  suit  separately;  and  even  without  such  order j  if  the  suit 
be  at  the  instance  of  the  husband,  (g)  A  woman  whose  hus- 
band is  an  exile,  alien  enemy,  has  abjured  the  realm,  is  in  all 
respects  considered  as  a, feme  sole,  (h) 

Idiots  and  lunatics  carry  on  suits  by  their  committees,  (i) 
and  in  some  instances  the  attorney  general  will  exhibit  an  in- 
formation on  their  behalf,  (j)  And  the  committee  of  the 
estate  of  an  idiot  or  lunatic,  must  be  made  defendant  with  the 
person  whose  property  is  under  his  care,  {k) 

14.  AU  persons  whatever  may  be  sued  in  chancery,  except 
the  king  and  queen.  In  matters  which  impeach  a  vested  title 
in  the  crown,  the  application  must  be  to  the  king  by  petition 
of  right ;  but  in  case  of  public  trust,  or  where  its  interest  is 
only  incidentally  affected,  the  attorney  general  is  made  &  party 
to  a  suit  in  chancery,  with  respect  to  such  interest.  (2) 

(a)    Preo.  in  Oh.  3T6.   lAtk.6T0. 

(&)    Mo8.47,186.    2  Eq.  Oa.  Ab.  238. 

(e)    2Ve8.452. 

(d)    Preo.  in  Oha.  876. 

(«)    2  Atk.  49. 

(/)   Ititf .  83. 

(g)    3  Atk.  478. 

(ft)    Mitf.  84  and  2  Vem.  10« 

(0    Eq.  Ca.  Ab.  279. 

(J)    lCha.Ca.112,153. 

lie)    1  Cba.  Ca.  19. 

(2)    Mitf.  8d  ed.  24.    lP.Wm8.44S. 


I 
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/  The  general  rule  is,  that  all  parsons  concerned  in  the  de-  i, 
i  mand,  or  who  may  be  affected  by  the  relief  prayed,  ought  to 
J  be  parties  if  within  the  jurisdiction  of  the  court,  (a)  Thus,  if 
two  or  more  have  a  joint  interest,  they  must  be  all  parties. 
So  if  two  or  more  bo  liable  to  a  demand,  you  cannot  prove 
against  one  alone.  So  all  executors,  trustees,  or  their  repre- 
sentatives, are  to  be  made  parties,  (b)  But  this  general  rule 
holds  with  the  restriction  that  no  one  need  be  made  a  party 
against  whom,  if  brought  to  a  hearing,  the  complainant  can 
have  no  decree,  (c)  Thus  in  general,  a  residuary  legatee  need 
not  be  made  a  party  (d) ;  and  for  the  same  reason,  in  a  bill 
brought  by  the  creditors  of  a  bankrupt  against  the  assignees, 
under  the  commission,  the  bankrupt  himself  need  not  be  made 
a  party,  (e) 


Of  these  several  parties  to  the  suit,  some  have  an  immediate 
or  proximate  relation  through  the  subject  of  litigation;  -others 
have  only  an  incidental  or  derivative  interest  therein,  and 
hence  they  may  be  divided  into  principcd  and  collateral.  And 
thia  is  a  distinction  useful  to  be  kept  in  view,  for,  the  clear 
perception  of  the  scope  of  the  bill,  and  for  determining  who 
are  the  necessary  parties  to  the  suit. 


Section  n. 

Of  JBUing  live  BUI,  and  the  Defendant's  Appearance;   and 
herein  of  the  Process  of  the  Court, 

15.  All  the  office  business  relative  to  the  pleadings,  etc.,  in 
this  court,  is  transacted  by  six  principal  officers,  styled  six- 
clerks,  who  have  each  under  them,  as  assistants,  several  subor- 
dinate clerks,  called  clerks  in  court.  Now,  after  the  bill  is  drawn 
and  signed  by  counsel,  it  is  engrossed  on  parchment,  and  carried 

(a)    Preo.  in  Cha.  83.   2  Atk.  510.    1  Mer.  262. 
(6)    Hinde,  12. 

(c)  5  P.  Wms.  310,  in  note. 

(d)  1  Bro.  0.  C.  303.    1  Madd.  Bep.  448. 

(e)  Hinde,  13,  and  2  Vera.  32.  therein  cited.   1  Yes.  and  Beamot,  550. 
See  farther,  as  to  the  necessary  parties,  Part  11,  cap.  3,  sect.  1. 


4 
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to  some  one  of  the  clerks  in  court,  who,  having  entered  it  in 
his  book,  delivers  it  to  his  immediate  superior,  the  six-clerk,  to 
be  filed;  and^  then  it  is  said  to  be  of  record,  and  bears  date 
from  the  day  onwhich  it  isbrought  into  the  office,  (a)  When 
the  bill  iS'filiBd',  the  party  is  regularly  entitled  to  have  a  sub' 
pcBTuif  which  he  obtains  upon  application  to  the  proper  office ; 
but  by  the  statutes  4  and  5  Ann.,  c.  16,  no  siibpcBna  or  other 
process  for  appearance  shall  isi>ue  till  after  the  bill  is  filed  with 
the  proper  officer,  except  in  cases  of  bills  for  injunction  to 
stay  waste  or  stay  suits  at  law  commenced, 

16.  The  subpcBna  in  chancery  is  a  mandatory  writ  or  pro- 
cess issuing  under  the  general  seal,  directed  to  a  party  sum- 
moning him  to  appear — ^nnder  a  penalty — subpasna  centum 
librarum;  to  answer  to  such  things  as  are  objected  against 
him,  either  on  any  day  certain  within  the  term,  which  is  the 
ordinary  return,  or  during  the  vacation  immediately:  but  this 
l.ittcr,  which  is  an  exti^aordinary  return,  will  be  granted  only 
on  petition  or  motion,  and  an  affidavit,  stating  that  the  defend- 
ant lives  within  ton  miles  of  town.  When  the  party  has  been 
re^nilftrly  served  with  this  writ,  he  must  put  in  his  appearance 
if  ho  reside  within  twenty  miles  of  London,  in  four  days  at 
least,  exclusive  of  the  service  of  the  writ.  If  he  reside  abova 
twenty  miles  from  London,  it  is  then  termed  a  country  cause, 
and  the  defendant  has  eight  days  to  put  in  his  appearance,  (b) 
But  if  he  refuses  or  neglects  so  to  do,  he  is  in  contempt,  and 
further  process  will  be  awarded  against  him.  Although  it  is 
beside  tho  purpose  of  the  present  treatise  to  enter  into  a  minute 
detail  of  the  process  necessary  to  compel  the  attendance  of  the 
defendant,  yet,  in  giving  an  outline  of  the  progress  of  a  suit, 
it  will  be  proper,  in  order  to  have  a  consistent  view  of  the 
whole,  briefly  to  enumerate  the  compulsory  steps  used  to  bring 
the  party  into  court. 

17.  When,  therefore,  the  defendant  has  incurred  a  con- 
tempt by  not  appearing  within  the  time  limited  by  the  rules  of 
the  court,  an  ciUachmeni  will  issue  against  him.    This  is  a  writ 

(a)   Beames' Ord.  in  Chan.  168. 
(&)   Beames' Ord.  in  Chan.  160. 
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directed  to  the  sheriff,  or  other  ministerial  officer  of  the  county 
Mrhere  the  defendant  generally  resides,  commanding  him  to 
attach  the  party  in  contempt,  and  have  him  before  the  conrt 
on  a  certain  day,  to  answer  for  the  contempt,  as  well  as  all 
other  charges  which  may  bo  brought  .against  him.  It  must  be 
returnable  in  term,  and  there  should  regularly  bo  fifteen  days 
between  the  teste  and  return  of  this  and  all  subsequent  writs, 
in  order  to  proceed  to  a  sequestration,  or  take  a  bill  *'pro  con- 
fesso;"  otherwise,  if  the  defendant  live  within  ten  miles  of 
town,  an  order  may  be  obtained  by  motion  or  petition,  to  have 
them  returnable  immediatae.  (a) 

18.  Upon  this  writ  the  sheriff  returns  cither  **  cepicorpus, " 
or,  if  the  party  be  nut  taken,  **  non  est  inventus"  In  the  first 
case,  it  is  usual  to  move  fur  a  messenger,  who  is  an  officer  of 
the  court,  subordinate  to  the  seigcant-at-arms,  to  take  the 
prisoner  into  his  custody  and  remove  him  to  the  fleet,  which  is 
the  prison  of  this  court.  A  habeas  cwpus  is  next  had  to  pro- 
duce him  in  court,  where  he  is  admonished  to  apxxar  and 
answer,  and  a  day  is  assigned  him  fur  tliat  jmrpose.  If  he  is 
obstinate  in  refusing  so  to  do,  an  alias  luibeas coi-pusU  issued; 
then  a  pluries  ftabeas  corp^is,  and,  finally,  an  a i/a.«Jj3Z«r.'ps 
habeas  corpus.  If  the  defendant  still  continues  iucnntcmpt, 
and  appearance  will  tlien  be  entered  for  him,  pursuant  t(v^?e 
Stat.  6  Geo.  II,  c.  25;  and  the  clerk  in  court  attending  with 
the  record  of  the  complainant's  bill,  the  matter  thereof  will 
be  decreed  to  be  taken  *'pro  confesso  "  against  the  defendant. 

If,  when  the  sheriff  returns  "cept  coipfxs"  the  party  had 
been  already  in  custody,  a  habeas  corpus  cum  causis  goes  to 
the  keeper  of  the  prison,  or  ward<  n  of  the  fleet,  rcquirinj? 
them  to  specify  the  causes  of  snch  previous  commitment.  The 
return  of  these  writs  of  habeas  corpus  is  always  on  a  day  cer- 
tain, either  in  or  out  of  term,  and  there  is  no  limited  time 
between  their  teste  and  return,  (b) 

In  the  other  case,  when  the  sheriff  retnms  non  est  inventus, 
an  attachment  Yiiihproclamatwns  is  next  ordered,  commMidp 

(a)    Hinde.  100. 
(6)    Hinde,  IIL 
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ing  him  to  isBue  a  proclamation,  calling  upon  the  defendant 
to  Bnrrender  upon  hiaallegiancet  and  otherwise  to  take  him 
if  he  can  be  found. 

If  he  still  holds  out,  and  non  est  inventus  be  again  returned, 
the  npxt  process  is  a  commission  of  rpbellUm.  The  commis- 
sioners to  whom  this  writ  is  directed  are  usually  nominated 
by  the  compl  linant,  and  can  justify  breaking  open  doors  (a) 
in  executing  its  commands,  which  are  to  take  the  person  of 
the  defendant  wherever  he  may  be  found, 

Each  of  the  above  steps  U  taken,  as  of  course,  upon  the  re- 
turn of  the  process  immediately  preceding  ;  but  the  two 
remaining  ones  can  only  bo  had  on  application  to  the  court  by 
motion,  (b)  because,  being  the  acts  of  the  court  itself,  it  will 
not  order  them  without  being  certified  of  their  propriety. 
Being  informed,  therefore,  of  the  ini  flftciency  of  the  former 
process,  it  will  next  send  its  immediate  officer,  the  sergeant- 
a^rms,  in  search  of  the  party,  and  on  his  certifying  that  he 
is  not  to  be  found,  it  next  proceeds  to  a 

19.  Sequestration,  which  is  the  last  process  to  compel 
obedience.  Hitherto  the  proceedings  were  in  personamt 
merely;  but  this  last  is  in  rem,  and  is  a  commission  under 
the  great  seal,  directed  usually  to  four  persons  named  by  the 
complaint,  or  sometimes  to  the.  sheriff,  empowering  him,  or 
any  two  or  nwre  of  the  commissioners,  to  enter  upon  and  pos- 
sess the  real  and  personal  estate  of  the  defendant  (or  some 
particular  part  and  parcelof  his  lands),  and  to  take,  receive, 
and  sequester  the  rents,  issues  and  profits  thereof,  and  keep 
the  same  in  their  hands,  to  be  disposed  of  at  the  discretion  of 
the  court,  until  the  party  shall  have  performed  the  matter 
for  refusing  or  neglecting  which  he  is  in  contempt.  A 
sequestration  can  only  be  obtained  upon  motion,  and  not 
upon  petition,  (c) 

If  a  third  person  claim  the  real  estate  under  a  title  para- 
mount to  the  sequestration,  he  shall  not  be  compelled  to  file  a 

(a)  Gilb.  For.  Bom.  7(L 

(6)  Oilb.  For.  Rom.  77, 81, 82. 

(e)  Beames'  Ord.  Cha.  215;  el  vide  i^ra.  ^Ktttq, 
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bill,  bnt  may  contest  such  title  in  a  summary  way,  and  move 
hy  his  counsel  to  bo  €aLaminecl  touching  it  before  a  master. 
l^liis  is  termed  an  elLam'ination  pro  interesse  suo.  The  com- 
plainant exhibits  interrogatories  to  the  party,  and  proof  hav- 
ing been  ;gone  into,  if  necessary,  the  master  reports  accord** 
iugly,  and  thereupon  the  court  pronounces  its  judgment ;  and 
if  it  appL^ars  that  his  claim  be  well  founded,  orders  the  seques- 
tra ion  to  be  discharged  as  against  him.  (a) 

A  sequestration  commonly  issues  against  both  the  personal 
estate  ard  the  rents  and  profits  of  the  real  estate,  which  are 
seized  by  the  sequestrators  and  kept  in  their  possession,  bnt 
cannot  be  sold  except  by  the  decree  of  the  court ;  for  this 
process  is  only  to  form  the  foundation  of  taking  the  bill  pro 
confesso,  (b) 

If  the  suit  be  for  land,  the  court  sometimes  orders  the 
profits  to  be  delivered  to  the  complainant,  and  will  frequently 
even  grant  him  an  injunction  to  put  him  in  possession  until 
further  order,  (c) 

20.  This  is  the  usual  course  when  the  defendant  obsti^ 
nately  holds  out  and  refuses  to  abide  the  orders  of  the  court 
after  appearance  entered.  If  the  defendant,  however,  did  not 
appear,  or  was  not  taken  on  process,  the  complainant  formerly 
had  no  means  of  redress ;  to  remedy  which  the  5th  Glo.  II, 
c.  25,  was  enacted,  which  directs  that  if  a  defendant  absconds 
to  avoid  being  served,  upon  a  positive  affidavit  of  the  fact,  the 
court,  upon  motion,  will  fix  a  day  for  him  to  appear,  which 
order  must  be  inserted  in  the  Gazette,  etc.,  in  pursuance  of 
the  act :  and  if  tlie  defendant  refuses  to  appear,  upon  affidavit 
thereof,  the  bill  will  be  taken  pro  confesso.  And  this  act  ex- 
tends to  cases  where,  after  appearance,  the  defendant  ab- 
sconds, so  as  to  avoid  being  served  with  subsequent  process  at 
any  stage  of  the  suit,  (d) 

(a)  Gilb.  For.  Rom.  80, 81. 

ib)  Hales  v.  Shaf  s,  3  Bro.  0.  O.  72.    Crawley  «.  Clarke,  iUd;  372. 
(c)  3  Yes.,  Jan.  23.    Wyatt's  Prao.  Beg.  386.  ' 

id)  Mawer  v.  Mawer,  1  Cox,  104 
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Sncli  is  the  mode  by  which  the  Court  of  Chancery  proceeds 
to  cnl'orce  obedience  to  its  orders,  whether  it  be  to  appear  to 
aus  ^er  or  to  do  any  other  matter,  either  before  or  after  the 
hearing,  which  the  court  in  its  wisdom  may  direct.  The 
party  in  contempt  may  come  in  at  any  stage,  and  upon  paying 
the  costs  incun*ed,  discharge  the  process  against  him.  There 
remains  a  word  or  two  to  be  said  concerning  peers,  privileged 
persons  and  corporations. 

21.  With  regard  to  peers,  peeresses  and  bishops,  from  re- 
spect to  their  dignity,  when  a  bill  is  filed  against  any  of  them, 
the  chancellor  always  writss  a  complimentary  letter  to  inform 
the  i>arty  of  the  complaint,  and  to  request  his  appearance  in 
court:  which  is  entitled  a  letter  missive,  and  is  obtained  upon 
petition,  as  of  course.  The  original  letter,  with  a  copy  of  the 
petition,  and  office  copy  of  the  bill,  must  be  served  personally, 
ur  left  at  the  defendant's  place  of  residence,  (a)  If  the  letter 
be  not  attended  to,  a  suhpasna  issues  as  in  ordinaiy cases;  but 
the  n(  xt  immediate  process  is  the  sequestration,  because  the 
privilege  of  Parliament  protects  the  person  from  aiTest.  For 
the  same  reason,  therefore,  members  uf  the  House  of  Com- 
mons must  be  proceeded  against  by  sequc  stration,  omitting 
the  intermediate  »U  ps,  from  the  Rubpcena,  In  neither  of  those 
ca8(  s,  however,  will  the  sequestration  be  granted  in  the  first 
instance,  but  eight  days  are  allowed  to  the  party  to  come  in 
and  show  cause  why  the  sequestration  should  not  issue.  The 
first  application,  therefore,  is  for  a  sequestration  nisi,  i.  e. 
unless  the  party  shall  show  cause  to  the  contrary ;  and  the 
order  thus  obtained  being  persmially  served  upon  the  party, 
if  within  eight  days  after  the  service  he  does  not  attend,  the 
order  will  be  madu  absolute. 

Corporatitms,  being  invisible  persons,  cannot  be  arrested ; 
and  therefore  tlie  next  process  for  them,  after  subpoena,  is  a 
distringas,  directed  to  the  aheriS,  to  distrain  their  goods  and 
chattels,  with  an  alias  and  a  pluries  distringas,  and  finally  a 
sequestration.  Ofiicers  of  the  court,  on  default  of  appear- 
ance, are  suspended  until  they  obc  y  process,  or  a  sequestrcUion 

(a)  Vide  47  Geo.  3,  c  49. 
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nifd  in  awarded  against  them,  trhich  is  in  tlie  nattiro  of  a  siifl* 
pension,  (a) 

Wlitn  an  utfttnt  defendant  docH  mt  app3ar,  an  r*fac.'  ment 
issue  <27ro/(rM*nirt,  but  a  messenger  U  always  sent  to  bnngl.iin 
into  court,  where,  if  no  fricjnr.  or  relation  ( ff.rs  to  act  us  his 
g  larc^ *nn,  one  of  the  clerks  iu  court,  not  t€wards  the  cause, 
will  bo  appointed  to  act  in  that  behalf,  (h) 

As  has  been  already  stattd,  when  the  defendant  has  been 
served  with  a  smlpceita  ho  is  to  put  in  his  appearance  after  the 
return  of  the  writ,  which  is  a  volantary  appearance;  or  such 
appearance  may  be  compu!sory  by  means  of  the  process  abo\  e 
desciibed.  The  manner  of  entering  an  appearance  is  by  the 
defendant's  employing  or  retaining  a  clerk  in  court,  wl'o 
leaves  a  notice  in  writing  with  the  clerk  of  the  opposite  party; 
after  which  he  takes  the  bill  off  the  file  and  enters  a  note  of 
haying  done  so  in  the  six  clerk's  book.  But  if  a  clerk  in  court 
has  already  appeared  for  any  other  defendant  to  the  bill,  on 
application  being  made  to  him  the  bill  is  obtained  and  an 
office  copy  made  therefrom. 

(aJ  Mos.  228. 
(b)  Uinde.  240. 


OBJ>E&  FOB  TIME.  43 


CHAPTER  IV. 

Of  Preparing  and  Filing  the  Pleadings  on  the  Part  of 

the  Defendant. 

22.  The  defendant  having  x)ern8cd  the  bill,  is  next  to 
answer  the  distinct  interrogatories  contained  in  it,  unless  he 
can  take  excepiionst  either,  first,  by  showing  that  there  is 
some  reason  apparent  on  the  face  of  the  bill  why  he  should  not 
bo  called  upon  to  answer  at  all,  or  to  some  particular  part  of 
the  bri,  which  is  called  a  demwrer ;  or,  'secondly,  by  stating 
some  new  fact  which  would  discharge  him  from  the  necessity 
of  doing  so;  and  this  is  termed  &  plea;  or,  tliirdly,  he  may 
demur  as  to  part,  and  answer  the  remainder,  or  plead  in  part 
and  answer  in  part,  or  he  may  plead,  answer  and  demur  to 
distinct  parts  of  the  same  bill.  If  a  defendant  has  uo  interest 
or  concern  in  the  matter  in  litigation,  he  puts  in  a  disclaimer 
of  all  right  or  title  thereto.  A  bill  may  likewise  be  referred 
to  the  master,  for  scandal  or  impertinence,  that  the  rec- 
ords of  the  court  may  not  contain  anything  improper  or 
unnecessaiy. 

Seotiom  I. 

Of  the  Order  for  Time, 

23b  When  the  defendant  resides  within  the  circuit  of 
twenty  miles  from  town,  it  is  termed  a  toum  cause;  if  beyond 
that  range,  a  country  cause.  In  town  causes  the  defendant 
lias  eigJU  days  allowed  him  after  filing  his  appearance,  to  put 
in  his  answer  or  other  pleading;  but  the  court  will,  as  of 
course,  grant  three  separate  orders  for  further  time,  on  being 
applied  to  by  motion  or  petition  for  that  purpose ;  the  first 
for  a  month,  the  second  three  weeks,  and  the  third  a  fort- 
night ;  but  this  last  has  a  condition  annexed,  that  the  defend- 
ant undertakes  to  pray  no  further  time.    The  usual  order  for 
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time  is  to  pleads  answery  or  demurs  not  demurring  alone;  but 
if  the  defendant  obtiiin»  the  order  to  answer  only,  he  will  be 
permitted  to  put  in  a  pica,  (a)  which  is  a  special  answer,  but 
he  will  not  be  allowed  to  demur,  though  coupled  wi:h  an 
answer ;  ^6)  nor  can  he  extend  the  order  for  that  purpose,  (c) 
If,  however,  the  defendant  cannot  perfect  his  answer  within 
the  time  prescribed  by  the  several  orders  above  mentioned,  he 
may  make  a  further  application,  stating  the  circumstances  of 
the  case,  which  the  court  will  grant  upon  condition  that  the 
defendant  enter  his  appearance  with  the  register,  as  upon  an 
attachment  returned,  and  consent  that  a  sergeant-at-arms 
should  go  against  him  if  the  time  should  expire  without  his 
having  put  in  an  answer,  {d ) 

These  orders  are  to  be  served  upon  the  complainant' ^»  clerk 
in  court,  and  each  successive  one  ought  to  be  served  before 
the  preceding  order  expires  ;  otherwise,  in  strictness,  the  de- 
fendant may  be  attached  at  the  expiration  of  the  iime,  for 
want  of  an  answer ;  but  this  rarely  occurs,  for  by  the  courtesy 
of  the  office,  when  the  time  has  elapsed,  the  defendant's  clerk 
expects  to  be  called  upon  by  the  other  side  for  an  answer,  and 
to  have  notice  of  attachment  before  any  attachment  is  actually 
sealed,  in  order  to  give  his  client  an  opportunity  to  procure 
an  order  for  time. 


Section  II. 

Of  tile  Demurrer, 

24.  When  the  defense  to  the  bill  is  by  demurrer  only,  the 
draft  of  the  demurrer  being  settled  and  signed  by  counsel,  a 
transcript  must  be  engrossed  on  parchment  and  delivered  to 
the  defendant's  clerk  in  court,  to  be  filed,    A  demurrer,  as  it 

(a)  2  P.  Wms.  464.    1  Vera.  275.    3  P.  Wms.  80.   Moa.  2P7.  and  RoberU 
«.  Hartley,  1  Bro.  G.  C.  !)&. 

(h)  Kenriok  v,  Clayton,  2  Bro.  0.  0. 214    Ck>ntra,  Hosier  v.  Weeton, 
1  Vern.  4(3. 

(c)  1  Ves.  A  B.  184.    Phillips  v.  Gibbons. 
•     (d)  Hinde,  226. 
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asserts  no  fact,  but  relies  on  matter  apparent  on  the  face  of  the 
bill,  is  put  111  without  oatb»  and  without  being  signed  by  the 
party.  It  is  therefore  considered  that  the  defendant  may,  by 
advice  of  counsel,  upon  sight  of  the  bill  only,  be  enabled  to 
demur ;  and  for  this  reason  a  demurrer,  not  coupled  with  a 
plea  or  answer,  must  bo  filed  within  the  eight  days,  ad  the 
court  neycr  indulges  a  defendant  with  time  to  demur  oubj; 
nor  can  a  demurrer  undi r  an  order  for  time  be regulaily  filed, 
it  being  thocspv'cial  condition  of  jevery  such  oide;-,  that  ibe 
defendant  shall  nut  demur  alone.  Nor  can  the  strictness  of 
tliis  rule  be  eluded  by  answeiing  any  immaterial  fact  or  dcny^ 
ing  combination  cn!y :  for  a  demurrer  accompanied  with  buch 
an  answer,  is  notcsteemed  to  bo  within  thetermsof  thoorder.[a  ] 

Within  eight  days  after  the  demurrer  is  filed,  the  defend- 
ant's clerk  in  court  must  leave  a  note  with  the  register,  to  have 
it  entei^ed  for  argument,  and  if  it  be  not  entered  within  the 
limited  time,  it  is  overruled  of  course  {h]y  and  the  complain- 
ant may  take  out  process  for  costs,  and  to  make  a  better  an- 
swer. So  if  a  dem  un*er  Ix)  accompanied  wi  th  a  plea  or  answer, 
or  both,  the  demurrer  and  plea  must  be  entered,  or  they  are 
overmled  of  course.  When  the  demurrer  is  entered  with  the 
register,  either  party  may,  upon  application  by  petition,  at  the 
o£jce  of  the  chancellor's  secretary,  obtain  an  order  to  have  it 
set  down  for  hearing;  and  such  order  being  entered  at  the 
register  office,  a  copy  thereof  is  to  be  served  upon  theopxxMlte 
clerk  in  court,  two  days  at  least  before  tho  day  appointed  for 
hearing,  to  give  time  to  prepare  counsel's  briefs.  If  the  de- 
murrer be  allowed,  the  complainant's  bill,  or  such  part  of  lb 
as  is  demurred  to,  is  dismissed  of  course,  and  the  defendant  is 
awarded  a  aubpcena  against  lam  for  costs.  In  case,  however, 
the  matter  demurred  to  is  a  slight  mistake  which  may  bo  itc- 
tified  by  amendment,  the  court  will  malie  a  special  order  for 
that  parposa,  instead  of  allowing  the  demurrer.  [c\  If,  on 
tho  other  hand,  a  demurrer  to  the  whole  bill  ii  overruled,  the 
complainant  on  his  part  issues  an  attachment  against  the  de- 
la]  8  Ves.  526.  2  P.  Wma.  asa  1  Bro.  C.  0. 78. 
[b  ]  Beames'  Ord.  Cha.  77. 
ic]   Mit£.n5.  9  Yes.  221. 
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fendant  for  want  of  an  answer,  and  a  subpama  tot  costs.  But 
Vfi^en  the  demurrer  ia  to  part  of  the  bill  only,  and  conpled 
with  an  answer  to  the  remainder,  after  the  demurrer  over- 
ruled, exctptions  mutit  be  taken  to  the  answer.  So,  if  there 
be  demurrer  and  plea,  exceptions  must  be  filed  to  the  plea,  if 
ordered  to  btand  lor  an  an»wer.  When  demurrer  to  part  and 
answer  to  the  remaindtr  uf  the  bill  are  put  in,  the  answer  cannob 
be  proceeded  on  until  the  demm'rer  has  been  determined,  for 
until  then  it  cannot  be  known  whether  the  aLSwcr  is  sufficient. 
A  complainant  may  amend  his  bill  upon  payment  of  twenty 
shillings  costs,  after  a  demurrer  is  put  in,  if  it  be  not  set  down 
to  be  argued ;  and  after  it  is  set  down,  upon  payment  of  the 
costs  of  the  demurrer,  (a) 


Section  in. 

Of  the  Plea. 

•25.  The.  same  rules  hold  with  regard  to  the  filing,  entering, 
and  setting  down  of  pleas  for  argument,  with  this  di£krence 
only :  that  as  pleas  state  new  matter  of  fact  which  may  be  put 
in  issue,  they  must  be  sujom  to,  in  the  maimer  described  in 
the  following  section,  when  treating  of  answers,  except  those 
which  merely  go  to  the  jurisdiction  of  the  court  or  the  disa- 
bility of  the  complainant,  or  state  some  matter  of  record ;  for 
these  being  points  not  controvertible  or  easily  ascertained,  are 
taken  on  the  authority  of  counsel.  The  time  allowed  for  filing 
pleas  necessary  to  be  sworn,  is  the  same  with  that  of  answers, 
above  described. 

But  though  a  plea  should  be  good  in  point  of  law,  and  be 
allowed  on  argument,  yet  this  does  not,  as  in  the  case  of  de- 
murrer, terminate  the  proceedings,  for  the  facts  on  which  it 
rests  may  be  untrue,  and  if  the  complainant  has  reason  to 
doubt  their  truth,  he  may  reply  to  the  plea  and  take  issue  uix>n 
it,  and  proceed  to  examine  witnesses,  as  in  case  of  an  answer  ; 

[a]   Wyatt,  Pna  Beg.  68.    1  Diok.  856. 
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[a]  but  when  he  replies  to  a  plea  before  it  comes  to  be  argned. 
it  is  always  an  admisbion  of  its  validity,  as  if  it  had  been  ar^ied 
and  allowed ;  and  if  the  defendant  prove  his  plea,  the  bill 
must  be  dismissed  at  the  hoaiing.  Bo,  if  the  complainant 
amend  his  bill  before  he  argues  his  plea,  it  is  an  admission  of 
the  goodness  of  the  plea,  [b] 

"When  the  complainant  replies  to  the  plea,  whether  its  valid- 
ity in  law  be  allowed  on  argument  or  admitted  by  the  com- 
plainant, the  only  question  which  remains  is  as  to  the  truth  of 
the  facts  alleged  by  the  plea.  Should  these  be  established  by 
proof,  tho  bill  must  be  dismissed  at  the  hearing,  since  the  plea 
is  thus  substantiated  as  a  bar,  or  in  abatement  of  tho  suit. 
But  on  the  other  hand,  when  the  facts  are  not  borne  out  by 
evidence,  the  pica,  which  only  rests  on  tho  supposition  that  the 
facts  are  true,  falls  to  the  ground ;  and  in  such  case,  as  the 
complainant  would  have  been  entitled  to  a  full  answer  upon 
oath  from  the  defendant  but  for  such  a  plea,  which,  as  before 
stated,  is  used  as  an  exception  to  answering,  he  will  be  allowed 
to  examine  the  defendant  upon  interrogatories  before  tho 
master,  in  order  to  obtain  the  discovery,  of  which  he  was  thus 
wrongfully  deprived. 

Sometimes  the  court,  instead  of  allowing  the  plea,  will  order 
the  benefit  of  it  to  be  saved  to  the  hearing.  This  occurs,  whc^n 
allowing  the  facts  of  the  plea  to  be  strictly  true,  circumstances 
may  oome  out  in  evidence  which  would  avoid  the  effect  of  the 
plea,  and  the  court  will  not  therefore  preclude  the  question,  [c] 
At  other  times  the  court  will  order  the  plea  to  stand  for  an 
answer,  which  is  done  when,  supposing  tiie  plea  to  be  a  good 
defence,  so  far  as  it  goes,  yet  that  it  is  not  a  lull  defence,  or  is 
informally  pleaded,  or  is  not  BufQcieutlybUppoitcd  by  answer, 
which  is  in  some  cases  necessary,  as  will  bo  fully  explained  in 
a  subsequent  chapter,  [d]  "When  the  plea  is  ordered  to  stand 
for  an  answer,  the  words  "with  liberty  to  except"  are  nsnaUy 

lb}  GUb.For.Bom.9IL 

[e]   Beames' Pleat,  31&   Mitf  248. 

id}   FU0FtetII,oap.l«ad4. 
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added ;  as  otherwise,  according  to  the  strict  letter  of  the  order, 
the  complainant  conld  not  take  exceptions  to  it.  This  liberty 
is,  howeyer,  frequently  qualified  so  as  to  protect  the  defendant 
from  a  discovery  which  wonld  be  prejudicial  to  him.  Dut 
where  the  informality  of  the  plea  was  owing  to  a  blight  mli- 
take,  the  court  has  allowed  the  plea  to  be  amended.  [  a  ] 

Pleas  of  outlawry  and  excommunication,  which  uro  pleaded 
fuhpede  sigUli,  and  pleas  of  a  former  decree,  and  another  suit 
depending,  which  can  rarely  admit  of  dispute,  either  &s  to  tlio 
law  or  the  fact,  are  referred  at  once  to  the  master  for  inquiry, 
and  if  he  reports  the  plea  to  be  true,  the  bill  stands  dismi>8cd. 
But  the  complainant  may  except  to  the  master's  report,  or  bct 
the  plea  down  to  be  argued  for  informality. 

Pleas  must  be  signed  by  counsel  as  well  as  by  the  parties, 
and  are  taken  by  commission  in  the  country  or  sworn  before  a 
master  in  town,  in  the  same  manner  as  answers,  which  will  be 
described  in  the  following  section. 


Section  IV. 

Of  Answers,  and  herein  of  the  Dedvmus. 

26.  If  the  defendant  has  no  just  cause  of  exception  against 
the  complainant's  bill,  he  must  proceed  to  answer  upon  oath 
all  the  material  allegations  contained  in  the  bill,  by  confessing 
and  avoiding,  or  traversing  and  denying,  each  of  them  sepa- 
rately and  distinctly,  according  to  the  best  of  his  knowledge, 
recollection,  information  and  belief.  But  shoxdd  the  bill  seek 
a  discovery  of  a  circumstance  which  may  cause  a  forfeituro  of 
any  kind,  o  convict  a  man  of  any  criminal  misbehavior,  the 
defendant  may  demur  to  such  discovery  and  refuse  to  answer; 
for  which  reason  the  bill  must  distinctly  waive  the  penalty, 
when  it  calls  upon  the  defendant  to  admit  or  acknowledge  any 
fact  which  would  render  him  liable  to  a  personal  forfeituro 
between  the  parties. 

[a]   2Aiist.411. 
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A  defendant  cannot  pray  anything  in  this^  his  afiswcr,  bnt 
to  be  dismissed  the  court ;  if  he  has  any  relief  to  pray,  or  di»- 
oovery  to  seek  against  the  complainant,  he  must  do  so  by  a 
bill  of  his  own,  which  is  called  a  cross  hUl,  The  tvio  bills,  the 
original  aand  cross  bUl,  are  then  nsnally  brought  to  a  hraring 
together,  and  are  considered  as  forming  in  fact  but  one  caust ; 
but  this  will  depend  chiefly  on  ,the  activity  of  the  defendant, 
who  will  otherwise  have  his  cross  cause  heard  to  consideraLle 
disadvantage,  [a]  The  answer  being  prepared  and  bigntd  by 
counsel,  is  engrossed  on  parchment,  and  the  defendant  is  then 
sworn  to  the  Iruth  of  its  contents  before  one  of  the  masters  i  i 

• 

the  public  office,  and  signs  his  name  at  the  foot  of  the  answer, 
in  the  presence  of  the  master,  who  makes  a  memorandum  of 
the  swearing,  with  the  date  of  it  (called  the  *^jurata  ")  on  the 
answer.  The  like  method  is  used  with  regard  to  pleas.  A. 
peer  or  x>eeress,  propter  dignitatem  put)  in  a  plea  or  answt  r, 
on  protestation  of  honor  only ;  a  corporation  under  their  com- 
mon seal. 

27.  A  suit  instituted  against  a  defendant  residing  above 
twenty  miles  from  town  is,  as  before  observed,  tei-med  a  coun- 
try cause ;  and  the  party  in  that  case  is  entitled,  if  he  thinks 
projier,  to  have  a  commission  under  the  great  seal,  to  take  his 
answer  in  the  country.  This  commission  U  styled  a  dedimuSt 
from  the  operating  words  in  it,  * '  dedimtts  potestatewy"  etc.  In 
country  causes  the  defendant  is  seldom  called  upon  to  answer 
till  the  ensuing  term ;  and  the  court  in  this  case,  as  well  as  in 
town  causes,  grants  three  orders  for  time,  with  tlie  same  cir- 
cumstances and  restrictions.  The  first  order  in  a  country 
cause  gives  six  weeks,  the  second  one  monih,  and  the  third 
three  weeks.  But  if  a  defendant  in  the  country  does  not  re- 
quire a  commission  to  take  his  answer,  ho  should  regularly 
answer  within  the  eight  days,  as  in  ordinaiy  cases. 

28.  The  dedimus  is  of  two  kinds,  ordinaiy  and  special. 
The  first,  which  is  a  commission  to  take  an  answer  only,  being 
that  to  which  the  defendant  is  entitled,  of  course,  is  made  out 
by  a  clerk  in  court,  without  an  order,  merely  leaving  a  note 

[a]  Videi^ra,  cap.  11,  sect.  2. 
Ed,  Pl,— 6. 
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in  writing  with  the  complainant's  clerk,  to  call  npon  him  for 
commiKsioners'  names ;  and  this  is  tormed  craving  a  dedlmus, 
[a  I  Each  party  iaserts  what  commissi  oners  names  he  thinks 
proper,  and  the  complainant's  clerk  in  court  at  the  same  timo 
directs  (as  instructed  by  his  client)  to  which  of  his  commis« 
eioners  the  defendant  is  to  give  notice  of  executing  tho  com- 
mission. When  the  complainant  will  not  name  commissioners 
on  his  i)art,  an  application,  must  be  made  to  the  court  for  an 
order  upon  him  tj  name  oommisiioners  in  two  days,  or  thai 
the  defendant  may  be  at  liberty  to  take  his  oommission 
ex  parte.  ..After  a  contempt  duly  prosecuted  to  an  attach- 
ment, with  proclamations  returned,  uodedimus  is  to  go  with- 
out motion,  [b] 

29.  A  special  dedimus  is  where  the  defendant  is  advised  to 
demur  and  answer,  or  plead  and  demur,  or  to  demur,  plead 
and  answer,  for  which  purpose  tho  order  is  to  bo  applied  for 
by  motion  or  petition ;  but  iu  no  case  can  the  defendant  de- 
mur alone,  becaube  a  demurrer  being  taJien  by  counsel  only, 
and  put  in  without  oath,  a  commission  is  unnecessary,  and 
would  only  occasion  expense  and  delay.  A  plea  alone,  how- 
ever, may  be  returned,  even  under  an  ordinary  dedimus,  bo- 
cause  when  sworn  to  it  is  a  species  of  answer. 

30.  A  dedimus  may  be  made  returnable  on  a  general  return 
day,  or  on  a  d^y  certain  in  term;  but  it  is  usually  made  re>- 
turnable  without  delay,  which,  if  made  out  in  term,  holds  to 
the  first  return  of  tho  ensuing  term ;  if  in  the  vacation,  to  the 
lost  return  of  thu  subsequent  term.  Tho  proceedings,  how- 
ever, are  generally  adapted  to  the  convenience  of  both  parties, 
and  what  timo  tho  defendant  shall  have  is  usually  settled 
amongst  the  ckrks  in  court  on  both  sides. 

31.  The  dedimiLS,  when  sealed,  is  sent  to  the  defendant's 
solicitor  or  agent  in  the  country  to  be  executed,  who  must 
give  six  days  notice  to  the  complainant's  commissioners  to 
attend,  unless  it  be  made  out  ex  parte.    One  commisaiener 

[a]  Hinde,  2?!. 

lb]  Beames'  Ord.  Oha.  17B. 
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attending  on  each  sido  is  RufSclent ;  but  in  case  none  of  the 
complainants  attend,  tho  dcfoudant  mubt  have  two  of  his  com- 
missioners, because  no  less  than  two  can  return  the  writ.  The 
commission  ii  opened  at  tho  time  and  place  appointed,  by  one 
of  the  dof^^ndant's  commisaionurs,  and  the  liko  oath  U  odmin- 
istere^l,  and  the  same  forms .  observed,  as  when  an  answer  is 
sworn  in  town  at  the  lublic  of^cc.  The  answer,  or  other 
pleading,  thus  taken,  is  annex;.d  to  the  commission ;  at  the 
foot  of  which  answer  tho  comuiissioncrs  m  j£o  a,n^teo(  such 
taking,  with  tho  time  Aud  place,  calle>d  the  c  ption  of  the 
answer.  If  there  bo  i^cdTiljs,til:ey  aru  all  to  be  annexed  to 
the  commission,  and  then  tlie  commiosioners  oro  to  fold  up 
the  commission,  bindiug  it  round  with  tape  and  putting  their 
names  and  s^als  taerct^>,  and  to  dh'cct  it  to  the  dofcndant's 
clerk  in  court.  If  oio  of  tho  commissioners  bring  the  answer 
and  deliver  it  scaled  into  tho  hu,nd  i  of  the  clerk  in  court,  it  is 
accepted  without  oath ;  but  when  sent  by  a  messenger,  the 
defendant's  clerk  in  court  takes  him  before  a  master,  where 
ho  swears  that  he  received  the  commission  from  the  hands  of 
one  or  more  of  the  commisBioners  therein  named,  and  that  it 
has  not  been  opened  nor  altered  tsince  ho  so  received  it ;  and 
the  receipt  of  it  is  in  both  cas.s  indorsed  by  the  clerk.  The 
party  which  Li  entrusted  with  the  execution  of  the  dedimtia 
is  said  to  have  the  carriage  of  tho  commission,  and  if  the  first 
commission  is  lost  by  reason  of  the  default  or  neglect  of  tho 
party  who  had  tho  carriage  of  it,  the  carriage  of  the  second 
will  be  given  to  the  adverse  party.  But  no  second  commis- 
sion will  be  granted  without  the  special  order  of  the  court, 
npon  good  reason  shown,  or  upon  tho  consent  of  the  com- 
plainant, [a] 

32  There  may  also  be  a  commission  to  the  country  for 
assigning  a  guardian  ad  llteni  to  an  infant,  or  it  may  be  for 
the  double  purpose  of  assigning  a  guardian  and  taking  the 
answer  of  such  guardian.  In  a  tawn  cause,  tho  guardian  is 
appointed  in  open  court,  upon  a  personal  attendance  of  the 
parties.    A  commission  likewise  issues  fur  appointing  a  guard* 

[a]  Beamas'  Ord.  Cha.  118. 
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ian  to  a  person  fednced  by  age  or  infitmity  to  a  state  of  second 
childhood.  This  is  obtained  upon  special  application,  and  ia 
not  affected  by  the  distinction  of  town  and  country,  but  may  be 
executed  anywhere.  With  respect  to  idiots  and  lunatics,  the 
guardianship  is  rarely  or  never  assigned  as  in  other  cases,  the 
oommitlee  of  the  estate  usually  applying  to  be  appointed, 
which  U  ordered,  of  course. 

The  an^^wer,  when  sworn,  is  left  at  the  public  office  until  the 
defendant's  clerk  in  court  takes  it  to  be  filed,  upon  notice 
given  him  by  the  solicitor  for  that  purpose.  The  clerk  in 
court  having  annexed  the  answer  to  the  bill,  files  it  with  his 
six-clerk,  who  then  transmits  it  to  the  study  of  the  complain- 
ant's six-clerk,  whence  it  is  taken  by  the  clerk  i^  court,  first 
marking  an  entiy  thereof  in  the  six-clerk's  book. 
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CHAPTER  V. 
Of  Interlooatory  Orders,  and  Baferenees  to  the  Xaater. 

33.  At  tbu  state  of  the  proceedings,  the  bill  and  answer 
being  now  fiL  d,  tbo  complainant  has  to  consider  what  next 
step  he  sha!l  taliu  in  tlio  suit.  If  the  answer  admits  the  ma- 
terial alleviations  of  the  bill,  the  parties  may  be  in  a  condition 
tb  proceed  t.)  a  hearing  immediately ;  but  if,  on  the  other 
hand,  the  answer  traverses  or  denies  the  substance  of  the  bill, 
the  complainant  must  proceed  to  Join  issue  by  a  rf^ication, 
and  prove  his  case  by  the  examination  of  toitnesses.  These, 
therefore,  are  tlie  next  proceedings  in  the  regular  process  of  a 
cause  to  the  hearing,  and  of  each  of  these  in  their  order. 

But  on  pursuing  the  .answer  the  complainant  may  find  it 
prudont  to  dismiss  his  bill  altogether,  or  as  against  some  of 
the  defendants ;  and  this  he  is  entitled  to  do,  as  of  course,  at 
any  time  before  the  decree,  upon  payment  of  costs ;  or  finding 
his  bill  deficient  for  the  purpose  of  eliciting  the  discovery 
necessary  to  liis  Case,  he  may  move  to  amend  his  bill ;  or,  as 
frequently  occurs,  the  answer  itself  may  be  insufficient,  scan- 
dalous, or  impertinent,  in  which  case  he  moves  to  have  it  re- 
ferred to  a  master ;  or,  lastly,  it  may  be  proper  to  apply  to  the 
court  for  some  special  order  connected  with  the  object  of  the 
suit,  as  for  the  production  of  papers  and  writings,  for  the 
payment  of  money  into  court,  and  such  like.  Before  we  pro- 
ceed, therefore,  with  the  regular  course  of  the  pleadings,  it 
will  be  convenient  here  to  state  succinctly  the  nature  of  those 
incidental  proceedings  which  form  the  ground  work  of  inter- 
locutory orders,  and  herein  of  references  to  the  master  and 
bis  report. 
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Section  I. 
Of  Motions  and  PetitUma, 

34.  As  soon  as  the  bill  is  of  record,  [a]  the  cause  is  rega« 
larly  in  court,  and  the  court  will  then  entertain  varioas  appli- 
cations touching  the  suit  and  the  matters  in  litigation  and  issue 
its  directionH  thereon,  usually  termed  interlocutm-y  orders. 
These  orders  are  either  common  or  .special.    Common  orders 

'  'being  such  as  concern  matters  incident  to  aU  suits,  are  pro- 
.  Tided  for  by  the  usual  proceedings  of  the  court,  and  are  there- 
fore obtained  as  a  matter  of  course,  without  notice  and  witb- 
•  out  opposition  —  such  as  orders  for  the  different  process  of 
contempt,  already  described,  and  the  orders  for  time  to  answer. 
Special  orders  aie  those  which  aritje  out  of  the  peculiar  cir- 
cumstances of  the  case,  and  are  never  granted  but  on  due  de- 
liberation, and  notice  given  to  the  adverse  party— such  as  the 
order  for  the  production  of  books  and  papers,  for  the  payment 
of  money  into  court,  and  the  like,  (b] 

35.  The   application   for  interlocutory  orders  is  dther 
by  motion  or  petition — motion  by  counsel,  **ore  ienus"  in 
court ;  petition  in  writing  addressed  to  the  persons  holding  the 
great  seal,  or  to  the  Master  of  the  Bolls ;  which,  after  being 
engrossed,  in  delivered  to  the  secretary  of  the  judge  to  whom 
it  is  addressed,  who  is  to  get  it  answered.    In  general,  the  same 
objects  may  be  obtained  in  either  of  those  ways;  but  there  are 
some  orders  which  will  be  granted  on  petition  only^  as  on  the 
other  hand,  some  can  be  applied  for  only  by  motion.     This 
difGBrcnce  arises  from  the  different  nature  of  the  two  modes  of 
application.    Motions,  when  they  are  not  for  a  common  order, 
(which  are  motions  of  course)  can  only  be  made  upon  notice 
given  to  th^  adverse  party  two  days  before,  inclusive,  and  affi- 
davit filed  for  the  service  thereof  on  the  clerk  in  court.    The 
notice,  however,  specifies  no  more  than  the  names  of  the  par- 
ties and  the  object  intended  to  be  applied  for;  whereas,  a  peti- 

[a]    vide  ante,  p,2i. 

[&]   For  those  ordert  of  eovne,  tenned  mhe,  see  pott,  cap.  21,  Sac.  U  n» 
ib};  and  vide  Ours.  Can.  526. 
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tion  sets  forth  the  ground  work  of  the  application,  and  when 
filed,  becomes  matter  of  record.  Wherever,  therefore,  the 
nature  of  the  case  is  such  that  the  court  or  adverse  party  ought 
to  be  put  in  previous  possession  of  the  grounds  of  the  appli- 
cation, or  that  the  reasons  for  granting  the  order  should  remain 
recorded,  the  application  should  regularly  1>e  by  petition,  and 
not  by  motion.  Thus,  an  application  to  the  court  to  give 
effect  to  a  decree  or  order  of  a  long  standing,  must  be  by  peti- 
tion ;  I  a]  so  likewise,  an  order  to  pay  money  out  of  court  can 
be  had  only  on  petition,  [b]  And  where  the  application  is 
merely  of  a  personal  nature— asking  a  favor — the  t-ourso  is  by 
petition,  through  the  secretary  of  the  judge ;  as,  to  set  down  a 
cause  for  further  directions,  or  to  set  down  demuiTcrs,  picas, 
and  exceptions  for  argument,  or  to  set  down  a  cause  for  an 
early  day.  But  again,  motions  are  always  made  in  ox>en  court, 
where  all  parties,  and  the  public  at  large,  arc  present.  Whereas, 
petitions  are  in  some  cases  a  private  and  **  ex  parte"  prooeod- 
ing.  The  express  orders  of  the  court  of  chancery,  therefore, 
restrain  the  proceeding  by  private  petition,  where  notice  to 
the  other  side  is  requisite.  Thus,  "no  injunctions  for  stay  of 
snit  at  law  shall  be  granted,  revived,  dissolved  or  staid,  upon 
petition,  nor  any  injunction  of  any  other  nature,  shall  pass  by 
order  upon  petition,  without  notice,  and  a  copy  of  the  petition 
ftrsigiven  to  the  other  side,  and  the  petition  filed  with  the  register 
and  the  order  entered ;  no  sequestration,  dismission,  retainers 
npon  dismissions,  or  final  orders,  are  to  be  granted  upon  peti- 
tion. No  former  order  made  in  court  is  to  be  altered  or  ex- 
plained upon  a  petition,  or  commitment  of  any  person  taken 
npon  process  of  contempt  to  be  discharged,  but  upon  hearing 
^e  adverse  party,  his  attorney  or  clerk,  towards  the  cause."  [c] 

Special  orders  are  sometimes  made  by  consent  of  parties, 
which  are  not  warranted  by  the  general  rules  of  the  court: 
but  in  such  cases  the  special  reasons  which  induced  the  court 
to  depart  from  its  ordinary  course,  must  be  recited  in  the 
arder. 

[a]   UTM.S81 

W  JMiiaMrFleb21lad.Chaa.Pxse.4M. 

M  BoamM'  Ord.  Cfaaa.  214-«. 


' 


55  OF  BSFEBE2CCE8  AND  BEFOBTS. 

33.    In  cases  where  the  party  is  prima  facie  entitled  to  tha 
order  applied  for,  at  the  same  time  that  a  fair  objection  to  it, 
not  then  apparent,  might  by  possibility  bo  brought  forward  on 
the  other  side  upon  uotico  given,  the  court  will  only  grant  the 
order  conditionally,  termed  an  order  nisi,  t.  e,  unless  good 
cause  be  showh  agaiiiHt  it  by  another  day.    Such  is  the  order 
nisi  for  a  Bcqucutration  against  a  ijeer  or  member  of  the  house 
of  commons.    Tue  uotico  tlicrcforo  >o  the  opposite  party  being 
material,  all  orders  nisi  must  be  personally  served,  and  an 
affidavit  of  such  survico  produced,  before  the  order  can  be 
made  absolute.    For  tLe  same  reason,  orders  which  seek  to 
bring  the  party  who  is  the  subject  of  them  into  contempt,  must 
be  served  x>ersonally ;  all  others  being  usually  served  on  the 
clerk  in  court,  by  leaving  them  at  his  seat  in  the  six-clerk's 
office. 


Section  n. 
Of  References  and  Reports. 

37.  The  application  for  a  special  order,  whether  by  motion 
or  petition,  is  usually  supported  by  an  affidavit  of  the  fads 
relied  on ;  which  must  be  filed  in  sufficient,  time  for  the  oppo- 
site party  to  know  its  contents.  In  some  cases  the  matter  of 
the  application  will  be  determined  in  the  first  instance,  on 
hearing  counsel  on  both  sides ;  but  if  the  facts  aredoubtfol  or 
complicated,  the  court  will  direct  a  refertnce  to  a  master,  to 
inquire  into  the  pirticulars,  and  report  accordingly. 

38.  A  refereruce  is  an  order  of  court,  whereby  exceptions, 
contempts,  irregularities,  matters  of  account,  the  choosing  of 
guardians,  receivers,  purchasers  under  a  sale  directed  by  the 
court,  and  such  like,  are  i-efcrred  to  a  master  to  examine  and 
make  report  of  to  the  court,  so  that  the  court  may  make  an 
absolute  order  therein ;  and  sometimes  the  master  is  empow- 
ered by  such  order  of  reference  finally  to  determine  or  settle 
some  matter  therein  mentioned,  [a]  The  master,  oo  having 
the  order  of  reference  produced  to  him,  grants  his  wurraml  o| 

[a]    Cun.Can.  42& 
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vommohs  for  ihe  parties  to  attend  him  at  his  chambers,  which 
is  served  on  the  adrerse  party  or  his  clerk  in  court,  by  showing 
itt  and  deliTering  a  copy ;  and  one  whole  day  musfc  inteiTeno 
between  the  day  of  service  and  the  day  ax>poiuted  for  attending 
the  master.  If  'the  party  is  not  in  attendance  at  the  time  ap- 
pointed, a  second  and  a  third  warrant  is  issued,  but  the  third 
warrant  is  peremptory,  and  the  master  is  to  make  his  report 
**ex  parte  **  of  that  side  that  attends  and  desires  it. 

When  both  sides  are  present,  the  master,  on  examination  of 
the  several  matters  referred  to  him,  makes  his  report,  which 
is  his  certificate  to  the  court  of  the  state  of  the  facts,  as  they 
appear  to  him,  or  of  whatever  else  it  may  be  his  duty  to  inform 
the  court ;  and  such  report  must  hriefiy  express  the  master's 
opinion,  and  not  the  special  circumstances,  unless  the  master 
cannot  take  it  upon  him  to  decide,  or  the  court  has  given  di- 
rections to  that  ellect.  The  report  must  not  on  any  account, 
exceed  the  order  of  reference.  [a\ 

39.  AU  reports  are  founded  either  on  matter  of  fact  or 
matter  of  opinion;  and  in  the  investigation  of  the  former,  if 
it  be  necessary  for  the  master  to  examine  witnesses  in  order  to 
ascertain  the  facts  referred  to  him,  he  is  authorized  to  do  so, 
and  a  subpoena  issues  for  that  purpose ;  and  where  tiie  witnesses 
reside  in  the  country,  a  commission  issues  of  course,  upon  the 
master's  eertifyiug  that  it  is  necessary. 

A  person  once  examined  before  the  master  cannot  be  re-ea> 
umined  without  an  order  for  that  purpose ;  nor  can  one  who 
has  already  been  a  witness  in  the  cause  be  examined  on  a  ref- 
ference  before  the  master,  without  an  order  to  that  effect ;  and 
theii  not  to  any  matters  he  had  before  been  examined  to,  or  in 
which  he  may  be  interested,  to  provide  against  which  the  mas- 
ter himself  settles  the  inten*ogatories  to  be  exhibited  to  him. 
In  like  manner  interrogatories  for  the  examination  uf  a  party 
are  settled  by  the  master,  and  not  as  in  the  case  of  ordinaiy 
witnesses,  by  counsel.  Depositions  taken  in  the  country,  when 
returned,  are  filed  by  the  six-clerks ;  but  those  taken  before 

[a]   BeuBM*  Ord.  Oha.  28.    Cnn.  Can.  430.    1  Mer.  179. 
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the  masters  are  kept  in  their  offices.  If  eridenoe  be  improp- 
erly admitted,  exceptions  may  be  taken,  as  also  to  an  examin* 
ation  generally,  if  tlio  party  considers  it  insofficieni  [a] 

40.  All  reports  which  are  to  be  the  ground  of  a  decree, 
must  be  confirmed  by  the  court ;  none  others  require  confirm* 
ation,  but  may  nevertbeless  be  excepted  to,  if  either  party  has 
reason  to  be  dissatisfied.  In  the  former  instance,  howerer,  in 
order  to  warrant  the  party  in  bringing  his  exceptions  before 
the  court,  he  must  have  previously  stated  his  dtffections,  in 
writing,  to  the  master ;  otherwise  he  is  precluded  from  except* 
ing,  unless  by  special  order.  In  a  report,  therefore,  that  re* 
quires  to  be  confirmed,  the  master,  before  he  affixes  his  sig* 
nature,  prepares  a  draft  of  it,  which  the  parties  hare  liberty  to 
peruse  and  copy ;  and  if  either  of  them  have  objections  to 
make,  he  sends  in  the  same  in  writing,  and  takes  out  a  warrant 
to  be  heard  thereon.  When  the  objections  are  decided,  the 
master  setUes  his  report,  after  which  no  evidence  is  admitted  ; 
and  either  side  may  then  take  out  a  warrant  to  attend  the 
signing,  wich  is  the  last  stage  in  the  master's  offioe. 

After  the  report  is  signed  by  the  master,  it  is  iaheJUed  with 
the  register  strictly  within  four  days  after  signing;  [&]  bat  it 
is  sufficient  if  the  report  be  filed  before  any  prooeedingB  be 
had  thereon,  [c]  Where  the  report  is  to  be  the  ground  of  a 
decree,  an  order  nisi  must  then  be  obtained  to  confirm  it,  and 
if  no  cause  is  shown  within  the  time  mentioned  in  the  order, 
it  will  be  made  absolute  upon  an  affidavit  of  service,  and  a 
certificate  from  the  register  that  no  order  had  been  obtained 
for  setting  down  exceptions  to  be  argued;  in  which  case  the 
court  would  stay  proceedings  on  the  report.  But  merely  filing 
the  exceptions  and  making  the  deposit  [d]  would  not  be  suffi- 
cient for  that  purpose.  A  report  may  be  confirmed  absolutely 
in  the  first  instance. 

[a]  See  further  aa  to  the  erafnipatiop  of  witmwiw,  jwi<;  eip.  10^  i>ot>^ 
ih}   Beamea'  Ord.  Gh*.  293. 
[e]   2P.Wm8.516. 
id}   Vide  the  next  page. 
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41.  Ezoeptions  to  a  report  are  signed  by  counsel,  and  mnst 
Qsnally  Bet  forth  the  partixmlar  points  in  which  the  report  id 
compUuned  of  as  erroneous,  nnlees  where  such  a )  roceeding 
would  be  attended  with  expense  or  prolixity ;  in  which  case 
the  court  will  permit  a  general  exception  to  be  filed ;  aa  where 
the  master  i-eported  a  schedule  to  an  answer  imi)ertintnt. 
These  exceptions  are  filed  with  the  register,  and  a  deposit  uf 
five  pounds  made  with  them,  which  is  to  go  to  tho  pai'ty  pre- 
vailing on  the  argument.  When  filed,  either  party  may  obtain 
an  order  to  set  tuem  down  for  argument. 

The  time  for  excepting  to  a  report,  when  it  requires  con- 
firmation, is,  as  we  have  seen,  before  it  is  confirmed  abso- 
lutely; but  sometimes  the  court  will  enlarge  the  time,  [a J 
In  other  cases  there  is  no  precise  time  fixed  ;  but  where  the 
master  reports  an  answer  insufficient,  the  complainant  may 
sue  out  an  attachment  for  want  of  an  answer,  unless  excep- 
tions are  filed  and  set  down  for  argument  within  eight  days 
after  the  serrice  of  aubpcena  for  a  better  answer ;  and  excep- 
tions cannot  be  filed  after  an  attachment,  [b] 

On  the  argument  no  evidence  will  be  admitted  which  was 
not  laid  before  the  master  upon  the  objections ;  nor  will  sub- 
sequent affidavits  be  received  unless  ^eydenrly  show  error, 
in  the  report,  and  in  such  case  the  court  will  direct  the  master 
to  review  his  report,  on  the  exceptant's  giving  up  the  deposit, 
[c]  The  chancellor  will  likewise  direct  the  master  to  review  • 
his  report  in  coses  concerning  minorst  if  on  petition  presented 
praying  a  review,  such  report  appears  to  be  incorrect ;  for  to 
reports  of  this  nature  no  exceptions  will  lie,  because  these 
cases  are  not  properly  the  subject  of  reference  to  the  master, 
but  are  rather  special  delegations  of  the  chancellor's  qfflcidl 
Jorlsdiotion. 

4X  After  the  facts  or  other  matters  thus  referred  to  the 
master  are  decided  by  the  report,  the  court  will  prooeed  to 

[a]  OUb.  For.  Rom.  168L 

lb]  NewL  ChA.  Prao.  347. 

(«]  2  Atk.  408.    3  P.  "Wmn,  141 
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prononnce  its  order  thereon.  No  order  can  t>e  made  xM  of 
until  it  is  dratcn  up,  passed  and  entered.  The  order  is  drawn 
up  by  the  attending  register  as  it  is  pronounced  by  the  court, 
and  tlie  register  must  recite  any  former  order  which  has  been 
made  touching  thosame  matter,  after  which  he  delivers  a  cc^j 
of  the  minutes  to  the  solicitors  on  both  sides.  If  there  be  any 
doubt  as  to  the  meaning,  the  solicitors  on  both  sides  attend 
the  register,  in  order  to  setMe  the  order;  and  if  by  l^s  means 
it  cannot  be  decided,  the  court  must  be  applied  to,  to  explain 
the  minutes.  Four  days  are  allowed  to  return  the  copy  of  the 
minutes,  with  objections,  if  there  be  any,  before  the  order  is 
passed;  which  is  done  by  the  register's  signing  his  initials  at 
the  left  hand  side  of  it.  It  is  next  entered ;  that  is,  copied 
verbatim,  by  the  entering  register,  in  the  register's  book,  who 
uses  the  word  *'  entered  "  at  the  foot  of  the  order.  All  orders 
dra^TU  up  by  the  register  are  to  be  passed  and  entered  in  due 
time.  By  the  orders  in  chancery,  interlocutory  orders,  as  weU 
as  decrees  add  dismissions  made  in  Michaelmas  and  Hilary 
terms,  are  to  be  entered  before  the  first  day  of  Michaelmas 
term  following,  and  those  of  Easter  and  Trinity  to  be  entered 
before  the  first  day  of  the  ensuing  Easter.  It  is  therefore  a 
frequent  application  to  enter  an  order  "  nunc  pro  tunc"  and 
this  is  a  motion,  of  course,  where  the  party  comes  recently; 
but  after  a  length  of  time  there  ought  to  be  notice  of  such 
motion,  [a]  Orders  are  enforced  in  the  same  manner  as  d&- 
orees,  which  will  be  treated  of  in  a  subsequent  chapter. 

[a]  Wyatt'8  Pxao.  Beg.  291.  and  vide  Gilb.  For.  Bom.  16S. 
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CHAPTEB  VI. 

Of  InjiinotioiiB,  ne  Exeat  Begnot  and  Certiorari. 

43.  Before  we  conclude  this  head  of  Interlocutory  Orders, 
It  will  be  proper  to  give  a  particular  consideration  to  that 
peculiar  class  which  are  specifically  prayed  for  by  the  bill, 
namely,  the  order  for  an  In^'unctUm,  for  a  Ne  £xeai  Hegno 
and  a  Certiorari, 


Seotion  I. 

The  iT^nction, 

44.  An  injunction  is  a  prohibitory  writ,  deduced  to  the 
defendant,  to  restrain  him  from  doing  some  act  contrary  to 
equity  and  conscience,  whereby  the  complainant  would  be 
aggrieved,  and  which  therefore  forms  a  principal  part,  and 

^  sometimes  the  whole  of  the  relief  sought  for  by  the  bill.  The 
complainant  must,  consequently,  specifically  pray  for  such 
relief,  otherwise  the  court  will  not  interfere  to  assist  him,  im- 
less  the  necessity  for  the  injunction  grows  out  of  the  proceed- 
ings, and  not  from  the  original  situation  of  the  parties,  [a] 

.Hence  it  appears  that  an  injunction  partakes  somewhat  of  the 
nature  of  a  decree,  because  it  involves  the  rigfUs  of  the  parties 
and  the  ground  of  action ;  and  it  is  from  this  amphibious 
character  that  its  peculiarities  arise.  Thus  the  application  for 
it  must  be  by  motion,  as  for  an  order ;  and  also  by  bill,  as  for 
relief.  Like  a  decree,  too,  it  is  decided  on  the  meiits  dii»- 
olosed  by  bill  and  answer ;  and  the  order  being  special,  notice 
of  motion  must  be  given  on  the  coming  in  of  the  answer. 
This  is  the  ordinary  injunction.  But  as  some  occasions  for 
an  injunction  are  of  so  urgent  a  nature  as  that  in  waiting  for 
the  answer  to  be  filed  irreparable  mischief  might  in  the  mean* 

Ca]l  Yos.ABeamM.814, 

Eq.  Pl.— 0.  - 
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time  be  done,  the  court  will  in  such  cases  grant  an  injunction 
before  answer,  on  the  complainant's  application,  supported  by 
an  affidavit  of  merits.    These  are  termed  special  injuncAicms. 

45.  As,  however,  the  injunction  to  restrain  unconscien- 
tious proceedings  at  law  cannot  stand  in  need  of  such  expedi- 
tion,  it  is  never  granted  on  jtpecial  application,  [a]  But 
should  the  defendant  in  such  case  be  in  contempt  for  want  of 
an  appearance  or  answer,  or  even  pray  a  dedimus  or  an  order 
for  time,  or  upon  a  demurrer  or  plea  overruled,  the  injunction 
will  be  granted  as  of  course,  until  answer  and  furtlier  order. 
This  is  called  the  common  mjunction,  because  obtained  on 
common  order.  If,  however,  the  defendant  resides  abroad, 
the  application,  even  for  the  injunction  to  restrain  proceed- 
ings at  law,  must  be  supported  by  an  affidavit  of  the  material 
facts  alleged  in  the  bill,  [b] 

46.  The  effect  of  this  common  injunction  is  only  to  pre- 
vent the  defendant  (plaintiff  at  law)  from  taking  out  execu- 
tion, if  he  had  previously  filed  his  declaration;  in  which  case 
he  might  proceed,  notwithstanding  the  injunction,  through 
all  the  subsequent  steps,  up  to  execution.  If  in  such  case, 
therefore,  the  complainant  desires  to  stay  trial  as  well  as  ex- 
ecution, he  must  apply  specially  to  the  court  to  extend  the 
injunction,  on^an  affidavit  that  the  discovery  sought  for  in  the 
defendant's  answer  is  material,  and  that  he  cannot  safely  go 
to  trial  without  it ;  nor  will  this  be  granted  in  the  first  in- 
stance, but  must  be  grounded  on  the  common  injunction,  [c] 

An  injunction  to  stay  proceedings  after  judgment  is  never 
granted  before  answer,  except  on  common  order,  for  want  of 
appearance  of  answer  (unless  where  a  warrant  of  attorney  has 
been  fraudulently  obtained),  because  the  parties  ought  to 
have  applied  sooner ;  [d]  nor  can  an  injunction  be  obtained 
to  prevent  the  sheriff's  selling  under  an  execution,  unless  an 

[a]  18  Yes.  ff22.    2  Meriv.  476. 

[b]  11  Yes.  667. 

[e]  16  Yes.  223.   2  Yea.  and  Beames,  41. 
[<IJ  3  Meriv.  225-6. 
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Injnnotion  has  been  previoTuly  granted  againgt  the  defendant 
to  stay  execution,  [a]  The  common  injunction  does  not  ex- 
tend to  stay  proceedings  in  the  spiritual  courts,  or  courts  of 
admiralty ;  but  after  the  defendant  is  in  contempt  for  want  of 
appearance  or  answer,  the  court  must  be  applied  to  speddUy 
to  restrain  proceedings  in  these  courts,  [&]  in  order  that  it 
may  ascertain  the  propriety  of  restraining  their  jurisdiction 
for  want  of  competent  authority  to  do  complete  justice. 

46.  The  common  injunction  being  always  granted  till 
answer  and  further  order,  cannot  be  dissolved  until  the  de- 
fendant has  answered  and  cleared  his  contempts  (if  any) ;  nor 
even  then,  in  the  first  instance.  The  course  is  to  move  for  an 
order  nisi  to  dissolve  it,  and  on  the  day  fixed  for  showing 
cause  it  is  argued  on  the  merits. 

47.  It  is  a  general  rule  that  affidavits  contradictory  to  the 
answer,  when  filed  subsequent  to  it,  cannot  be  read ;  but  there 
is  an  exception  to  this  general  rule,  in  the  case  of  waste  and  of 
injuries  analogous  to  waste,  [c]  The  complainant,  there- 
fore, must  rely  upon  the  admissions  in  the  answer  for  showing 
cause  against  dissolving  the  common  injunction;  or  if  the 
answer  has  been  referred  to  a  master,  for  impertinence  or  in- 
sufficiency, it  is  good  cause,  a  defective  answer  being  as  none. 
In  this  latter  case,  however,  the  complainant  must  undertake 
to  procure  the  master's  report  upon  the  impertinence,  in  a 
week ;  upon  the  insufficiency,  in  four  days;  or,  in  the  default 
thereof,  the  injunction  to  stand  dissolved  without  further  mo- 
tion, [d]  Nevertheless,  if  the  exceptions  are  afterwards 
allowed,  it  is  a  motion  of  course  to  revive  the  injunction,  [e] 
Should  the  master  report  the  answer  sufficient,  the  injunction 
is  ipso  facto  gone;  but  it  is  still  competent  for  the  complain- 
ant, by  a  special  application,  to  revive  it  on  the  merits  admit- 
ted by  the  answer.  [/] 

[a]  1  Mad.  Chan.  Prao.  182,  and  the  MS.  case  there  referred  to. 

[(]  IP.  Wnu,  300-1. 

[e]  16  Yes.  48.    19  Yes.  144-8 ;  and  «ieZa  1  Swanst.  2SL 

[d]  14  Yes.  534. 

C«]  1  Diok.  292.    Oilb.  For.  Bom.  197. 

(/]  Gilb.  For.  Bom.  197. 
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48.    "When  an  injimotion  is  obtained  or  oontinned,  upon 
bill  and  answer,  it  remains  in  force  nntil  the  hearing.    Bnt  it 
happens  in  most  oases  of  injunction  (except  to  stay  proceed- 
ings at  law)  that  the  delay  consequent  npon  waiting  for  the 
defendant's  answer,  even  when  filed  within  the  ordinary  time, 
might  be  productive  of  irreparable  mischief— as  where  the  de- 
fendant is  committing  waste,  or  threatening  an  irremediable 
nuisance,  or  the  like.    In  instances  of  this  kind  the  court, 
being  speclaUy  applied  to,  will  grant  an  ix^nnction  imme- 
dlcUely,  un  certificate  of  the  bill  being  filed,  and  an  affidayit 
of  merits ;  but  such  affidavit  must  distinctly  allege  the  com- 
plainant's title,  and  the  commencing  or  threatening  of  the  in- 
jury sought  to  be  prevented.    If  the  application  be  made  after 
the  defendant  has  appeared,  as  this  is  a  special  order,  notice 
must  be  given.    But  as  the  circumstances  may  be  urgent,  an 
injunction  ex-parte  will  be  granted  before  appearance,  and 
even  before  the  service  of  stibpcBna,  [a]    There  ore  some 
instances  where  this  writ  has  been  granted  in  vacation,  or 
between  the  seals,  upon  petition  and  affidavit,  and  certificate 
of  the  bill  filed.  \h\    These  fpecial  injunctions  are,  by  the 
terms  of  the  order,  to  continue  until  answer,  or  further  order; 
in  which  respect  they  dificr  from  the  common  injunction, 
which  remains  in  force  until  answer  and  further  order.    By 
this  it  appears  that  special  injunctions  may  be  dissolved  at  the 
option  of  the  party,  upon  the  answer  coming  in,  or  upon  affi- 
davit before  answer.    They  differ  also  from  the  common  in- 
junction in  another  essential  particular,  namely,  that  upon 
the  answer  coming  in  they  do  not  require  the  order  nisi,  bnt 
may  be  dissolved  by  special  motion  in  the  first  instance ;  nor, 
consequently,  are  exceptions  to  the  answer  cause  for  continu- 
ing them,  [cj 

49.  If  a  plea  or  demurrer  be  put  in,  an  injunction  cannot 
be  obtained  until  their  sufficiency  is  decided,  because  the 
court,  until  then,  cannot  judge  whether  it  has  cognizance  of 

[a]  Amb.  66w 

[6]  2  Yes.  A  Beames.  S91. 

[e]  NewL  Ohan.  Prao.  227. 
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fhecMue.  [a]  If,  however,  the  demnrrer  or  pleabeover- 
mled,  the  defendant  will  he  placed  in  the  same  situation  that 
he  would  have  heen  in  hut  for  such  untenable  defence.  [&] 
It  is  a  frequent  application  in  such  case  to  have  the  demurrer 
or  plea  argued  out  of  its  course,  because  it  preyents  the  in- 
injunction,  [c] 

50.  An  injunction  must  be  served  personally  on  the  de- 
fendant, by  showing  him  the  writ  itself,  under  seal,  and  de- 
livering him  a  true  copy.  Under  special  circumstances,  how- 
ever, the  court  will  substitute  service  on  the  attorney  or 
solicitor ;  [d]  and  in  the  cause  cf  a  special  injunction,  where 
the  party  absconded,  the  court  has  ordered  that  service  at  the 
house  which  appeared  to  be  his  last  place  of  abode  should  be 
deemed  good  service,  [e]  A  brecusfi  of  the  injunction  on 
special  motion  and  affidavit,  is  punished  by  committing  the 
offender  to  the  fleet.  Against  peers  or  members  of  the  house 
of  commons,  in  the  like  case,  a  sequestration  will  issue  in 
resi>ect  of  their  privilege. 

51.  The  Court  of  Chancery  in  some  oases  grants  a  per- 
petual injunction,  which  operates  as  a  decree,  as  to  quiet  pos- 
session and  the  like. 


SsonoN  n. 

Ne  Exeat  Begno, 

5X  The  writ  of  "  ne  exeat  regno  "  was  originally  a  writ  to 
restrain  one  from  leaving  the  kingdom  without  the  king's 
license,  and  used  only  for  purposes  of  state ;  but  it  has  since 
become  a  writ  of  right,  as  between  subject  and  subject,  in 
matters  of  equitable  cognizance,  when  it  is  apprehended  that 
the  party  against  whom  it  is  prayed  intends  going  out  of  the 

[a]  3  P.  Wnu.  S96. 

[ft]  3Meriy.22S. 

[6]  13  Yea.  Iff?  ,*  and  see  Jones  o.  Tajrlor,  2  Hadd.  Bep.  18L 

[<IJ  Kewl.  Oban.  Pno.  231. 

C«]  6  Yes.  147.    14  Yes.  209. 
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JmiBdiction,  and  a  debt  is  endangered  ihereby.  [a]  It  is  not 
necessary  in  eyery  case,  in  order  to  obtain  this  writ,  that  it 
Bhoold  be  prayed  for  by  the  bill,  because  it  is  not  always,  like 
an  injunction,  a  part  of  the  relief  sought,  and  the  necessity 
for  it  may  arise  subsequent  to  the  filing  of  the  bill;  but  it  will 
not  be  granted  unless  there  is  a  cauue  in  court.  It  is  usual, 
however,  to  make  the  application  for  it,  in  the  first  instance, 
in  the  prayer  of  the  bill,  or,  at  a  later  stage  of  the  proceedings, 
to  move  for  liberty  to  amend  the  bill  for  that  purpose,  [b] 
This  writ  issues  only  on  an  equitaJble  demand,  with  the  excep- 
tion of  a  decree  for  alimony  where  it  issues  for  the  arrears, 
but  for  those  only,  and  costs;  the  reason  for  which  is,  that  the 
spiritual  court  has  no  authority  to  enforce  its  decrees,  [cj 

53.  The  order  for  a  *'ne  exeat  regno"  is  obtained  either 
by  motion  or  petition,  supported  by  an  affidavit,  which  must 
be  posUive  botii  as  to  the  amount  of  the  debt  sworn  to  be  due, 
and  as  to  the  defendant's  intention  of  going  abroad.  It  must 
not  be  a  debt  for  which  the  defendant  is  liable  to  be  arrested 
at  common  law,  unless  it  be  on  matter  of  account,  for  here 
equity  has  a  concurrent  jurisdiction ;  and,  in  .this  latter  case, 
an  affidavit  as  to  belief  of  the  amount  will  be  sufficient,  be- 
cause it  might  be  impossible  to  swear  positively  to  a  sum  due 
at  foot  of  an  unliquidated  account,  [d]  If  the  amount  of  the 
sum  appears  by  the  master's  report,  no  affidavit  to  that  fact  is 
necessary,  [e]  In  like  manner,  it  is  not  enough  for  the  com- 
pljdnant  to  swear  that  Ji£  believes  the  defendant  intends  leav- 
ing the  kingdom,  but  he  must  state  some  declaration  on  his 
part  to  that  effect,  or  some  clear  circumstance  evidencing  his 
design.  [/]  An  admission  in  the  answer  will  be  sufficient  for 
that  purpose,  without  an  affidavit,  [g] 

[a]  Cnn.  Can.  455 

[5]  2  Vera.  485^  note  I;  tad  vide  I  Yes.  A  Beames.  129, 371. 

[e]  2  Atk.  210.  Where  the  reason  aasigned  by  Lord  Hardwioke  is, 
**  ont  of  compassion  to  the  wife,  and  to  aid  the  sparitoal  court.'*  And 
•<d0  7  Yes.  171,  17S,  410;  14  Yes.  261. 

[d]  8  Atk.  501.   8  Yes.  581;  10  Yes.  165. 

[«]  18  Yes.  853. 

[/]7Ym.  417.    11  Yes.  54.    18Yes.Sfifi. 

[^]  6  Yes.  86. 
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54.  The  writ  is  nstially  directed  to  the  sheriff,  and  com-< 
mands  him  to  cause  the  party  to  give  a  sufficieiit  security  (a 
bond  with  sureties,  in  a  penalty  double  the  amount  of  the  sum 
Bwom  to  be  due,  and  which  is  marked  on  the  back  of  the  writ) , 
that  he  will  not  go,  or  attempt  to  go  out  of  the  jurisdiction, 
"without  the  leavo  of  the  court ;  otherwise  to  commit  him  to 
prison.  No  suhpcerui  is  sued  out  along  with  this  writ,  although 
it  is  always  prayed  for ;  but  the  defendant,  on  being  person- 
ally served  with  the  writ,  is  bound  to  appeal*  and  answer,  [a] 
If  he  be  arrested  by  the  sheriff  he  must  give  fresh  security  to 
the  master  of  the  rolls,  which  is  equivalent  to  the  *'baU 
above"  at  common  law. 

55.  The  terms  of  the  order  are,  until  "  anstoered,  anb 
fwther  order"  When,  therefore,  the  defendant  has  appeared 
and  answered,  he  may,  upon  notice,  move  to  discliarge  the 
order,  which  is  usually  granted  on  his  entering  into  a  recogni- 
zance with  the  master  to  abide  the  event  of  the  suit,  or  on  his 
pa3ring  the  money  into  court,  [h]  If  the  defendant  by  his 
answer,  or  even  by  affidavit  before  answer,  denies  the  equity, 
on  hearing  counsel  on  both  sides,  the  writ  may  be  super^ 
seded;'  [o]  but  the  distinction  appears  to  be  that  an  affidavit 
cannot  be  read  against  an  affidavit,  though  the  answer  may. 


Section  m.  [d] 

Certiorari, 

56.  If  one  be  sued  in  an  inferior  court  of  equity^  whose 
Jurisdiction  is  limited,  the  party  so  sued  may  file  a  bill  in 
chancery  to  have  the  plaint  and  proceedings  in  such  suit  r» 
moved  to  this  court  upon  a  suggestion,  that  either  from  a 
defect  of  authority  in  the  inferior  court,  or  some  other  ade- 
quate cause,  equal  justice  cannot  be  done  there.    This  bill  is 

[a]  5  Ves.  96-9,  and  Beporter's  note. 

[h]  8  Bro.  G.  C.  218.    1  Ves.  A  Beames,  133, 873. 

[e]  Can.  Can.  456. 

Id]    ndi  1  Madd.  Oban.  182. 
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called  a«c0rftorariMa,"fromtheton'<wbichitpray8,  and  which 
is  the  only  prajer  contained  in  it.  The  writ  of  certiorari  is  di- 
rected to  the  judge  of  the  court  below,  requiring  him  to  cer» 
tify  or  send  to  the  judge  of  the  court  of  chancery  the  bill  or 
plaint,  and  all  proceedingB  thereon.  The  order  for  this  writ  is 
obtained  on  motion,  and  a  certificate  of  the  bill  filed ;  but  be- 
fore the  writ  is  made  out  and  delivered,  the  complainant  in 
the  certiorari  bill  must  enter  into  a  bond,  with  a  surety,  to  the 
master  of  the  rolls,  in  a  penalty  of  one  hundred  pounds,  to 
prove  the  suggestions  of  his  bill  within  fourteen  days  after  the 
return  of  thu  writ.  This  time  may  afterwards  be  enlarged,  on 
special  motion,  and  good  cause  shown.  The  writ  itself  is  re- 
turnable iu  fourteen  days  after  service  of  it  on  the  defendant ; 
and  when  returned  will,  on  motion  for  that  purpose,  be  filed, 
together  with  the  proceedings  removed. 

57.  The  interrogatories  to  prove  the  sugge^itions  are  filed 
with  the  examiner,  and  the  witnesses  are  examined  by  the 
complainant  only,  the  defendant  having  no  permission  to  rebut 
their  testimony.  An  order  is  then  obtained  to  refer  the  exam- 
ination  to  a  master,  and  if  he  reports  the  suggestions  of  the 
bill  to  be  proved,  the  court  may  be  moved  on  such  report  to 
have  the  bill  retained.  On  the  other  hand,  if  the  master  cer- 
tifies that  the  suggestions  are  not  proved,  a  ** procedendo** 
may  bo  applied  for,  which  is  a  writ  directed  to  the  judge  of  the 
inferior  court,  desiriag  him  to  proceed  in  the  cause  which  was 
sought  to  be  removed.  When  a  certiorari  cause  is  brought  on 
to  a  hearing,  the  court  may,  if  it  think  proper,  and  frequently 
does,  send  it  back  to  the  inferior  court  to  be  determined,  [a] 

[a]   2yerD.4Jl 


OF  AMENDIZfa  THE  BILL. 


CHAPTER  Vn. 

Of  Amending  the  Bill  and  Further  Aniweri. 

58i  Having  in  the  preceding  chapter,  treated  of  interlocu- 
tory orders  in  general,  and  given  a  distinct  consideration  to 
tboee  which  must  be  prayed  for  in  the  bill,  and  whence  it 
tisnally  derives  its  denomination  as  an  "  injunction  bill,"  or  a 
"certiorari  bill,"  let  ns  now  revert  to  the  situation  of  the  par- 
ties and  the  position  of  the  suit  when  the  bill  and  answer  are 
both  filed.  On  perusing  the  answer,  the  complainant,  as  has 
been  formerly  statad,  may  discover  that  his  Own  bill  has  been 
defective  for  the  purpose  of  drawing  a  full  answer  from  the 
defendant,  or  bringing  the  matter  of  complaint  fairly  before 
the  court,  in  which  case  he  moves  to  amend  his  bill;  or  he  may 
find  that  the  defendant  has  not  put  in  a  sufficient  answer,  hav- 
ing either  evaded  or  passed  over  some  of  the  positions  of  the 
bill ;  or  perhaps  the  answer  may  contain  scandal  or  impertir 
nerd  matter;  in  either  of  which  events  he  takes  exceptions  to 
BUch  answer,  and  moves  to  refer  the  bill,  answer  and  excep- 
tions to  a  master,  for  his  judgment  thereon.  These,  though 
merely  incidental  circumstances,  yet  are  of  such  frequent  oc- 
currence that  we  cannot  wholly  omit  the  consideration  of  them 
In  a  review  of  the  proceedings  in  this  court. 


Section  I. 

Of  Amending  the  BiU, 

59.  The  complainant  is,  at  all  times  before  he  files  his  re- 
plication, at  liber'y  to  amend  his  bill,  as  a  matter  of  course, 
and  even  without  costs,  if  he  does  not  thereby  put  the  defend- 
ant to  any  additional  expense.  In  the  other  alternative,  how- 
ever, as  where  the  defendant  is  obliged  to  put  in  a  further 
answer  to  such  amendments  or  to  take  out  a  fresh  copy  of  the 
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bill,  the  order  to  amend  is  only  granted  on  x>a7ment  of  twenty 
ehillings  oosis.  On  the  same  principle,  if  the  defendant  has 
put  in  a  defective  answer,  to  which  the  complainant  excepts, 
he  may  amend  his  hill  without  costs,  and  obtain  an  order  to 
have  the  amendments  and  exceptions  answered  at  the  same 
time,  because  a  defective  answer  is  as  none,  and  the  further 
antiwer  is  in  this  case  rendered  necessary  by  the  defendant's 
own  default. 

60.  The  amendment  of  a  bill  puts  an  end  to  all  process  of 
contempt  wliioh  may  have  been  sued  onfc  against  the  party, 
because  an  original  and  amended  bill  are  one  and  the  same 
record ;  and  therefore,  when  the  bill  is  perfected  by  amend- 
ment, the  proceedings  must  be  commenced  **de  novo"  This 
rule  is  carried  to  the  extent  of  where  even  the  amendments 
are  only  the  addition  of  necessary  parties,  [a]  For  the  same 
reason  in  an  *<  injunction  bill,"  after  the  injunction  is  obtained 
on  the  merits,  tiie  order  is  not  of  course,  to  amend  the  bill, 
but  the  complainant  must  make  a  special  application  to  the 
court  to  amend  his  bill,  without  pr^'udice  to  the  injunction, 
[b]  for  which  also  there  seems  to  be  this  additional  reason, 
that  since  the  injunction  is  allowed  upon  the  merits  disclosed 
upon  bill  and  answer,  the  court  will  not  permit  the  subsequent 
addition  of  any  new  matter,  without  taking  such. new  matter 
into  cognizance,  because  it  might  possibly  i^eci  the  reasons  on 
which  the  injunction  was  founded.  The  injunction  will  not 
be  granted  after  amendments  to  an  original  injunction  bill, 
unless  there  is  a  positive  affidavit  that  the  facts  stated  in  the 
amendments  were  not  sooner  known  to  the  complainant,  (c^ 
Upon  the  principles  above  stated,  an  order  to  amend,  withont 
prejudice,  will  not  be  granted  in  the  case  of  the  common  in« 
junction.  \d]  Special  ii^'unctions  being  granted  on  affidavit, 
are  not  within  the  rule. 

61.  After  the  replication  is  filed,  as  we  shall  see  further 
on,  the  pleadings  on  the  part  of  the  complainant  are  ooq« 

[a]   aOoz,41L 

[6]   2ye8.ABeamM.831.   2  Soh.  A  Lefr.  518.   2  Vee.  SL 
(e)  Z  Yes.  A  Beames,  144, 145. 
(i{)2ye«.ABeftmea.S90.    3  Hadd.  Bex».  470. 
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eluded  and  issne  is  joined  in  the  Buii,  consequently  no  sub- 
stantive amendments  can  be  admitted  after  that  period,  for 
that  would  be  to  open  the  pleadings  a  second  time ;  but  even 
then,  under  special  circumstances,  the  complainant  will  ob- 
tain leave  to  withdraw  his  replication  in  order  to  add  an 
amendment.  This  indulgence,  howeyer,  will  not  be  granted 
after  the  publication  of  the  depositions,  for  it  would  be  unjust 
to  permit  the  complainant  to  put  new  facts  in  issue,  when  he 
should  happen  to  find  that  those  on  which  he  originally  relied 
were  not  substantiated.  In  such  case  his  only  proceeding  is 
to  file  a  supplemental  bill,  which  we  shall  notice  subsequently. 

62.  But  an  amendment,  by  merely  adding  new  parties, 
will  be  permitted  at  any  time,  even  at  the  hearing  of  the 
cause,  (a)  for  none  are  bound  by  the  decree  but  those  who  are 
Xxurties  to  the  suit ;  and  it  is  sometimes  difficult  to  ascertain 
who  are  necessary  parties  to  make  a  decree  effectual,  many  of 
them  being  merely  collateral.  But  when  the  bill  is  for  a  dis- 
covery merely,  an  amendment,  by  adding  parties,  will  not  be 
allowed;  (&)  because,  as  such  bill  does  not  seek  a  decree,  no 
objection  can  be  raised  to  it  for  want  of  proper  parties.  When 
such  parties  are  added  after  publication,  they  must  be  heard 
on  bill  and  answer  only,  for  the  court  will  not  permit  new 
evidence  to  be  adduced  after  trial,  which  in  ohancexy  is  closed 
by  the  publication  of  the  testimony. 

63.  The  amending  a  bill,  afi^r  a  plea  or  demurrer  put  in, 
is  an  admission  of  their  validity;  and  if  the  liberty  to  amend 
be  obtained  before  the  plea  or  demurrer  be  set  down  for  argu- 
ment, only  20  shillings  costs  are  incurred;  but  when  the 
amendment  is  made  after  they  are  set  down,  the  complainant 
must  pay  full  costs.  When  a  plea  or  demtirrer  to  the  whoie 
bill  is  allowed  upon  argument,  the  bill  is  out  of  court  and  no 
amendmkent  will  then  be  permitted. 

64.  If  a  bill  is  amended  after  a  fuU  answer  has  been  put 
in,  and  a  further  answer  is  required  to  the  amendment,  it  if 

(a)lAtk.ffL   SAtk.S70.    lAtLSBS. 
<»)2Meriv..74. 
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aeceftsary  to  sue  out  a  fresh  subpoena  for  that  purpose,  (a) 
But  if,  after  exceptions  to  the  answer  are  allowed  or  submitted- 
to,  the  bill  is  amended  and  the  complainant  obtains  the  usual- 
order  that  the  amendments  and  exceptions  shall  be  answered 
together,  a  new  subpcBna  is  not  requisite.  Where  a  further 
answer  is  not  demanded,  the  practice  is  that  on  service  of  the 
order  to  amend,  the  defendant  must  bring  his  office  copy  to 
the  complainant's  clerk  in  court,  to  be  amended;  and  he  is  at 
liberty  to  put  in  a  further  answer  within  eight  days  after  ser- 
yice  of  the  order,  before  which  time  the  complainant  cannot 
file  a  replication,  (b)  When  the  complainant  has  obtained 
an  order  to  amend  after  answer,  and  neglects  so  to  do,  the  de- 
fendant may,  after  three  terms,  move  to  discharge  the  order, 
and  at  the  same  time  to  dismiss  the  bill  in  the  usual  man- 
ner, (c) 


SxonoN  n. 

Of  Exceptions  to  the  Answer, 

€5.  When  tiie  defendant  answers  eyasiyely,  or  omits  alt^ 
gether  to  answer  any  of  the  material  points  of  the  bill,  the 
course  is,  as  has  been  already  observed,  to  take  exceptions  ta 
such  defective  answer.  The  exceptions  must  be  in  writing, 
and  state  the  precise  points  in  the  bill  unanswered,  or  imper- 
fectly answered ;  and  they  are  Jiacwise  to  bo  signed  by  coun- 
sel, who  thereby  vouches  for  Ulcir  propriety. 

66.  After  the  exceptions  have  boon  drawn  they  are  to  be 
filed,  which  is  done  by  the  complainant's  clerk  in  court  deliv- 
ering them  to  the  clerk  in  court  of  the  defendant,  at  the  same 
time  marking  them  at  the  top  with  the  day  and  year  when  de- 
livered. If  the  answer  has  been  filed  in  term  time,  the  excep- 
tions ^hotild  regularly  he  filed  the  same  term,  or  eight  da3r» 
afterwards ;  if  the  answer  be  filed  in  the  vacation,  the  com- 

(a)  Vide  Newl.  Cha.  Prao.  197;  and  the  ease  of  PeniiiiigtonniLovd 
Hnncaster,  cited  in  the  note. 
(6)  Hinde,  25. 
(c)  Ficb  if^ra,  p.  b1 
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plainant  has  till  eight  days  after  the  commencement  of  the 
ensuing  term  to  file  his  exceptions,  (a)  Bnt  though  this  is 
the  ordinary  time  allowed,  it  is  a  motion,  of  course,  for  liberty 
to  file  exceptions  "  nunc  pro  tunc"  if  the  application  be  made 
within  the  two-  next  terms  and  the  following  vacation,  (b) 
Nor  is  the  rule  different  in  the  case  of  a  mere  bill  of  discovery, 
although  formerly  thought  otherwise,  because,  in  a  suit  insti- 
tuted for  discovery  only,  the  answer  terminates  the  proceed- 
ings, (c)  After  ihe  period  above  mentioned,  the  court  will 
only  grant  such  order  under  peculiar  circumstances,  {d)  If 
there  be  separate  answers,  each  deficient  in  the  same  particu* 
lar,  separate  exceptions  musfc  be  taken  to  each  answer. 

67.  When  the  exceptions  are  once  filed,  the  court  is  very 
strict  and  will  not  allow  new  ones  to  be  added,  (e)  So  ex- 
ceptions cannot  be  regularly  taken  after  an  amendment, 
although  the  court  will  sometimes  permit  the  complainant  to 
amend,  without  prejudice  to  exceptions ;  (/)  but  the  course 
is,  as  we  have  seen,  to  except  first,  and  on  the  exceptions 
being  allowed,  to  move  to  have  the  amendments  and  excep- 
tions answered  together.  In  like  manner,  no  exceptions  can 
be  taken  to  an  answer  after  the  replication  is  filed ;  for  by  th^ 
replication  its  sufficiency  is  admitted ;  yet  here,  also,  in  some 
cases  the  court  has  ordered  the  replication  to  be  withdrawn, 
and  permitted  exceptions  to  be  filed,  (g) 

68.  A  defendant  has  eight  daars  after  the  complainant  has 
filed  his  exceptions,  to  make  his  Section  whether  he  will  sub- 
mit to  answer  them  or  not.  If  he  submit  to  put  in  a  further 
answer,  he  must  pay  the  complainant  20  shillings  costs  before 
such  answer  will  be  accepted ;  aixl  in  default  of  answer,  the 
usual  process  issues  against  him.  On  the  other  hand,  if  the 
defendant  is  advised  that  he  has  answered  all  that  is  material 

(a)  Beames'Ord.  Chan^lSL  *     ^ 

(6)6Ve8.823. 

(r)  See  Baring  v.  Prinsep^  1  Mad.  Bei».  828. 

(d)  SAtk.  19.   14Ve8.53IL 

(0)  llTe8.575,JS60» 

(/)  12Ve8.458. 

Of)  Harr.  Chan.  Pfao.  197. 
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and  means  to  dispute  the  validity  of  the  exceptions,  h<>  pnts 
the  complainant  upon  procuring  an  order  of  reference  to  the 
master,  who  makes  his  report  thereon  in  the  manner  described 
in  a  former  section.  If  the  master  reports  the  answer  suffi- 
cient, the  complainant  pays  40  shillings  costs ;  if  he  allows 
the  exceptions,  the  defendant  must  pay  a  like  sum,  or  50 
shillings  if  it  be  a  country  causa.  For  a  second  answer,  re- 
ported insufficient,  the  defendant  must  pay  3  pounds;  4  pounds 
for  a  third;  and  if  he  puts  in  a  fourth  imperfect  answer,  he 
pays  5  pounds,  and  the  complainant  having  filed  the  master's 
report,  may  move  to  have  him  committed  and  examined  on 
interrogatories,  (a)  The  par'y  who  becomes  entitled  to  the 
costs  in  the  above  mentioned  cases,  sues  out  a  siibposna  for 
costs  against  the  opposite  party,  which  must  be  served  per- 
sonally ;  and  such  costs  are  made  payable  to  the  bearer  on  de- 
mand. On  a  second  rcfercneo  for  insufficiency,  new  excep- 
tions cannot  be  added ;  but  if  there  have  been  amendments, 
there  may  be  new  exceptions  as  to  the  answer  to  such  amend- 
ments. 

69.  The  complainant,  it  has  been  observed,  cannot  refer 
exceptions  to  a  first  answer  until  eight  days  after  they  are 
filed ;  but  upon  a  second  and  subsequent  insufficient  answers, 
they  may  be  referred  kninediatcly.  A  first  an  wer  may  also 
be  referred  immediately  in  an  injunction  cause  where  dispatch 
is  required.  (5)  But  beyond  the  eight  days  he  U  not  i*o- 
Btricted  to  any  particular  lime  for  referring  the  exceptions, 
for  it  is  his  own  loss  if  he  neglects  or  delays  to  do  so;  and 
the  defendant  may,  at  any  time,  obtain  an  order  on  his  part 
for  a  reference,  and  so  have  the  matter  decided. 

70.  Exceptions  cannot  be  taken  to  an  infant's  answer,  be- 
cause he  is  not  bound  by  it,  but  may  amend  it  when  he  comes 
of  lige ;  (c)  nor  to  the  answer  of  attorney  general,  (d) 

(a)  Beames*  Ord.  Ohan.  182  317. 

(jb)  Newl.  Chan.  Prao.  185,  and  tbe  MS.  case  oitod  in  the  not*. 

(e)  1  Yes.  Jan.  494.    4  Bro.  O.  0. 256.    IS  Yes.  27. 

(<f)  Madd.  Ohan.  Plao.  346,  and  the  oases  cited  in  Uie  note. 
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71.  It  is  to  be  obsenred,  likeTnse,  that  in  case  of  a  defendant 
pleading  or  demurring  to  part  of  a  bill,  and  answering  to 
the  residue,  if  the  complainant  take  exceptions  to  the  answer 
before  the  plea  or  demurrer  has  been  argued,  he  admits  the 
plea  or  demurrer  to  bo  good ;  for  unless  he  acknowledges 
their  validity  it  would  be  impossible  to  determine  whether  the 
answer  is  sufScient  or  not.  (a)  If  the  plea  or  demurrer  be  in 
such  case  overruled,  he  must  then  take  exaptlons  to  the 
answer  for  insufficiency,  in  buch  partd  as  were  attempted  to 
be  covered  by  the  plea  or  demurrer :  but  where  the  demurrer 
or  plea  had  been  to  the  wholo  bill,  there  is  no  necessity  for 
exceptions,  because  when  bUch  are  overruled  no  answer  re- 
mains, and  the  defendant  is  bound  by  the  oiiginal  process  to 
answer  in  duo  time. 

72.  When  the  exceptions  are  either  allowed  or  submitted 
to,  the  defendant  must  put  in  a,  further  answer.  So,  likewise, 
if  there  are  amendments  added  to  the  bill  after  a  full  answer. 
There  is  this  difference,  however,  between  a  further  answer 
after  exceptions  and  a  further  answer  to  an  amended  bill, 
that  as  the  former  is  rendered  necessary  by  the  defendant's 
own  act,  a  new  subpcsna  to  answer  is  not  required,  it  being 
sufficient  to  givo  the  defendant  a  rule  to  answer ;  (b\  and  the 
oovrt  will,  (u  of  course,  grant  but  one  order  for  time,  either 
in  a  town  or  country  cause,  (c)  In  the  latter  instance,  as  we 
have  already  seen  under  the  head  of  Amendments,  a  new  sub' 
fnxna  is  necessary  when  a  further  answer  is  required,  and  the 
defendant  is  entitled  to  the  usual  orders  for  time,  as  for  the 
original  answer;  and  even  though  a  further  answer  to  the 
amendments  should  not  be  called  for,  yet  still  the  defendant 
is  at  liberty  to  answer,  and  take  the  common  orders,  if  he 
thinks  proper,  before  the  complainant  can  proceed  with  his 
suit,  {d)  A  further  answer  is  similar  in  all  incidents  to,  and 
is  considered  as  forming  part  of,  the  original  answer. 

(a)  Ifitf.  2S& 

(fr)  Beames'  Ord.  Ohaa.  250-1.  and  the  note. 

(c)  Hindo,261. 

(d)  ^10. !».  66. 
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Sboiion  ni. 

Of  Heferenoes  .for  Scandal  and  Impertinence. 

73.  An  answer  also  may,  in  like  manner  as  a  bill,  be  re- 
ferred for  impertinence  or  scandal;  and  if  the  master  reports 
accordingly,  an  order  is  obtained  to  send  it  back  to  the  mas- 
ter, to  expunge  the  irrelevant  or  offensive  matter,  and  to  tax 
the  party  his  costs.  It  is  to  be  observed  that  no  reference  can 
be  had  for  impertinence  after  exceptions  taken  for  insuffi- 
ciency, for  such  would  be  a  yexatious  and  incompatible  pro- 
ceeding; (a)  but,  on  the  other  hand,  after  an  answer  has  been 
reported  impertinent,  exceptions  maybe  taken  for  insuffi- 
ciency ;  and  the  time  for  filing  such  exceptions  is  regulated  by 
the  date  ef  the  master's  r^rt,  and  not  from  the  time  of  filing 
answer,  (h)  If,  pending  a  reference  for  impertinence,  the 
complainant  files  exceptions  for  insufficiency,  he  waives  the 
former  objection,  (c) 

74.  For  the  reasons  stated  in  the  preceding  section,  there 
cannot  be  a  reference  for  impertinence  after  the  replication  is 
filed ;  but  it  is  otherwise  with  respect  to  scandal,  which  may 
be  referred  at  any  period,  because  the  court  is  anxious  to  have 
the  records  of  its  proceedings  pure  and  untainted,  (d) 

75.  By  a  general  order  all  references  of  answers  for  in- 
sufficiency or  for  scandal  and  impertinence,  made  in  the  same 
cause,  must  be  made  to  the  same  master ;  and  where  answers 
of  defendants  have  been  referred  for  scandal  and  imperti- 
iience,  or  for  impertinence,  and  the  court  shall  afterwards 
refer  the  same  for  insufficiency,  the  latter  reference  is  to  be 
made  to  the  same  master  as  on  the  former  reference,  (e) 

'  (a)  6  Yes.  456. 
(fr)  1  Meriv.  1. 
(e)  6  Yea.  458. 

(d)  2  P.  Wms.  312,  in  tbe  note. 
(«)  loth  ICuoh,  1818.    Vide  Z  Madd.  Bep.  817.    1  Bwuut  SB; 
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CHAPTEB  Vm. 
OthAT  Interlooatory  Applications. 


BscnoN  I. 

Of  Paying  Money  into  Courts  and  of  the  Appointment  of  a 

jRfceiver, 

76  There  are  two  other  interlocutory  applications  on  the 
part  of  the  complainant,  which,  from  their  frequency  and  he- 
cause  they  arc  connected  with  the  matter  of  the  suft.  deserye 
to  be  noticed  in  this  place,  viz :  for  the  payment  of  money  into 
court,  and  the  apjiointmcnt  of  a  receiver.  They  are  both 
-founded  on  the  same  principle,  namely,  where  a  p  irty  admits^, 
cither  by  answer  or  affidavit,  (a)  or  it  appears  by  the  master's 
report  (&)  that  he  has  property  in  his  possession,  to  which  the 
person  making  the  application  has  some  claim,  but  that  the 
distinct  interests  of  the  several  claimants  cannot  be  ascer- 
tained without)  the  assistance  of  the  court. 

If  the  property  in  question  be  a  gross  sum  of  money,  the 
party  is  directed  to  pay  it  into  court  on  a  certain*  day  named 
in  the  order;  (c)  and  if  the  order  is  not  complied  with  a  writ 
of  execution  issues.  Bat  if  such  order  be  obtained  against  a 
person  who  is  not  a  party  to  the  suit,  on  his  disobedience,  the 
practice  is  to  move  for  a  second  order,  that  he  shall  pay  it  by 
another  day  or  stand  committed. 

77.  When  the  property  in  litigation  consists,  not  of  a 
grotM  sum,  but  of  income,  as  the  rents  and  profits  of  land,  or 
tho  profits  and  produce  of  any  other  species  of  property,  a  re- 
ceiver ia  appointed.    But  a  party  to  be  entitled  to  moye  for  a 

(a)  6  Ves.  738. 
(fr)  3  Vea.  572. 
(e)  8  Yes.  SSL 
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roceiver,  before,  decree^  must  liavo  a  prayer  to  that  eflfrcfc  in 
ills  bill,  (a)  A  receiver  u  anoflScerot'  the  court;  for  which 
reason  uocj('ctmeut  Cull  >)o  brought  against  him  without  the 
leave  of  the  court,  nor  cau  Ite  brin};  one  without  lU  authority,  {h) 
If  a  person  BOtit  up  a  claim  to  t'.io  (state,  he  may  be  ordered  to 
come  ill  and  be  oxamiued  ''pro  iiUeresse  auo"  as  in  the  case 
of  a  scqujstration.  (c) 

78.  The  appointment  of  a  receiver  is  referred  to  the  mas- 
ter, that  he  may  consider  of  a  proper  person  to  discharge  the 
office.  For  that  purpose  a  proposal  of  some  fit  person  is  laid 
before  him,  together  with  two  sureties  for  his  proper  conduct. 
Neither  a  solicitor  (d)  in  the  cause,  nor  a  trustee,  (e)  nor  a 
procfiein  amiy  (/)  are  eligible,  on  account  of  their  privity  and 
connection  with  the  matters  in  dispute;  nor  can  a  peer  (</)  be 
appointed,  because  the  court  could  not  have  sufficient  control 
over  him.  The  parson  appointed  receiver,  and  the  sureties, 
must  enter  into  recognizances  that  he  shall  duly  pass  his  ao> 
counts  annually  before  the  master,  {h)  and  pay  in  bis  balances 
on  the  days  fixed  on  by  the  master  for  that  purpose.  In  default 
thereof  the  receiyer  not  only  loses  his  salary,  but  is  charged  five 
per  cent,  par  annum  on  the  balances  in  his  hands,  (i)  If  an 
order  has  been  obtained  against  a  receiver  who  lias  neglected 
to  pay  in  his  balance,  and  he  still  fails  to  do  so,  cither  the  re- 
cognizances may  be  x)ut  in  suit  or  he  may  bo  committed;  but 
in  the  latter  case  a  previous  order  must  be  had  that  ho  should 
pay  by  a  certain  day,  or  stand  committed,  {j)  When  the 
master  has  certified  to  the  court  that  the  receiyer  has  duly 
pas.Hed  all  his  accounts,  the  recognizances  will  be  vacated;  pre- 
vious to  which  the  sureties  will  not  bo  dijcharged.  (k) 

(a)  3  Atk.  600. 

(b)  3  Bro.  G.  C.  88.    9  Yes.  336.    6  Yes.  283. 

(c)  I  Vos..  Jan.  &5.    2  Dick.  472. 
(J)  3  Yes.  Jun.  137.    2  Meriv.  452. 
(e)  8  Yes.  72. 

(/*)  2Madd.  Rep.  74. 
(g)  2  Yes.  A  Beamos.  206. 
(A)  lieames' Ord.  Cha.  454. 
(0  mi.  4«2.    15  Yes.  27J. 
(J)  U  Yes.  143. 
(&}  2  Yes.  401. 
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79.  All  sums  of  money  ordered  to  be  paid  into  this  court 
most  bo  lodged  in  tho  Bank  of  England,  to  the  credit  of  the 
cause,  with  tlie  privity  and  in  the  name  uf  the  accountant 
general,  who  is  an  ofiScer  created  by  the  12  Geo.  I.  for  that 
purpose.  Any  of  the  parties  to  the  suit  may  apply  by  motion 
or  petition  to  have  such  money  laid  out  and  iavcstid  in  gov- 
ernment securities  for  the  benefit  uf  the  lurties  interested  in 
the  cause.  When  a  sum  of  money  is  paid  into  the  bank  a  cer- 
tificate thereof  is  filed  in  the  report  office  by  the  accountant 
general,  and  an  office  copy  taken  by  the  solicitor.  Thisct^r- 
tificate  U  afterwards  requisite  for  persons  applying  to  receive 
money  out  of  court,  either  by  order  or  dt-cree. 

80.  And  tliis  concludes  our  head  of  Interlocutory  Orders, 
which  it  was  thought  convenient  to  insert  in  this  place,  as  well 
to  lead  the  student  regularly  through  the  order  of  the  proceed- 
ings  as  to  make  him  acquainted  with  tiio  terms  of  art,  which 
being  unknown  might  render  other  paitd  of  this  work  in  which 
thej  occur  cither  unintelligible  or  at  least  difficult  to  be  com- 
prehended. The  examples  given  have  been  selected  with  that 
view,  and  are  put  as  illustration,  merely,  it  being  impossible 
to  enumerate  aU  the  orders  which  are  made  in  the  course  of 
practice,  they  being  as  various  as  the  circumstances  on  which 
they  are  founded. 


Section  n. 

Cf  Pvttvtig  tke  Contplainant  to  his  Election, 

Before,  however,  we  enter  upon  the  regular  course  of 
the  suit,  it  will  be  necessary  to  advert  to  one  more  incidental 
proceeding,  which  is  taken  whenever  a  complainant  thinks 
proper  to  sue  for  one  and  the  same  matter,  both  in  law  and 
equity,  at  the  same  time,  where  both  courts  have  a  concurrent 
jnrisdiction.  In  such  case,  as  this  court  will  not  suffer  a  ue- 
fendant  to  be  harassed  by  two  proceedings  for  the  same 
cause,  ho  will  obtain,  after  his  answer  has  been  duly  filed,  an 
order,  as  of  oonrse,  to  put  the  complainant  to  his  election 
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eitlier  to  proceed  at  law  or  in  equity,  (a)  3ut  the  complain- 
ant is  entitled  to  a  comple  e  answer  before  he  can  be  put  to 
his  election,  because  he  has  at  all  times  a  right  to  a  discovery 
in  this  court,  though  not  to  relief,  if  he  chooses  to  seek  it  else- 
where. For  this  reason  the  common  ordt  r  will  not  be  granted 
until  the  time  for  filing  (xccptions  has  expired;  and  if  there 
bo  exceptions,  not  until  thty  are  answered  or  the  answer  re- 
ported sufficient.  (6)  A  plea  being  an  excuse  for  not  ai  swer- 
ing,  is  of  course  not  an  adequate  ground  for  the  common 
ordwT.  (c) 

82.  After  the  order  to  make  an  election  is  sei*yed  on  the 
complainant's  clerk  in  court,  he  has  eight  days  wherein  to 
make  his  election.  If  he  clocts  to  proceed  at  law,  or  in  default 
of  such  election,  within  the  time  prescribed,  hin  bill  will  stand 
dismissed,  with  costs,  (d)  If  he  ele>cts  to  proceed  in  equi  y, 
by  the  terms  of  the  order  an  injunction  issues  to  stay  his  pro- 
ceedings at  law.  A  party  may  move  to  discharge  the  order 
putting  him  to  his  election,  and  insist  that  it  was  obtained 
upon  a  false  allegation,  that  tie  8uit<  are  for  the  same  matter; 
and  if  the  court  has  any  difficulty  in  determining  whether 
they  are  so  or  not,  then  a  reference  to  the  master  is  directed 
find  all  proceedings  are  stayed  in  both  courts  in  the  mean- 
time, (e)  The  election  U  filed  in  the  report  office,  and  signed 
by  the  complainant's  clerk  in  court. 

(a)  3  Atk.  ^'».    Gilb.  For.  Bom.  Ill 
ih)  3  Midi.  Rep. 24. 

(c)  3  Meriv.  45. 

(d)  3  P.  Wms.  90. 

(«)  3  Vos.  A  BeamoB,  9.    1  Yes.  A  Beames,  98L 
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CHAPTER  IX. 
Of  Joiaing  Issne,  and  of  Dismissing  the  Bill. 


Section  I. 
Of  Rearing  upon  BiU  and  Answer. 

83.  Having  now  followed  the  progress  of  the  suit  through 
all  its  intermediate  and  incidental  bteps,  we  next  come  to  con- 
sider whether  thecauso  in  its  present  stage  be  ripe  for  hearing. 
This  will  depend  upon  whether  there  be  sufficient  matter  corir 
fessed  in  tlie  defendant's  answer,  npon  which  to  gi'ound  a  de- 
cree. If  the  complainant  chooses  to  rest  his  case  upon  the 
admissions  in  the  answer,  and  there  be  sufficient  to  wan*&nt 
the  judgment  of  the  court,  the  cause  may  be  set  down  for 
bearing  upon  bill  and  answer  only;  but  in  this  case  the  answer 
must  be  admitted  to  be  true  in  all  points,  and  no  other  evi- 
dence will  be  allowed,  unless  it  be  matter  of  record  to  which 
the  answer  refers,  and  which  is  proveable  by  the  record. 
Therefore,  in  many  instances  where  the  answer  confesses,  and 
avoids  by  new  matter,  it  will  be  prudent  for  the  complainant 
to  reply,  even  though  he  require  no  witnesses  on  his  part,  in 
order  to  pat  the  defendant  upon  proof  of  his  answer.  A  de- 
fendant to  a  bill  brought  by  an  infant  must  always  prove  his 
answer,  even  though  the  infant  do  not  reply,  because  the  in- 
terest of  an  infant  is  under  the  peculiar  protection  of  the 
court,  and  he  is  not  bound  by  an  admission,  [a J 

84.  If  the  complainant  go  to  hearing  on  Ull  and  answer, 
and  the  court  shall  not  see  cause  to  maJve  a  decree  thereupon, 
for  want  of  sufficient  matter  confeBS<  d  by  the  answer,  the  bill 
will  be  dismissed  with  costs;  or  the  complainant  may  be  ad- 

[a]   2Atk.  377,  bat  see  3  Wms.  273,  note  [a];  and  vide  3  Yes.  A 
20. 
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mitted  to  reply  on  paying  down  five  pounds  (or  sach  other 
C08ts  as  the  court  Hlia^l  think  fit  for  the  day),  within  four 
days  after  such  hearing,  which  if  he  fails  to  do,  the  di»- 
mitislon  ma^t  stand,  and  being  signed  and  enrolled,  may  be 
pleaded  in  bar  to  a  now  bill  for  tLe  same  matter,  [a]  **  The 
complainant  is  therefore  to  be  well  advised  that  the  court  be 
nut  put  to  an  unnecessaiy  trouble,  and  himself  to  a  certain 
charge,  in  bringing  his  cause  to  hearing,  which  will  not  bearia 
decree."  [hi 


Section  n. 
Of  the  Ilepli4!ation  and  Bejoinder, 

85.  Our  next  inquiry,  therefore,  will  be,  what  axe  the 
steps  necessary  to  be  taken  in  order  to  put  the  cause  in  such  a 
situation  as  that  a  full  decree  may  be  pronounced.  If  the 
deficiency  lies  in  the  complainant's  bill,  the  course  is,  as  we 
have  already  seen,  to  obtain  an  order  to  amend  it.  If,  on  the 
other  hand,  the  complainant  can  prove  the  facts  stated  in  his 
bill,  though  not  admitted  or  even  denied  by  the  defendant;  or 
if  he  has  reason  to  doubt  the  truth  of  the  defendant's  siate- 
ment  in  his  answer,  he  proceeds  to  take  iisue,  which  is  done 
by  the  pleading  called  a  replication,  to  which  the  defendant 
"pro  forma  "  rejoins;  and  thus  both  parties  are  put  upon  the 
proof  of  their  respective  allegations,  so  far  as  they  are  not  ad- 
mitted on  the  other  side. 

86.  The  replicatioa  is  now.  nothing  more  than  a  general 
reply  to  the  defendant's  answer,  averring  the  bill  to  be  true, 
certain  and  sufficient,  and  that  the  answer  is  direptly  the  re- 
verse, all  which  the  complainant  is  ready  to  prove,  as  the 
court  shall  award;  upon  which  the  defendant  rejoins,  averring 
the  like  on  his  side,  which  is  joining  issue  Dpon  the  facts  in 
dispute.  Formerly  it  was  the  custom*  to  reply  specially  to  the 
defence,  which  produced  in  turn  special  rejoinders,  and  the 

[a]  Hinde,  417. 

[6J  Boomes'  Ord.  Ghft.  180. 
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whole  train  of  Bpecial  pleading,  with  all  its  niceties  with  re- 
gard to  dexwrtures,  etc.,  as  at  common  ]aw;  bat  since  tLe 
practice  of  permitting  the  complainant  to  amend  hin  bill, 
and  requiring  a  further  answer  to  the  amendments,  han  been 
adopted,  special  replicationd  have  fallen  into  disuse,  which 
has  materially  shortened  and  simplified  the  pleadings  in  tliis 
ooort.  The  replication  and  rejoinder  are  at  present,  tbere- 
fbre,  little  more  than  common  forms,  the  former  tendering 
and  the  latttr  Joining  issue,  by  means  of  which  the  pleadings 
aro  closed  preparatory  to  the  pai'ties  examining  their  wit- 
nesses. And,  indeed,  the  rejoinder  is  never  actually  filed, 
the  defendant  either  appearing  *'  gratis  "  to  rejoin,  or  his  clerk 
in  court  being  served  with  a  su&pcrna  returnable  immediate 
for  that  purpuBo,  which  is  equivalent  to  a  notice  of  the  com- 
plainant's intention  to  dispute  the  facts.  The  replication, 
however,  being  the  ground-work  of  such  subpcsnUt  must  be 
regularly  filed  before  the  return,  [a] 

87.  If  the  facts  of  a  plea  are  intended  to  be  disputed,  tlie 
Bame  formal  replication  is  to  be  used;  and  where  there  is  a 
plea,  and  an  answer  in  support  of  it,  the  complainant  must 
reply  to  both,  [b]  that  the  defendant  may  have  the  benefit  of 
proving  his  answer  in  support  of  his  plea,  the  validity  of 
which,  in  law,  is  admitted  by  replying  to  it.  The  replication 
being,  as  we  have  observed,  mere  matter  of  form,  need  not  be 
signed  by  counsel. 

88.  It  is  to  this  point  that  a  person  who  files  an  inter* 
pleatling  bill  is  obliged  to  carry  the  suit,  leaving  the  several 
claimants  (who  are  made  defendants)  to  adjust  their  demands 
by  making  proof  of  their  rights,  [c]  The  replication  is  in 
the  usual  manner  of  other  pleadings,  engrossed  on  parchment 
and  filed  with  the  six-clerk. 

[a]  Beames*  Ord.  Chftn.  109. 183. 

[6]   2  Vera.  4&   Hinde.  289. 

[«]  Doncay  v.  Angrove,  in  Oluu  19th  July,  1791.   2  Yes.  ABeamai, 

mi 
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SscnoK  m. 
Of  Dismissing  the  BiU  for  ioant  of  Pi'osecution, 

89.  The  replication  must  be  filed  within  three  terms  after 
the  answer,  exdusiye  of  the  term  in  which  the  answer  was 
filed,  otherwise  the  bill  is  liable  to  be  dismissed  for  want  of 
prosecntion,  unless  some  step  in  the  cause  has  been  token  in 
the  meantime,  as  an  order  to  amend  the  bill,  or  lo  refer  the 
answer,  and  the  like,  [a]  And  in  general,  when  a  complain- 
ant suffers  three  terms  to  elapse,  at  any  stage  of  the  proceed- 
ings, without  moving  forward  in  the  cause,  where  it  rests 
solely  with  him  to  do  it,  his  bill  may  be  dismissed  for  want  of 
prosecution,  which  is  in  the  nature  of  a  nonsuit  at  law.  But 
it  is  otherwise  if  the  defendant  himself  proceed;  as  after  a 
demurrer,  or  a  plea  filed,  [b]  though  not  set  down  to  be 
argued,  he  cannot  move  to  dismiss  the  bill,  because  the  plea 
or  demurrer  may  be  set  down  for  argument  on  the  defendant's 
petition  as  well  as  the  complainant's.  Bo,  also,  after  publica- 
tion is  passed,  the  cause  may  be  set  down  for  hearing  **  ad 
requisitionem  defendentu%"  and  will  not  therefore  be  dis- 
missed for  want  of  prosecution.  Where  the  bill  is  for  dis- 
covery merely,  and  consequently  there  is  no  proceeding 
beyond  the  answer,  the  course  is  to  pray  for  an  order  that  the 
complainant  shall  pay  the  defendant  the  costs  of  the  suit,  to 
be  taxed,  [c] 

90.  There  is  an  important  difference,  however,  between 
the  application  to  dismiss  a  bill  made  heforct  and  that  which 
is  made  after  the  replication  filed.  The  former  is  a  motion, 
of  course,  [d  ]  and  the  order  is  obtained  upon  merely  pro- 
ducing the  six-clerk*B  certificate.  However,  under  special 
circumstances,  supported  by  af&davit,  the  court  will  discharge 
the  order  and  permit  the  complainant  to  amend  his  bill  upon 

[a]  Beames'  Ord  Chan.  11,  and  vide  S  Yes.  A  Beames,  171,  where  the 
alteTation  in  the  pTactioe  is  noted;  and  2  Madd.  Chan.  Pna  n< 
note  (0. 

[6]   2  Yes.  Jan.  387.   Barnard.  287. 

[e]    1  Atk.  286. 

[d]    16Ye8.29L 
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payment  of  costs;  [a]  and  in  sach  case  he  must  take  care  to 
amend  within  a  reasonable  time,  or  the  order  will  be  con- 
sidered as  a  nullity,  [b]  The  latter,  namely,  the  order  to  diti- 
miss  subsequent  to  the  filing  of  the  replication,  is  only  ob- 
tained upon  special  motion;  and  here,  if  the  complainant 
undertakes  to  "speed  his  cause,"  he  is  given  another  term 
only,  and  not  the  vacation  foUcyunng;  [c\  but  if  he  Htill 
neglects  to  follow  up  his  suit,  the  defendant  may,  upon 
special  motion,  on  the  production  of  the  former  order,  to- 
gether with  the  8iz-clerk*s  certificate,  obtain  a  peremptoi-y 
order  for  the  dismission  of  the  bill,  with  costs,  unless  the  com- 
plainant appears  and  undertakes  to  give  rules  to  produce  wit- 
nesses, and  to  pass  publication  in  the  couTbO  of  the  ensuing 
term,  and  to  set  down  the  cause  for  hearing  in  the  term  after; 
80  anxious  is  this  court  not  to  send  any  suitor  away  witLo.;t 
redress,  even  where  his  own  negligence  is  the  cause.  But  if 
the  above  condition  is  not  complied  with,  the  cause  stands 
dismissed  out  of  court  without  further  motion.  A  complain- 
ant (though  only  a  co-plaintiff)  \d  \  may  move  to  dismiss  the 
bill,  so  far  as  he  is  concerned,  at  any  period  of  the  suit,  upon 
payment  of  costs,  [e] 

[a]   16  Yes.  204.   SYes.  ABeameSfL   2Atk.e04. 

[6]    1  Yes.  A  Beames.  023. 

[c]    FM0  2Madd.  Chaii.PnM.S87,not«(6). 

id]    13  YeA.  167. 

[«]   10ha.Ga.40.   3Atk.fie8b 


Eq.  Pl.-— & 
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CHAPTER  X. 

Of  the  Examination  of  WitnesMi. 

91.  The  subpcBna  to  rejoin,  or  rejoining  gratis,  pnts  the 
canse  completely  at  issna  between  the  parties;  and  to  prove 
the  facia  alleged  by  the  pleadings  on  each  sLle.  is  the  next  con- 
cern. This  is  done  by  examination  of  witnesses,  and  taking 
their  depositions  in  writing,  according  to  the  manner  of  the 
cirillaw;  and  which  depositions  are  kept  secret  nntil  the  time 
for  examining  witnesses  has  expired;  at  which  period  either 
party  may  give  a  rule  to  have  the  examination  dLiclosed,  which 
is  called  ^'passirtg  publication,**  Onr  present  inquiry,  there- 
fore, will  be  with  regard  to  the  examination  of  the  witneisea, 
and  the  manner  of  taking  their  depositions. 


Seotiom  I. 

Of  Vie  ExamirMtUm  by  the  JExaminer, 

92.  Tae  examination  takes  places  in  either  of  two  ways,  fm: 
at  the  examiner's  ofiSce,  if  the  witnesses  reside  within  the  cir* 
cnit  of  twenty  miles  from  town;  or  before  commissionen 
specially  appointed,  for  such  as  livu  beyond  that  distance. 
Anciently  all  examinations  were  taken  by  the  master  of  tho 
rolls  in  person,  upon  the  allegations  of  the  bill,  and  the 
answers  of  the  witnesses  were  set  down  in  writing;  but  after- 
wards, as  the  business  of  the  court  increased,  and  the  chan- 
cellor began  to  depute  the  master  of  the  rolls  to  hear  some  of 
the  minor  causes,  the  business  of  examination  fell  into  the 
hands  of  two  of  the  sworn  clerks  of  the  master  of  the  rolls, 
fhenoo  called  examiners.  It  was  thought,  however,  too  much 
to  entrust  them  with  the  discretion  as  to  what  questions  were 
proper  to  be  put;  and  from  that  time  forward  the  custom  arose 
of  framing  and  filing  interrogatories  in  writing,  on  behalf  of 
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either  party,  which,  and  which  only,  aro  to  be  proposed  to,  and 
asked  of,  the  witnesses  i:i  t!ie  cause,  [a]  This  being  an  im* 
portant  branch  of  tlie  proceedings,  great  care  and  skill  being 
required  that  the  interrogatorios  be  short  and  pertinent,  and 
not  leading  (as  otherwirte  the  depositions  upon  them  will  be 
suppressed),  at  the  same  time  that  they  bo  adapted  to  sustain 
the  ca.40  of  the  party  ou  whose  behalf  tliey  aro  filed,  they  must 
be  drawn  up  and  bi^ed  by  counsel. 

93.  The  manner  of  examining  the  witnesses  upon  such  in- 
terrogatories has  been  regulated  by  a  variety  of  rules  and 
orders  of  the  court,  issued  from  time  to  time,  the  main  object 
of  which  is  to  provide  that  the  examination  shall  bo  fair  and 
impartial,  and  without  allowing  any  undue  advantage  to  be 
taken  on  either  Kidc.  [h]  When  either  party  chooses  to  ex* 
amine  wituesso:*,  therefore,  in  town,  the  interrogatories,  prop- 
erly engroHscd,  are  first  to  bo  left  with  the  examiner,  at  his 
office,  which  is  the  mode  of  filing  them;  and  the  clerk  in  court 
enters  a  rule  for  the  other  side  to  produce  witnesses.  When  a 
witness  attend>«  to  be  cxaminc<d,  he  is  taken  before  a  master 
and. sworn;  and  the  "Jurata"  with  the  date  of  it,  is  inscribed 
on  the  interrogatories,  and  signed  by  the  master.  The  witness 
is  next  produced  in  jxirson,  previous  to  his  examination,  and 
shown  at  the  seat  of  the  adverse  clerk  in  court,  in  the  six- 
clerk's  office;  and  a  note  in  writing,  of  his  name  and  place  of 
abode,  left  with  the  clerk.  This  U  with  the  viuw,  as  well  to 
give  an  opportunity  to  the  other  side  of  cross-examining  the 
witness,  as  also  to  ascertain  and  ensure  his  ]^H.rsonal  identity. 
Being  thus  uworn  and  produced,  he  returns  back  to  the  ex- 
aminer's office,  and  is  there  examined  privately;  none  being 
present  but  the  witness,  the  examiner,  and  his  clerk.  Each 
interrogatory  is  to  bo  proposed  tOjlim  ** seriatim;"  and  he  is 
not,  on  any  account,  to  be  permitted  to  read  over,  or  hear  read, 
any  other  interrogatory,  uniil  the  one  in  the  course  of  exam- 
ination be  concluded,  and  his  deposition  taken  thereto.  Scan- 
dalous and  impertinent  answers  are  not  to  be  taken  down,  and 

[a]    Tide  Jad.  Author,  of  Master  of  the  Rolls, 
[ft]   Beames'  Ord.  Chan.  188,  et  »eq.  71.  282. 
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finch  answers  wonld  be  snppressed  after  publication.  After 
the  witness  has  been  fully  examined,  the  depositions  are  read 
over  to  him,  which  he  is  then  at  liberty  to  amend  or  alter;  he 
next  signs  them,  when,  and  not  before,  the  examination  is 
complete,  and  good  evidence  to  be  read  at  the  hearing. 

94.  In  like  manner,  all  letters,  notes,  deeds,  copies  of  rec- 
ords, and  such  like,  when  proved  by  the  examination,  may  be 
read  at  the  hearing;  and  such  are  technically  called  exiiibits; 
because,  though  tbey  stand  proved  in  the  depositions,  they 
must  be  exhibited  in  court,  if  the  party  will  have  any  benefit 
of  them  in  evidence.  Sometimes  exJiibits  are  allowed  to  be 
proved  viva  voce  at  the  hearing,  provided  no  cross-examination 
be  necessary;  [a]  but  then  there  must  be  an  order  obtained 
for  that  purpose,  and  the  ex/ii&ito  to  be  proved  must  be  speci- 
fied in  the  order.  [5 J  There  is  an  exception,  however,  with 
regard  to  a  will,  which  cannot  be  thus  proved;  because  the  due 
execution  of  it  may  come  in  question,  which  cannot  be  ex- 
amined to  **ore  tenus"  in  court,  [c] 

95.  If  the  opposite  party  thinks  proper  to  cross-examine 
any  witness  who  is  produced,  he  may  do  so,  having  filed  cross- 
interrogatories,  and  left  a  note  with  the  examiner  for  that 
purpose;  and  then  the  witness  is  to  be  examined  on  the  cross- 
interrogatories,  immediately  on  his  direct  examination  being 
closed;  otherwise  the  party,  whose  witness  he  is,  is  not  bound 
to  produce  him  again. 

■"  96.  Witnesses  in  this  court  are  compelled  to  attend  by  the 
same  process  as  in  the  common  law  courts;  namely,  the  *' sub- 
poena ad  teMificandum; "  and  in  default  of  attendance,  upon 
certificate  of  the  int  rrogatories  being  filed,  and  affidavit  of 
personal  service,  the  court  will  order  the  witness  to  appear  with- 
in four  days  to  be  examined,  or  commit  him  to  the  Fleet,  [d] 

[a]  2  Ves.  470,  480.    1  Atk.  445. 

[b]  In  the  Curs.  Cane.  306.  it  is  said,  that  this  order  mn-t  be  special; 
but  vide  Xewl.  285,  contra.  It  is  also  said,  ttiat  letters  and  notes  cannot  b« 
proved  viva  v^tcn. 

Vc]   3P.  Wm's.  93.    1  Atk.  203. 
Idi    Hinde.32n.    12  Yes.  201. 
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Ko  witness  c&n  eTer  bo  examined  twice  to  the  same  point; 
1>nt  new  interrogatories,  either  for  the  same  or  different  wit- 
•  nesses,  may  be  filed  in  tlie  examiner's  office,  at  any  time  before 
publication  is  passed;  but  if  it  be  the  same  witnesses  who  are 
required  to  be  examined  on  fresh  interrogatories,  an  order 
must  be  obtained  for  tliat  purx>ose.  Sometimes,  though  rarely, 
A  witness  U  permitted  to  be  re-examined  on  the  same  inter- 
rogatories, to  give  him  an  opportunity  to  answer  more  fully 
and  precisely  to  bome  point;  but  in  such  case,  he  is  strictly 
confined  to  the  particular  point,  and  must  not  be  examined  at 
large.  [a\ 

97.  A  defendant  also  may,  in  some  instances,  be  examined 
as  a  witness;  that  is,  provided  it  be  only  to  points  in  which  he 
is  not  concerned  in  interest;  [b\  consequently,  if  he  be  ex- 
amined at  tlie  instance  of  the  complainant,  the  complainant 
cannot  have  a  decree  against  him  on  such  matters  as  he  has 
been  examined  to.  [c\  Liberty  to  examine  a  defendant  must 
be  obtained  by  order,  wnich  is  of  course,  and  which  always 
contains  a  clause,  saving  just  exceptions  to  the  other  side. 
Nor  is  it  the  complainant  alone  who  has  the  power  to  examine 
a  defendant  as  a  witness;  but  a  co-defendant  may  do  so  like- 
wise, under  thq  same  restrictions;  otherwise,  if  the  being  a 
party  were  to  exclude  the  testimony,  any  man  might  deprive 
another  of  his  defence,  by  making  his  most  material  witness  a 
co-defendant.  [d\  It  U  different,  however,  in  the  case  of  com- 
plainants, one  of  whom  cannot  examine  another,  both  because 
they  stand  voluntarily  in  that  capacity;  and  because  they  are 
all  so  far  interested,  at  least,  as  to  be  liable  for  the  costs,  if 
the  suit  miscarry.  Yet  a  defendant  may  examine  a  complain- 
ant, if  ho  consent  to  haye  interrogatories  put  to  him.  [0] 

98.  If  interrogatories  be  improperly  exhibited  to  a  wit- 
ness he  must  demur,  [/]  and  such  demurrers  are  set  down, 

[a]  13  Yes.  280. 

[b]  2Ves.  AB6ame8,401. 

[e]   2  Dow.  Rep.  153.    lCox,S44.    Ambl.  fiSS. 

[d]  4P.  Wm8.996.    3P.Wm8.aB8.    16Tes.Sll 

(e]  15  Yes.  173. 

(/]   2Atk.fi93.   1  Madd.  Bep.  a6& 


90  SXAMIKATION  BT  COIOXIBSIONEBS. 

like  other  demurrers,  for  argnment .  but  are  held  to  yery  strict 
rules,  [a]  A  witness,  however,  cannot  demur  to  being  ex- 
amined because  the  question  is  not  pertinent  to  the  matter  in  * 
issue.  [&]  He  may  object,  also,  to  any  question  which  can 
have  a  tendency  to  criminate  him  or  render  him  liable  to  any 
penalty,  [c]  And  the  mode  of  proceeding  in  such  latter  case 
is  to  state  in  the  depositions  that  to  such  an  interi'ogatory  the 
witness  refuses  to  answer,  and  the  reason  of  his  objection. 

99.  If  a  witness,  residing  within  twenty  miles  of  town,  be 
in  prison,  or  incapable,  from  sickness,  of  attending,  one  of 
the  examiners  and  the  sitting  master  will  go  to  him  to  swear 
him  and  take  his  depositions;  previous  notice  being  given  of 
the  time  and  place  to  the  other  side,  to  give  them  the  oppor* 
tunity  of  cross-examining. 


Section  II. 

OfiheEiiaminaiion  by  Commissioners  in  tlie  Country, 

100.  In  a  country  cause,  that  is,  where  the  witnesses  reside 
about  twenty  miles  from  town,  the  examination  of  witnesses  is 
by  co7nmissionf  issued  under  an  order  of  course  obtained  for 
that  purpose,  and  which  in  general  constitutes  part  of  the  order 
for  a  subpoena  to  rejoin.  The  application  in  that  caso  is  for 
*' A  subpoena  to  rejoin,  returnable  immediately;  and  that  serv- 
ice on  the  defendant's  clerk  in  court  may  be  deemed  good 
service,  and  that  the  complainant  may  be  at  liberty  to  take  out 
a  commission  for  the  examination  of  witneuses,  returnable 
without  delay,  with  liberty  to  execute  the  same  in  term  time, 
with  tlio  usual  directions."  Those  directions  are,  **  that  the  de- 
fendant's clerk  in  court  may,  in  four  days  after  notice  thereof, 
join  iu  commission  and  strike  commissioner's  name  with  the 
complainant's  clerk  in  court;  or  in  default  thereof,  that  the 
complainant  may  be  at  liberty  to  take  out  a  commission,  di- 
rected to  his  own  commissioners."  [d] 

[a]  Mos.  195.    2Atk.524.   2  0]ian.  Ca.  206. 

[b]  lYem.l6S. 
[e]  16Ve8.239. 
Id}  Hinde.  294. 
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lOX.  The  oommission  for  examinuig  witnesRes  is,  in  many 
Tespeets,  similar  to  that  for  taking  the  answer  of  a  defendant, 
already  described.  The  manner  of  joining  in  commission  and 
striking  commis^oners'  names,  is  as  follows :  The  clerk  in 
court  of  each  of  the  respectiye  parties  who  join  in  commis- 
sion writes  the  names  of  foor  persons,  as  instructed  by  Lis 
elient,  in  a  book  kept  for  that  pnrpose ;  and  tben,  each  siJo 
being  prepared  and  notice  given,  the  commistiion  bock  is  pro- 
duced, and  two  names  oat  of  each  four  are  alternately  strnck 
oat  by  the  opposite  parties,  the  remainder  being  the  pei'sons 
to  whom  the  commission  is  directed.  The  commissioners 
ought  necessarily  to  be  indifferent  persons,  and  if  it  be  dis- 
covered that  any  other  has  been  appointed,  the  court,  on  mo- 
tion, or  the  master  of  the  rolls,  upon  petition,  will  order  the 
party  to  name  commissionera  "de  nooo;"  otherwiie  the  com* 
mission  to  issne  '*  ex  parte."  [a] 

102.  The  complainant,  unless  by  his  own  default,  has 
always  the  carriage  of  the  commission;  and  consequently  his 
clerk  in  court  makes  it  out,  and,  when  sealed,  sends  it  to  his 
client  to  be  executed.  Sometimes  a  duplicate  of  the  commis- 
sion IS  made  out  for  the  defendant,  if  he  suepects  that  the 
complainant  has  any  object  in  delay.  Also,  if  the  defendant's 
witnesses  reside  in  a  different  part  of  the  country,  he  may  have 
a  commission  of  his  own;  but  in  such  case  the  opposite  party 
may  join  in  commission  and  examine,  or  cross-examine,  what 
witnesses  he  thinks  proper.  He  who  has  the  carriage  of  the 
commission  must  give  fourteen  days'  notice,  [b]  under  his 
commissioner's  hands,  of  the  time  and  place  where  the  com- 
mission will  be  executed,  to  all  the  parties  who  join  in  such 
commission.  If  it  be  not  a  joint  commission,  no  notice  is 
requisite. 

103.  The  commissioners  having  met  according  to  notice, 
inroceed  to  open  the  commission.  The  commission  being  the 
authority  under  which  they  act,  must  be  first  produced  and 

[a]  Hfaide.  KM.  »5. 

[b]  This  fonrtaan  dajt*  notice  was  the  Ancient  notice  of  atrial  In  a 
at  law,  and  from  thenee  taken.    FIdf  Gilb.  For.  Rom.  128b 
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read,  commanding  them,  any  two  or  more  of  them,  to  examme 
on  interrogatories,  all  witnesses  to  be  exhibited  before  them 
on  both  sides.  To  this  commission  a  label  is  annexed,  con- 
taining the  names  cf  the  persons  to  whom  it  is  directed,  with 
the  time  of  its  return,  and  also  the  form  of  oath  to  be  admin- 
istered to  the  commissioners  and  theii*  clerks,  who  must  not 
be  the  clerks  or  agents  of  cither  party.  The  oath  prescribed 
(by  which  the  commissioners  and  thea*  clerks  are  sworn  to 
keep  the  deposi lions  secret)  being  administered,  the  interrog- 
atories for  each  party  re^pcjotivLly  examining  witnesses,  are 
produced,  and  at  tho  foot  of  each  schedule  of  them  the  com- 
missioners present  subscribe  their  names.  Formerly,  tho  in- 
terrogatories were  aiint.xcdto  tho  commission,  and  so  they  are 
now  supposed  to  be;  for  which  reason  no  new  interrogatoriefl 
can  be  put,  either  to  the  same  or  fresh  witnesses,  under  a  com* 
mission,  without  the  special  leave  of  the  court.  It  is  other* 
wise,  however,  as  wo  have  seen,  when  the  depositions  are  taken 
by  the  examinor;  because  examinations  by  him  are  as  if  by 
the  court  itself,  whoso  immediate  officer  he  is.  The  form  of 
examination  and  cross-examination  by  the  commissioners,  is 
the  same  as  that  before  the  examiner.  The  acting  commis- 
sioners  sign  their  names  to  each  skin  of  parchment  upon  which 
the  depositions  are  engrossed,  and  each  witness  signs  his  owa 
depositions.  All  exhibits  are  likewise  indorsed  by  the  com- 
missioners present,  without  which  they  could  not  be  used  at 
the  hearing.  The  commissioners  may  adjourn  both  in  time 
and  place,  but  if  at  any  time  they  depart  without  adjourn- 
ment, it  is  construed  to  be  a  refusal  to  act  longer,  and  the  com- 
mission is  lost,  unless  the  parties  will  consent  to  take  noTT 
notice.  If  a  new  commission  be  required,  through  the  neg- 
lect or  default  of  the  complainant  or  his  commissioners,  the 
defendant  will  have  the  carriage  of  it. 

104.    The  examination  being  concluded,  the  depositions, 

its  engrossed,  together  with  the  interrogatories,  are  annexed 

to  tho  commission,  and  tho  whole  carefully  folded  and  sealed 

np,  with  an  indorsement  by  the  commissioners,  specifying 

the  execution.    In  such  state  the  commission  is  to  be  delivered 
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to  the  clerk  in  conrt  who  had  the  custody  of  it,  either  by  a 
special  messenger,  to  whom  the  commissioners  persoually 
entrust  it  and  who  must  make  oath  before  a  master  that  it  lias 
Hot  been  opened  or  altered  since  he  received  it,  or  by  one  of 
file  commissioners  in  person.  It  then  I'emains  in  the  six- 
clerk's  office,  unopened,  until  publication  is  passed,  in  like 
manner  as  depositions  taken  by  the  examiner  are  to  be  safely 
and  privately  kept  by  him  till  publication;  and  if  they  be  not 
in  boih  cases  thus  kept  and  entered  as  of  record  by  the  proper 
officer,  they  are  void  and  not  to  bo  made  use  of  either  in  this 
court  or  at  law.  [a]  The  paper  drafts  of  the  depositions 
(which,  for  that  x^urpose,  are  also  signed  by  the  witnesses 
respectively)  are  in  like  manner  kept  by  the  commissioners, 
lest  by  any  mischance  the  commission  roll  should  be  lost. 

105.  The  commission  is  usually  made  returnable  "tDitJwttt 
delay"  which  return,  if  the  commission  be  made  out  in  term 
time,  holds  to  the  first  return  of  the  ensuing  term;  if  made 
out  in  the  vacation,  to  the  last  return  of  the  subsequent 
term.  It  may,  however,  be  made  returnable  on  any  general 
return  day.  [b] 

SEonoN  m. 

Of  OommiBsiona  to  Examine  WUnessee  Abroad, 

^  106.  The  residence  of  witnesses  beyond  sea,  or  out  of 
tbe  jurisdiction  of  the  court,  whose  testimony  will  be  material 
to  some  of  the  xxurties  in  the  suit,  frequently  occasions  an 
application  for  a  commission  to  examine  witnesses  abroad, 
and  if  foreigners,  in  their  own  language,  and  sworn  according 
to  the  custom  of  their  country,  in  tho  most  solemn  man- 
ner.  [c]  The  application  for  this  species  of  commi^ision  mi  st 
be  supported  by  an  affidavit,  naming  tho  place  of  reKidcnco  of 
^ose  witnesses,  and  stating  that  the  party  cannot  sufely  pro- 
ceed to  a  hearing  without  their  testimony.  [d\    The  proceed- 

[a]  Beames*  Ord.  Clu.  221. 

[6]  Hinde,  302. 

[e]    lAtk.21. 

idl   2Bro.  aaZTl. 


tA  EXAMINATION  OF  WHNSSSES  DE  BKNE  E8SB. 

ings  nnder  such  commission  are  in  all  respects  similar  to 
those  of  an  ordinary  commission,  with  this  exception,  that  it 
U  nsual  to  name  more  than  four  commissioners,  to  prevent 
disappointment;  and  that,  "ex  necessitate  rei"  in  case  of  a 
joint  commission,  notice  of  executing  it  to  two  of  the  opposite 
party'8  commissioners,  or  to  an  agent  appointed  for  that  pm> 
pose,  must  be  substituted  foi^  notice  on  the  party  at  home. 
The  return,  which  is  in  this  case  also  generaUj  **  without 
delay,"  bhould  be  regulated  by  the  distance  and  a  reasonable 
time  allowed.  If  the  depositions  in  such  case  are  taken  in  a 
foreign  language,  they  are  to  be  translated  by  a  sworn  inter- 
prets, [a] 

It  is  common  to  file  a  bill  for  the  express  purpose  of  having 
a  commission  to  examine  witnesses  abroad  who  are  necessary 
to  the  defence  or  support,  of  a  tiial  at  law,  which  is  a  species 
of  bill  of  discovery;  and  in  case  of  being  filed  by  the  defend^ 
ant  at  law,  ought  likewise  to  contain  a  prayer  for  an  injuno* 
tion  to  stay  proceedings  at  law.  The  order  for  a  commission 
to  examine  witnesses  abroad  may  be  obtained  before  an* 
swer.  [h] 


Section  IV. 

Cf  the  Fxamination  of  Witnesses  de  teM  esse, 

107.  We  have  seen  that  the  regular  stage  for  the  examina* 
tion  of  witnesses  is,  after  the  subpcBTui  to  rejoin;  but  in  urgent 
cases,  as  where  cither  party  has  a  material  witness  who  is 
dangerously  ill,  [c]  or  so  old  as  to  be  in  danger  of  dying  be- 
fore his  regular  examination  can  take  place;  [d]  or  if  the 
witness  is  going  abroad,  or  is  the  only  witness  who  can  prove 
the  case;  [e]  and  in  general,  wherever  a  defect  of  justice 
might  probably  ensue  from  delay,  the  court  will  grant  an 

[a]  2  0ox,288. 

[b]  Oooper,  222. 
[o]   8  Yes.  31. 

Id]   Ambl.6S.    13Vob.261. 
[e]   8P.Wm6.77. 
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order,  gronndod  on  an  affidavit  sfcating  sncli  facts,  to  examine 
the  witness  before  issne  joined;  bat  conditionaHy,  that  is, 
thai  the  depositions  so  taken  may  be  used  only  in  case  the 
wiineas  cannot  afterwards  be  examined  at  the  regalar  time. 
This  is  called  an  examination  "  de  bene  esse"  The  complain- 
ant may  hare  this  order  at  any  time  after  the  service  of  suh- 
pcena  to  appear  and  answer;  the  defendant,  not  until  he  has 
answered,  [a]  Notice  of  the  motion  mnst  be  given  in  all 
cases,  except  where  the  witness  is  dangerously  ill,  or  of  the 
ftg3  0f  seventy,  [b]  Bat  notice  of  the  examination,  or  ex- 
ecuting the  commission,  is  indispensable,  that  the  opix)8ite 
party  may  avail  themselves  of  the  opportunity  of  cross- 
examining,  [c]  In  this  instance,  also,  a  bill  is  frequently 
filed  for  the  purpose  when  the  testimony  is  required  in  a  suit 
at  law. 

Tlie  order  to  examine  witnesses  **de  bene  esse,"  gives  liberty 
to  examine  such  and  such  witnesses  fwminatimy  and  contains 
a  clause  saving  just  exceptions.  This  order  U  to  be  construed 
strictly,  and  authorizes  ihe  examination  only  of  the  persons 
named  therein.  All  the  formalities  requisite  in  the  examina- 
tion of  witnesses  in  chief  must  be  complied  with  in  the  exam- 
ination **de  bene  esse"  whether  at  the  examiner's  office  or  b^ 
commission  in  the  country.  Depositions  taken  "de  bene  esse** 
cannot  be  published  without  an  order  made  on  producing  and 
proving  the  register  of  the  witness's  death,  or  an  affidavit  that 
he  IS  beyond  sea  and  has  not  been  heard  of  for  a  considerable 
tune,  for  such  depositions  are  only  to  be  used  provided  the 
witness  cannot  be  examined  in  chief. 


Section  V. 

Cf  JEbKimtnoftons  in  Perpetuam  Sei  Memoriam. 

100.    Precisely  of  the  same  nature  is  the  bill  to  **  perpet- 
uate the  testimony  of  witnesses,"  under  the  like  circanuitance8» 

[a]   1  Dick.  82.   2Fdwl.  130. 

[ft]  8  Tat.  31. 

Ul  4Bro.aO.640 
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to  a  disputable  fact,  although  no  suit  is  depending,  either  at 
law  or  equity;  for  it  may  be,  a  man's  antagonist  only  waits  for 
the  death  of  some  of  them  to  begin  his  suit.  With  this  differ- 
ence, that  here  the  parties  go  regularly  through  the  proceed- 
ings, up  to  publication.  The  depositions  even  in  this  case, 
however,  are  not  ordinarily  to  be  published  while  the  wit- 
nesses live,  unless  by  consent  of  parties,  or  upon  oath  that  the 
complainant  has  some  trial  atkiw,  wherein  he  shall  need  them; 
and  then,  if  the  witnesses  are  unable  to  travel,  or  abroad,  or 
otherwise  incapable  of  giving  their  testimony  vloa  vooct  "  the 
exemplifications"  [a J  may  be  given  in  evidence  in  any  other 
court,  by  order  of  this  court. 

This  speciesof  examination,  which  is  termed  "  inperpetuam 
rei  memoriam"  is  most  frequent  when  lands  are  devised  by 
will  away  from  an  heir  at  law.  The  devisee  in  order  to  perpet- 
uate the  testimony  of  the  witnesses  to  such  will,  exhibits  a  bill 
in  chancery  against  the  heir;  and  sets  forth  the  will  "vfr- 
batim"  suggesting  that  the  heir  is  inclined  to  dispute  its  valid- 
ity; and  then  the  defendant  having  answered,  they  proceed  to 
issue  as  in  other  cases,  and  examine  witnesses  to  the  will,  and 
pass  publication.  After  which  the  cause  is  at  an  end,  without 
proceeding  to  any  decree;  no  relief  being  prayed  by  the  bilL 
This  is  what  is  usually  meant  by  proving  a  will  in  chancery. 


SlEOTZON  YI. 

Cf  Objections  to  the  Credit  or  Competency  of  Gie  WUnesses, 

109.  Witnesses  in  this  court  may,  as  at  law,  be  objected  to 
on  the  ground  of  competency  or  credit.  The  manner  of  im- 
pugning the  credit  of  a  witness  is  by  '*  exhibiting  artuHjes"  as 
they  are  called,  specifying  the  objections,  which  articles  are 
annexed  to  the  depositions,  and  filed  with  them  in  the  respect- 

(a]  An  Bxemplifioation  is  the  oopF  or  exomjUe  ol  a  matter  recorded  * 
or  enrolled— (US  decrees,  letters  patent,  depositions,  etc,  and  is  made  ont 
or  copied  from  the  enrollment  thereof,  and  sealed  with  the  great  aeaL 
0az«*0ftn.S7& 
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iro  office^!.  The  prox>er  time  for  taking  advantage  of  an  ob- 
jection as  to  competencjy  ia  when  the  Tntness  is  produced  to  be 
examined,  when  a  cross-interrogatory  may  be  framed  and  put 
to  him  on  that  pjint;  and  if  the  witness  nntmly  denies  the 
fact  which  creates  his  incompetency  other  witnesses  may  be 
examined  to  that  point,  in  order  to  discredit  him.  [a]  If, 
howeyer,  the  party  is  not  acquainted  with  the  ground  of  ob- 
jection in  sufficient  time,  the  court  will  allow  an  examination 
to  competency  oven  after  x^nblication;  but  the  way  to  apply  for 
this  is  not  by  exhibiting  articles,  but  by  motion  for  leave  to 
examine  to  this  matter,  upon  a  foundation  of  ignorance  at  the 
time  of  the  examination,  [b]  And  if  the  party  has  omitted  to 
cross-examine  a  witness  as  to  his  interest  in  the  suit  he  may, 
before  publication,  move,  on  affidavit,  for  leave  to  re-examino 
the  witness  as  to  the  fact  of  interest,  [c] 

With  regard  to  credit,  articles  may  be  exhibited  either  be- 
fore or  after  publication,  [d]  and  on  certificate  of  their  being 
filed,  an  order  will  be  granted  that  the  party  be  at  liberty  to 
examine  witnesses  on  general  interrogatories,  as  to  the  credit 
of  the  person  whose  testimony  is  sought  to  be  impeached,  and 
as  to  such  particular  facts  only  as  are  not  material  to  what  is 
in  issue  in  the  cause,  [e]  If  a  commission  be  required  for  this 
purpose,  it  will  be  directed  to  the  former  commissioners.  [/] 
The  other  party  is  to  suiiport  tho  credit  and  reputation  of  his 
witnesses,  and  may  examine  accordingly  "toties  qtwties;** 
their  depositions  must  be  published  as  in  other  cases,  and  the 
point  is  decided,  with  all  other  questions  of  evidence,  at  the 
hearing.  A  person  is  not  allowed  to  discredit  his  own  wit- 
ness, [g]  After  a  cause  has  been  set  down  is  too  late  to  ex- 
amine to  credit,  [h] 

[a]  8Atk.M3.   BYeLnA. 

[fr]  SAtk  643. 

[e]  2  MiMld.  Bep.  122. 

[d]  19Ya«.127. 

[«}  8  Yes.  324.    9yM.149. 

[/]  9Yee.l4&    1 T at.  A  Baomss,  IBS. 

igl  8  Yes.  327. 

ih]  8Atk.«22. 
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CHAPTER  XI. 
Of  Publieation  and  its  Inddenti. 


Section  I. 

Of  Uulei  to  pass  Pu'ilicatUm,  and  of  enlarging  Publicaiion, 

110.  The  next  object  of  oar  inquiry  is  publication  and  its 
incidents.  We  have  already  seen  that  after  the  return  of  the 
siibpcena  to  rejoin,  the  complainant  gives  the  opposite  parties 
a  rule  to  produce  witnesses,  unless  he  requires  a  commission; 
in  which  case  it  id  made  part  of  the  order  for  the  subpcenat 
that  the  defendants  should  join  and  strike  commissioners' 
names  in  four  days  after  notice,  [a]  If  the  defend  nt  does 
not  join  in  commission,  or  does  not  examine  any  witnesses 
under  it,  still  the  complainimt  must,  on  the  return  of  the 
commission  ex  partem  give  him  a  rule  to  produce  his  witnesses, 
at  the  expiration  of  which  (which  is  always  in  a  week)  he 
gives  another  rule  for  a  day  to  show  cause  why  publication 
should  not  pass.  Upon  the  return  of  a  joint  commission, 
where  both  parties  have  examined  witnesses  in  chief,  this  lat- 
ter rule  U  alone  requisite;  and  either  party,  who  has  examined* 
may  give  rules  to  the  other,  [h]  But  as  the  complainant  is 
the  person  principally  interested  in  the  proof,  iu  order  to  es- 
tablish his  claim,  it  is  his  right  first  to  ^ive  rules  for  publica- 
tion, as  well  as  to  have  the  carriage  of  the  commission;  and 

[a]    vide  ante,  p.  91. 

[h]  A  nda  sigaifles  a  partioalar  order  of  ooutm,  founded  npoB  8om« 
general  order  or  thj  common  oonrseof  the  oonrt,  tonohing  the  ordinary 
proceedings  in  a  canse.  and  which  is  entered  and  issued  without  either 
petition  or  motion.  All  rnles  are  to  be  entered  in  the  common  book 
called  the  Honse  Book;  and  on  entering  thereof  notice  shall  be  from 
time  to  time  given  to  the  nnder-clerk  on  the  other  side,  that  is  towards 
the  cause,  that  so  the  client  may  not  be  surprisud.  And  note,  rnles  an 
to  be  entered  In  term  only.   Ours.  Can.  33S> 
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ih6  defendant  cannot  give  a  role  to  pass  publioaiion,  nnless 
the  oomplaiaant  has  been  in  default  one  term  after  the  cause 
is  at  issne.  [a]  If ,  on  the  day  appointed,  no  good  cause  be 
ahown  to  the  contrary,  publication  passes,  and  the  sworn  clerk 
or  examiner  in  whose  custody  the  depositions  remain,  is  at 
liberty  to  giye  office  copies  of  them  to  any  of  the  parties  ap- 
plying. A  copy  of  the  rule  to  pass  publication,  should  be 
served  on  the  examiner,  or  his  deputy,  to  authorize  him  to 
publish  such  depositions  as  were  taken  by  him.  The  clerk  in 
court  has  a  notioe  in  writing  giyen  him  by  the  adverse  clerk, 
who  enters  the  rule. 

Publication  may  also  pass  by  consent  of  both  parties,  signi- 
fied by  such  consent  being  entered  in  the  rule  book,  and  signed 
fay  the  respective  derkB. 

111.  All  rules,  it  is  to  be  observed,  must  commence  and 
expire  within  the  term.  But,  as  no  witnesses  can  ordinarily 
be  examined  after  publication  once  passed,  on  account  of  the 
manifest  danger  of  subornation  of  perjury,  (and  even  if  the 
exammer  be  only  served  with  an  order,  whereby  pibUcation 
is  to  pass  on  a  certain  day,  he  cannot  afterwards  examine  any 
witnesses) ,  [M  it  becomes  a  frequent  subject  of  application  to 
the  court,  to  enlarge  the  time  of  publication  beyond  the  limit- 
ation of  the  mle  or  order.  This  is  necessary  where  either 
party  has  material  witnesses  to  produce,  who  could  not  be  ex« 
amined  in  time.  As  soon  as  the  complainant  has  given  a  rule 
to  pass  publication,  he  may  set  down  the  cause  for  hearing; 
but  by  the  rule  of  the  court,  no  hearing  can  take  place  the 
same  term  in  which  publication  passes,  unless  by  a  special 
order,  [o]  When,  therefore,  an  application  is  made  on  the 
part  of  the  defendant  to  enlarge  publication,  the  order  will  be 
granted  conditionally,  not  to  hinder  the  complainant  from 
setting  down  his  cause  in  the  meantime,  and  such  order  is  of 
course.  But  if  the  cause  has  been  set  down,  and  the  stibpcBna 
to  bear  judgment  has  not  been  served,  that  fact  must  be  stated 

[a]   lDiok.84. 

ib]   OUb.  For.  Bom.  145. 

[0]   BMunM' Ord.  Ghu.  81A. 
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byaffidaTit,  and  in  snch  case  notice  of  the  motion  most  be 
given. 

112.  The  conri  will,  even  under  special  circumstances,  en- 
large publication  after  the  subpcena  to  hear  judgment  has  been 
served,  but  always  so  as  not  to  interfere  with  the  hearing,  ex- 
cept where  the  party  who  sets  down  the  cause  himself  makes 
the  application;  in  which  case  he  must  move  to  adjourn  the 
cause,  and  serve  the  order  thereon  on  the  adverse  clerk  in 
court,  before  the  day  on  which  the  cause  is  set  down  for  hear- 
ing, but  the  circumstances  must  be  very  special  to  warrant  an 
application  to  enlarge  publication  beyond  the  hearing,  [a] 

113.  All  orders  to  enlarge  publication  should  be  obtained 
and  served,  as  well  upon  the  adverse  clerk  in  court  as  upon  the 
examiner,  on  or  before  the  day  on  which  publication  actually 
passes  in  the  cause.    As  this  court  is  extremely  solicitous  that 
ample  justice  should  be  done,  and  that  no  mere  forms,  how- 
ever advantageous,  should  obstruct  its  course,  it  will  grant  an 
order  further  to  enlarge  publication,  even  after  the  rule  for 
passing  publication  has  expired;  but  in  such  case  it  requires 
an  affidavit  from  the  party,  the  solicitor,  and  clerk  in  court, 
that  they  have  not  seen,  read,  nor  been  informed  of  the  con- 
tents of  the  depositions  taken  in  the  cause,  and  that  they  wiU 
not,  till  publication  is  duly  passed  by  further  order;  because, 
by  such  affidavit,  the  spirit  of  the  rule  is  preserved,  [b]    This 
order,  supported  by  the  above  affidavit,  is  also  of  course,  be- 
fore the  causo  is  set  down,  subject,  however,  to  the  same 
conditions  as  already  mentioned;  and  when  granted,  the  oppo- 
site party  is  at  liberty  not  only  to  cross-examine,  but  to  examr 
ine  witnesses  at  large,  without  any  motion  for  that  purpose,  [c] 
In  most  cases,  too,  the  court  will  enlarge  publication,  and  give 
a  party  an  opportunity  of  examining  witnesses,  even  though 
publication  should  have  been  already  enlarged  by  a  precedent 
order,  if  any  reasonable  ground  can  be  shown  upon  affidavit 

la]   Hinde,385. 

[b]   Gilb.  For.  Rom.  146.  13  Yes.  511. 

[e]   2  Yern.  253. 
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of  the  facts,  and  that  the  witoessee  are  material,  (a)    This  is 
a  special  motion,  and  requires  notice. 


SBcnoK  n. 
Of  UiB  Prooeedmga  upon  Cross  BiUs. 

114.  With  respect  to  cross  bills,  which,  as  we  have  already 
seen,  are  filed  by  a  defendant  in  a  cause  where  he  has  either 
some  relief  to  pray  or  discovery  to  seek  against  the  complain- 
ant, or  any  of  the  co-deCeadavt^)  this  is  the  proper  stage  to 
stay  the  proceedings,  so  th^«  l^tb  causes  may  come  on  to  be 
heard  together;  or  at  all  eyenis,<Chat^the  defendant  in  the  orig- 
inal suit  may  have  the  benefit  of  (till>piit:)of  in  his  cross  cause; 
the  rule  of  the  court  being  not  to  8td7>  proceedings  generally 
till  the  answer  comes  in  to  the  cross  biU,  but  only  to  stay  pub- 
lication, {h)  >  * '  «-  "^ 

115.  As  soon  as  the  original  bill  is  filed,  the  defendant  may 
forthwith  file  his  cross  bill;  and  it  will  be  highly  advantageous 
to  do  so  before  he  answers,  for  a  reason  we  shall  ^ee  further 
on.  The  defendant  to  a  cross  bill  being  already  in  const  -by 
the  original  bill,  service  of  process  on  his  clerk  in  court  ik^oei^ 
service,  (c)  The  complainant,  however,  in  the  original  caute 
has  the  priority,  and  cannot  be  compelled  to  answer  the  cross 
bill  until  the  defendant  has  put  in  his  answer  to  the  original 
bill.  If,  indeed,  he  amends  the  original  bill  in  material  points 
subsequent  to  the  filing  of  the  cross  bill,  the  amended  bill  will 
be  considered  as  a  new  bill,  and  he  thereby  loses  his  priority, 
(d)  But  in  the  ordinary  case,  he  may  proceed  with  the  original 
cause  in  the  regular  course  up  to  publication,  notwithstanding 
that  he  may  not  have  put  in  his  answer  to  the  cross  bill.  In 
this  event,  if  publication  were  to  pass.  It  would  cause  a  serious 
inconvenience  to  the  defendant,  because  he  could  not  after- 

(a)    Hinde.383. 

(Jb)    1  Atk.  221-2M. 

(e)   4  Bro.  O.  0. 478. 

(d)   2P.Wiii8.43A.   2Atk.218.   SAtk.  124.   20ox.nL 
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ynrda  examine  witnesses  to  the  same  points  which  had  been  in 
iesae  in  the  original  cause,  in  pursuance  of  the  rule  so  often 
stated;  and  yet,  until  the  answer  to  the  cross  bill  came  in,  he 
could  not  know  in  what  manner  to  frame  his  interrogatories, 
or  what  defect  of  proof  it  might  be  necessary  for  him  to  sap- 
ply.  Under  such  cii-cumstances,  therefore,  the  court,  on  ap- 
plication, will  enlarge  publication  until  a  reasonable  tima 
(usually  a  fortnight)  after  the  complainant  shall  have  put  in 
his  answer  to  the  cross  bill,  (a)  and  where  the  cross  bUl  has 
been  filed  in  due  time,  before  the  «cause  has  been  proceeded 
with  (that  is,  before  the  original  ahewer) ,  the  motion  to  en- 
large publication  is  of  course;  but  *iir  is  by  no  means  so  if  the 
cross  bill  has  been  filed  after  answer,  for  then  there  must  be  a 
special  application  to  accc^unt  to  the  court  for  the  cross  bill 
not  bcin?  sooner  filed;  6t^rwise,  a  cross  bill  might  be  resorted 
to  merely  for  the  pur^b^eli  of  vexation  and  delay.  (&) 

c 

116.  A  defendant  may  file  a  cross  bill  after  publication; 
but  in  such  Caset^br  where  he  does  not  stay  publication  in  the 
original*  cause,  he  must  proceed  to  hearing  on  the  depositions 
already  published;  but  any  of  the  depositions  in  the  cross 
cs^tiSQ,  l&ot'  relating  to  the  matters  in  issue  in  the  original 
tau'^^may  be  read,  (c)  An  answer  to  a  cross  bill  cannot  be 
^s^  as  part  of  the  answer  to  the  original  bill;  but  the  defend- 
ant having  obtained  the  discovery,  should  move  for  leave  to 
file  a  supplemental  answer. 


Section  ^I. 

Of  the  Pvbli4mtwn  of  DepositUms  taken  de  bene  esse,  and 
of  Suppressing  Depositions. 

117.  The  fundamental  rule  with  Regard  to  depositions 
taken  "de  bene  esse"  is  that  they  are  not  to  be  published  but 
where  there  is  a  moral  impossibility  to  have  an  examinatioQ 

(a)    1  Atk.  21-291. 

(6)    2  Yes.  390.    16  Yes.  93. 

(e)    3Atk.fiOO. 


FCBUCATION  OF  DEPOSITXONS.  lOS 

Sn  chief,  (a)  This  fact  mnst  therefore  be  made  out  to  the 
Batififaction  of  tiie  court,  on  affidavit,  and  consequently  it  re- 
quires a  (special  application  grounded  on  such  affidavit,  and 
an  allegation  that  publication  has  passed  in  the  cause  to  have 
tho  depositions  in  this  case  published.  If,  when  they  are  pub- 
lished, any  iiTegularity  U  discovered,  the  proper  course  is  im- 
mediately to  move  to  discharge  the  order  for  publication, 
upon  notice  to  the  ojiposite  pai'ty;  and  the  court  will  decide, 
upon  hearing  the  facts  alleged  on  both  sides,  verified  by  affi- 
davit; and  should  the  order  be  discharged,  the  depositions 
taken  **dehene  esse"  will  be  of  no  avail,  (b)  But  it  will  be 
too  late  to  make  objections  for  irregulai'ity  at  the  heaiing  of 
the  cause,  because  such  objections  are  preliminary  and  ought 
to  be  decided  beforehand,  (c)  Tho  credit  or  competency  of 
iho  witness  may,  however,  be  excepted  to,  as  in  an  examini^ 
tion  in  chief,  and  such  exceptions  urged  at  the  hearing,  for  the 
order  to  examine  a  witness  **de  bene  esse"  always  contains  a 
clause  that  it  be  without  prejudico  to  any  exception  which 
may  be  made  at  the  bearing  of  the  cause. 

118.  When  any  irregularity  has*  occurred  in  taking  the 
ordinary  examination,  the  course  is  not  to  discharge  the  order 
for  publication,  but  to  have  the  de^^itiona  suppressed ;  and 
the  reason  of  the  difference  between  the  mode  of  proceeding 
in  this  case  and  that  of  depositions  taken  **de  bene  esae"  is 
that  in  the  former  instance,  although  the  depositions  be  sup- 
pressed, the  court  may  see  reason  to  relieve  the  party  by  allow- 
ing him  to  have  his  witness  examined  a  second  time  before 
the  master;  {d)  but  where  the  examination  ** de  bene  esse" 
has  been  irregular,  the  witness  being  dead,  no  remedy  can  be 
applied  and  the  depositions  are  wholly  lost. 

119.  After  publication,  therefore,  has  passed,  the  first 
care  of  either  party  must  be  to  look  to  the  interrogatories  and 
depositions,  to  see  that  they  have  not  been  improper,  as  that 

(a)  2Ve8.337. 

(bJ  2Atk.  189. 

(cJ  Hinde,  890. 

(dJ  lSq.Ca.Abr.    283  AmbL  to fi6& 
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tho  interrogatories  are  not  leading,  or  that  neither  they  nor 
the  depositions  are  scandalous  and  imx)ertinent.  (a)  If  the 
party,  on  perusing  them,  is  advised  that  such  objection  lies, 
or  that  there  is  any  other  apparent  incorrectness  in  the  pro- 
ceedings at  the  examination,  it  is  a  motion,  of  coarse,  (b)  to 
refer  them  to  the  master  for  inquiry,  who  gives  his  opinion 
thereon,  in  the  form  of  a  certificate,  but  which,  nevertheless, 
may  be  excepted  to  like  other  reports;  but  the  court  will  not 
refer  interrogatories  and  depositions  for  impertinence  alone, 
without  scandal,  (o)  If  the  irregularity  complained  of  be 
obvious  on  the  face  of  the  examination,  or  if  it  bo  certified  by 
the  proper  officer  and  clearly  substantiated  by  the  affidavit 
of  the  party  injured,  the  dex>06itiuns  will  be  suppressed  in  the 
first  instance,  on  motion,  without  a  reference  to  the  master. 
On  such  depositions  the  clerk  in  court  indorses  the  word 
"suppressed"  (d)  to  prevent  their  being  read  at  the  hearing; 
and  no  copies  of  any  depositions  whatever  can  be  received  in 
evidence  unless  authenticated  by  the  signature  of  the  officer 
in  whofle  custody  they  have  been. 

(a)  3  Yes.  Jan.  1S9. 

(h)  12  Yes.  20L 

(c)  19  Yea.  113. 

(d)  15YM.S80. 
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CHAPTER  Xn. 
Of  the  Hearing. 


Sectiok  I. 

Of  Setting  Down  a  Cause,  and  the  Subpcsna  to  Rear 

Judgment, 

120.  The  pleadings  being  now  concluded,  and  the  trial  of 
matters  of  fact  at  an  end,  by  the  publication  of  the  depositions, 
the  next  business  is  to  obtain  the  judgment  of  the  court  on 
the  points  at  issue,  and  its  authority,  by  the  final  sentence  or 
decree.  For  this  purpose  the  cause  must  be  set  down  for 
Tiearing,  and  process  of  svJttpasna  served  upon  the  opposite 
party,  to  attend  and  hear  judgment;  for  the  court  will  not 
make  its  decree  in  the  absence  of  any  of  the  parties  who  are  to, 
be  affected  by  it,  unless  after  being  duly  cited  they  neglect  to 
appear,  which  is  a  sort  of  yoluntary  abandonment  of  the 
cause. 

X21.  In  order  that  the  parties  may  have  ample  time  to 
prepare  for  the  discussion  at  the  hearing,  it  is  a  standing  rule, 
which  can  only  be  departed  from  under  very  special  circum- 
stances, that  the  cause  is  not  to  be  set  down  for  the  same  term 
on  which  publication  passes,  (a)  If,  however,  the  complain- 
ant does  not  then  set  it  down,  it  may  afterwards  be  done  *<  ad 
requisUionem  defendentis;"  for  the  court  will  not  allow  a 
cause  at  this  advanced  stage  to  be  dismissed  for  want  of 
prosecution  merely,  and  therefore  gives  the  defendant  the 
privilege  of  bringing  it  to  a  hearing  on  the  complainant's  de- 
fault; (&)  andin  injunction  causes  thedefendant  is  at  liberty  to 
apply  for  setting  down  the  cause  the  term  next  after  publication 

(€0   For.  Bom.  152.    Beames' Ord.  Chan.  337. 
(h)   Beunes'  Ord.  Chan.  337. 
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hafh  passed.  The  manner  of  setting  down  a  cause  is  by  enter* 
ing  the  title  of  the  canse  and  the  object  of  thp  suit  in  the 
cause-book,  which  is  kept  by  the  register.  The  six-clerks 
claim  a  right  to  set  down  a'certain  number  of  causes  in  each 
term,  to  be  heard  before  the  lord  chancellor  (which  now 
includes  the  vice  chancellor)  or  master  of  the  rolls,  as  the 
party  applying  thinks  proper.  When  the  number  to  which 
they  haye  a  right  is  completed,  the  remaining  causes  must  be 
set  down  with  the  register,  upon  producing  a  certificata  of  the 
pleadings  being  filed;  and,  if  there  has  been  a  rule  to  produce 
witnesses,  also  that  publication  has  been  duly  passed.  These 
causes  have  priority  according  as  they  stand  in  the  book,  and 
the  register  makes  out  a  list  of  the  twelve  causes  next  in  rota- 
tion, called  the  paper  of  causes^  on  the  day  preceding  the 
hearing.  But  as  there  is  a  day  in  term  appointed  for  hearing 
slvori  causes,  viz:  such  as  are  either  of  course,  or  involving  little 
difficulty,  it  is  usual  to  advance  such  causes,  upon  counsers 
certificate,  so  that  they  may  be  heard  on  that  day.  Causes  are 
also  advanced  or  adjourned,  so  as  that  two  suits,  if  they  be 
on  the  same  matter,  or  between  the  same  parties,  as  in  the 
case  of  cross-causes,  may  be  heard  together,  and  the  depoKi- 
tions  in  one  cause  used  in  the  other,  on  order  obtained  for 
that  purpose.  There  is  also  a  p^per  of  consent  cataes,  which 
are  heard  before  the  master  of  the  rolls  on  stated  days.  These 
are  causes  where  the  decree  is  matter  of  course,  and  consented 
to  by  the  parties,  the  defendants  submitting  to  attend  without 
the  service  of  a  subpcena,  to  hear  judgment. 

122.  In  all  other  cases,  however,  it  is  essential  that  the  party 
who  sets  down  the  cause,  should  serve  the  opposite  side  with 
this  subpcBna;  for  if  the  cause  comes  on  to  a  hearing,  and  he 
is  not  provided  with  an  affidavit  of  service  of  such  sttbpcena, 
unless  the  adverse  party  attends  voluntarily,  the  cause  will  be 
struck  out  of  the  paper;  and  if  afterwards  restored  on  peti- 
tion, will  nevertheless  be  placed  at  the  end  of  the  list  on  the 
register's  book.  On  the  other  hand,  when  the  subpcena  to 
hear  judgment  has  been  duly  served,  and  either  party  in  that 
case  neglects  to  attend  upon  the  day  appointed  for  hearing  the 
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cause,  if  it  be  ihe  complainant  who  is  in  default,  his  hill  will 
he  dismissed  with  co^ts;  if  the  defendant  is  not  in  attendance, 
the  complainant,  on  reading  a  word  or  two  of  the  office  copy 
of  the  answer,  properly  signed,  takes  such  decree  as  he  thinks 
he  can  abide  by,  according  to  the  prayer  of  his  bill;  but  such 
decree  is  only  *^i8i,"  and  the  complainant  must  then  sue  out 
a  aubpoBna^  returnable  in  term  (as  all  judicial  writs  are) ,  and 
served  at  the  defendant's  place  of  residence,  on  one  of  the 
family,  to  show  cause  against  the  decree;  and  in  default 
thereof,  such  decree  is  made  absolute. 

123.  The  ntbpcma  to  hear  judgment  is  procured  on  the 
register's  certificate  that  the  cause  has  been  set  down,  and  must 
be  made  returnable  three  days  at  least  before  the  day  appointed 
for  hearing;  but  if  there  be  not  three  days  in  term  before  the 
hearing,  then  the  return  must  be  on  a  general  return  day;  and 
the  label  always  expresses  the  day  actually  appointed.  This 
writ  should  be  served  personally;  but  if  the  party  avoids  pro- 
cess, service  may  be  substituted  by  order  obtained  for  that 
purpose,  on  his  clerk  in  court,  or  solicitor,  leaving  a  copy  of 
the  order  at  the  last  place  of  residence  of  the  party  abscond- 
ing, (a)  In  the  case  of  an  infatU  defendant,  the  service  of 
tubpCBna  should  be  on  the  guardian  **  ad  litem.**  (b)  When 
ihe  party  resides  in  the  country,  i.  e.  twenty  miles  from  town, 
the  writ  must  be  served  fourteen  days  before  the  hearing,  ex- 
cept in  the  short  vacation  between  Easter  and  Trinity  terms, 
when  ten  days'  notice  suffices;  as  likewise  in  a  town  cause,  ten 
days  is  the  time  required. 


Section  n. 

Of  Vi£  Manner  of  Rearing  a  Cause, 

IM.  When  the  day  fixed  on  for  the  hearing  arrives,  each 
cause  is  called  on  in  the  order  in  which  it  stands  in  the  paper 
of  causes  for  the  day,  and  counsel  must  be  in  attendance  and 

(a)    SVea.23. 

(5)    2I>iok.43a    aP.  WnM.  641 
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prepared  for  the  argnment.  As  it  sometimeB  happens  that 
counBel  are  not  ready  when  the  cauBO  is  called  on,  the  conrt 
will  grant  the  indolgenoe  of  adjoumiag  the  hearing  to  a  stated 
day,  unless  any  material  inconvenience  were  to  aiise  from  it; 
but  in  snch  case  the  party  who  applies  for  such  a  faror,  if  the 
other  side  does  not  consent,  must  pay  the  ordinary  costs  of 
the  day;  and,  in  general,  the  party  whose  deficiency  causes 
an  adjournment  of  the  proceedings,  must  pay  the  other  side 
the  costs  of  their  attendance. 

125.  The  manner  of  hearing  a  cause  is  shortly  this :  The 
junior  counsel  on  both  sides  severally  open  the  pleadings, 
wherein  they  briefly  state  the  substance  and  prayer  of  the  bill, 
and  the  nature  of  the  defence;  after  which  the  complainant's 
leading  counsel  states  the  cas&  and  the  points  in  issue,  and 
submits  his  arguments  upon  them  to  the  court.  The  proofs  in 
favor  of  the  complainant's  case  are  next  read,  which  are  the 
depositions  of  his  witnesses,  aud  the  admissions  in  the  defend- 
ant's answer;  and  such  exhibits  as  are  necessary  are  produced. 
If  the  hearing  be  on  bill  and  answer  only,  as  tiie  complainant 
by  not  replying,  admits  the  answer  to  be  ti*ue  in  all  points,  it 
^ust  be  wholly  read,  and  no  other  evidence  can  be  admitted 
but  matter  of  record.  If  the  court,  in  such  ease,  does  not  find 
sufficient  matter  confessed  in  the  answer  whereon  to  ground  a 
decree,  the  coim)lainant  will  be  admits  d  to  reply,  on  paying 
the  costs  of  the  day  within  ibur  day^  after  the  hearing,  other- 
wise the  bill  to  be  dismissed  with  cosU.  (n)  When  the^proofs 
are  gone  through,  the  remaining  counsel  for  the  complainant 
address  the  court  on  his  behalf.  Tlie  coansjl  for  the  defend- 
ant then  pursue  the  samo  course  on  behalf  of  their  client,  and 
the  leading  cou:qsc1  for  the  complainant  replies,  which  con- 
cludes the  argumont  on  both  sides.  The  counsel  for  such  par* 
ties  as  have  only  a  secondary  or  derivative  interest  in  the  snii 
are  also  heard,  if  necessary  to  explain  the  situation,  or  protect 
the  interest  of  those  for  whom  they  are  concerned. 

126.  When  the  complainant  replies  to  the  answer  and 
serves  the  def(^ndant  with  a  stibpcena  to  rejoin,  as  by  such  pro- 

(a)    Hinde.  418. 
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eeedinghe  denies  the  tmth  of  the  answer  and  pats  the  defend- 
ant on  the  proof,  no  part  of  the  answer  can  be  read  in  support 
of  the  defendant's  case;  bnt  if  the  complainant  read  only  a 
part  of  a  sentence  in  the  answer,  the  other  side  has  a  right  to 
read  the  whole  of  that  sentence,  because  it  may  be  that  the 
entire  context  may  bear  a  very  different  construction  from  that 
sought  to  be  given  to  an  extract  merely.  But,  on  the  other 
hand,  as  the  defendant  will  not  be  allowed  the  benefit  of  his 
answer  upon  oath  at  the  hearing,  if  issue  has  been  joined,  so 
the  complainant  must  have  the  testimony  of  two  witnesses  at 
least,  in  order  to  contradict  a  positive  denial  in  theansww.  (a) 

127.  It  frequtotly  hapi^ens  that  a  suit  is  deficient  for  want 
of  proper  parties.  The  time  for  making  Buch  objection  is  after 
the  pleadings  have  been  opened,  and  before  the  merits  have 
been  gone  into,  (b)  Iftheobjectionbevalid,  the  court  will  order 
the  cause  to  stand  over,  giving  the  proper  directions  for  adding 
the  parties  requisite;  (c)  and  if  the  objection  had  been  raised 
by  answer,  as  well  as  at  the  hearing,  so  that  the  defendant  was 
guilty  of  no  neglect  in  that  respect,  the  complainant  will  be 
ordered  to  pay  the  costs  of  the  day.  {d)  The  court  will,  how- 
ever, direct  the  addition  of  necessary  parties  at  any  stage  of 
the  proceedings,  so  as  to  effectuate  the  decree,  as  the  decree 
only  binds  such  as  are  parties,  or  persons  deriving  from  them. 
Whin  the  party  omitted  is  essential,  it  is  discretionary  with 
the  court  either  to  dismiss  the  bill  without  prejudice  or  to  let 
it  stand  over,  with  liberty  to  amend;  because  in  this  latter 
case,  the  bill  mnst  be  radically  defective,  (e)  But  the  general 
rule  is,  that  a  bill  is  never  dismissed  for  want  of  parties  merely. 
An  objection,  for  want  of  formal  parties  who  might  have  been 
named  in  the  first  instance,  cannot  be  raised  a  second  time, 
after  the  cause  has  been  already  postponed  on  the  same 
ground.  (/) 

(a)    2Cluui.0a.S.   lT«iii.l61. 

(fr)  SAtk.  no. 

(e>    1  Atk.  am).   2  Dick.  4W. 
(d)    2  Atk.  14.    3  Madd.  Bep.  eU 
U)    me  Gilb.  For.  Bom.  UOl 
i/y  SAtk. 217. 
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OHAPTEB  XTTT. 

Of  the  Deoreo. 

128.  The  ooort  having  heard  the  argumentB  on  both  sides, 
and  the  evidence  by  which  they  are  sustained,  proceeds  then 
to  give  its  sentence  or  decree.  The  decree  is  defined  to  be  the 
order  of  the  court,  prononnoed  on  hearing  and  understanding 
all  the  points  in  issue,  and  determining  all  the  rights  of  the 
parties  to  the  suit,  according  to  equity  and  good  oon- 
ecienoe.  (a) 


BscnoN  I. 

Of  (he  Decree  Nisi, 

129.  That  the  defendant  may  not  be  concluded,  evenl>y 
liis  own  neglect,  without  a  hearing,  we  have  already  seen  that 
the  decree  is  only  nisi  against  a  defendant  who  fails  to  attend, 
although  regularly  served  with  process,  to  hear  judgment.  If 
he,  therefore,  means  to  dispute  the  decree  obtained  nm,  he 
may  apply  by  petition  to  the  judge  before  whom  the  cause  was 
set  down  to  be  heard,  to  have  it  restored  to  the  paper  of 
causes,  which  is  an  order  of  course,  upon  payment  of  the  costs 
incurred  by  the  other  party  in  consequence  of  his  non-attend- 
ance. The  register  will  therefore  not  pass  the  order,  unless 
there  is  a  certificate  shown  him  of  such  costs  being  paid,  or  of 
a  tender  and  refusal.  But  if,  on  the  other  hand,  the  defend- 
ant chooses  to  submit  to  the  decree,  or  is  again  in  default,  the 
complainant  having  served  the  aubpcma  to  show  cause,  and  on 
its  return  producing  the  affidavit  of  service  and  the  register's 
certificate  that  no  cause  is  shown,  or  no  order  obtained,  the 
decree  is  made  absolnte,  and  the  defendant  haa  then  no 

(•)  Hiade,  129. 
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xemedy  bat  by  a  petition  for  a  rehearing,  and  cannot  on  mo- 
tion discharge  the  order  making  the  decn^e  absolute,  {a) 

130.  In  like  manner,  an  abuolute  decree  is  never  pro- 
nonnced  against  an  infant  in  the  first  instance;  but  he  is 
allowed  to  show  cause  against  it  any  time  within  six  months 
after  he  comes  of  age,  because  an  infant  is  always  under  the 
protection  of  the  court,  and  there  may  be  collusion  or  neglect 
on  the  part  of  Mb  guardian,  through  whom  he  answers.  Such 
collusion  or  fraud,  therefore,  ia  ihe  chief  ground  for  reversing 
a  decree  after  he  in  of  age;  or  he  may  show  error,  or  make  out 
a  new  case,  not  before  insioted  upon.  When,  therefore,  he 
comes  of  age,  he  is  to  be  served  with  a  svbpcena  to  show  cause; 
and  before  an  order  is  obtained  for  making  the  decree  abso- 
lute ho  may  put  in  another  anuwer  (the  answer  of  his  guardian 
not  being  binding  upon  him) ,  make  a  new  defence  and  exam- 
ine fresh  witnesses,  (b)  He  is  not,  however,  under  the  neces- 
sity of  waiting  until  he  is  of  age  to  seek  redress,  but  may  im- 
peach the  decree  at  any  time  before  it  is  made  absolute,  by  an 
original  bill,  (c) 

131.  The  decree  "nisi"  against  an  infant  is  made  abso- 
lute in  the  ordinary  way,  on  affidavit  of  service  and  certificate; 
bat  it  differs  materially  from  the  decree  for  default  of  appear- 
ance at  the  hearing,  in  this,  that  {he  former,  when  drawn  up, 
passed  and  entered,  is  in  many  respects  considered  as  an  abso- 
lute decree,  so  as  to  authorize  proceedings  under  it;  for  the 
court  having  given  judgment  on  the  merits,  if,  when  the  in- 
fant arrives  at  age,  he  cannot  show  good  cause  to  the  contrary, 
it  is  an  absolute  decree  "db  initio,"  and  unless  there  is  new 
matter,  fraud,  or  collusion,  an  infant  is  bound  by  a  decree 
made  for  his  benefit,  as  likewise  his  executor,  if  he  dies,  (d) 
But  the  decree  "  nisi'*  by  default  is  a  mere  nullity  until  made 
absolute. 

(a)  3  MeriT.  59S. 

(5)  lP.Wint.fi08.   2P.Wm«.401.    2Atk.0SL 

(e)  1P.Wiiw.730l 

(d)  2Atk.5aO.   2  P.  Wins.  519.   3  Atk.  038. 


U2  BlEFEBISSrCSS  TFOTHB  CGSOiOV  LAW  COUBTS. 

8EC110N  n. 

Of  Referenceg' to  the 'Common  Law  Courts  under  a  Decree, 

132.  Ifc  seldom  happens  that  upon  the  hearing  of  a  cause 
the  court  can  make  a  fined  decree  in  the  first  instance,  for 
either  some  point  of  fact  mggr  be  strongly  controverted  by  con- 
flicting testimony,  in  which  case  this  court,  sensible  of  its 
deficiency  in  the  mode -of  trial,  will  send  the  point  to  a  jury 
on  a  ** feigned  isstie,^' > or,  secondly,  the  complainant's  legal 
right  may  be  disputed,  when  the  court  will  direct  an  action  to 
be  brought  to  try  the  right,  but  retain  the  cause  on  the  equity 
reserved;  or,  thirdly,  a  point  of  law  may  arise  on  which  the 
court  may  require  the  opinion  and  advice  of  the  ccimmon  law 
judges,  and  which  is  referred  to  them  on  a  case  stated  for  that 
purpose;  or,  lastly,  there  may  be  accounts  to  be  settled,  or 
interests  to  be  ascertained,  or  acts  to  be  done,  such  as  the  sale 
of  property  for  the  payment  of  incumbrances,  which  are  the 
proper  subjects  for. a  reference  to  a  master.  In  all  such  in- 
stances the  decree  is  only  interlocutory,  or,  more  properly,  the 
court  makes  a  decretal  order  and  the  cause  is  again  brought 
on  for  further  directions,  or  on  the  equity  reserved* 

133.  The  mode  of  producing  a  feigned  issue  is  this :  the 
supposed  plaintiff  declares  that  he  laid  a  wager  of  five  pounds 
with  the  defendant,  in  the  affirmative  of  the  controverted  fact, 
for  example,  that  A  was  heir  at  law  to  B,  and  then  avers  that 
he  is  so,  and  brings  liis  action  for  the  five  pounds.  The  de- 
fendant admits  the  wi^er,  but  avers  that  A  is  not  heir  at  law 
to  B,  and  thereupon  that  issue  is  joined,  which  is  directed  out 
of  chancery  to  be  tried,  and  the  verdict  determines  the  point 
in  question,  but  it  is  still  discre  ionary  with  the  court  to  direct 
a  new  trial  if  it  has  reason  to  be  dissatisfied  with  the  former 
verdict,  (a)  The  verdict  is  certified  to  this  court  by  the 
judge  before  whom  the  issue  is  tried,  and  if  the  plaintiff 
neglects  to  bring  it  to  a  trial  the  adverse  party  may  obtain  an 
order  that  it  should  be  taken  "pro  confessd."  (b) 

(a)    8  Ym.  S36. 

(6)   NewL  852.  wd  the  oases  there  cited. 
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134.  When  a  caso  stated  is  sent  to  a  court  of  law,  the 
cooi*^  is  to  move  for  a  **  coniUlum"  in  the  court  to  which  it 
is  rcierred;  and  the  rule  being  entered,  and  copies  of  the  case 
givon  to  each  of  the  judges,  the  question  is  argued  before  them 
by  counsel  on  both  sides;  after  which  they  deliver  their  opin- 
ion in  the  form  of  a  certificate  to  this  court,  which  generally 
actd  upon  their  advice.  But  even  here  the  court  is  not  con- 
cluded, but  may  send  the  same  case  to  another  court  of  law,  or 
use  its  own  ^scrctiou  in  pronouncing  its  decree,  notwith- 
standing such  certificate  of  the  judges.  It  is  usual  to  refer  to 
a  master,  both  to  settle  the  form  of  the  issue  and  to  fix  the 
terms  of  the  case;  (a)  but  the  court  directs  in  what  court  of 
law  the  feigned  action  shall  be  brought,  and  who  shall  be  par- 
ties, or  to  what  court  the  question  of  law  shall  be  referred. 


Section  m. 

Of  Btfereneea  to  the  Mastery  under  a  Decree,  and  of  Hxarn^ 
inations  in  the  Masier^s  Cffice. 

X35.  With  respect  to  references  to  the  master,  we  have 
already  stated  all  the  incidents  and  forms  of  proceeding  gen- 
erally, in  another  part  of  this  work,  (b)  All  that  will  be 
necetisary,  therefore,  in  this  place,  is  to  state  some  of  the  pe- 
culiarities which  attach  to  references  under  a  decree. 

After  tlie  decretal  order  has  been  passed  and  entered,  the 
first  step  is  to  leave  a  copy  of  the  title  and  ordering  part  of  it 
with  the  master  to  whom  the  cause  is  referred.  If  a  party  is 
directed  by  the  decree  to  perform  some  specific  act  before  the 
master,  be  must  bo  served  with  warrants  in  the  usual  manner, 
as  in  the  case  of  a  summons  to  appear,  and  in  case  of  his  de- 
fault, on  the  service  of  the  third  warrant,  er  if  further  time 
has  been  granted  liim  either  by  the  master  or  the  court,  at  the 
e&x^iration  of  such  time  application  may  be  made  to  the  court 
on  the  master's  certificate,  to  order  him  to  do  the  act  required 
within  a  certain  time,  or  stand  committed. 

(ri)    2  Dick.  474. 

(6)     Ficb  oala,  cap.  A,  Sea  2. 
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136.  In  order  the  better  to  enable  the  master  to  investi- 
gate the  matters  referred  to  him,  the  decree  frequently  gives 
Lim  the  power  of  examining  the  parties  or  witnesses  upon  in- 
torrogatoi'ies;  and  upon  his  certifying  that  a  commission  is 
necessai*y,  it  iu  granted  by  the  court,  and  the  master  is  then 
technically  said  to  be  armed  with  a  commission.  If  the  order 
for  a  commission  be  improperly  obtained,  the  course  is  to  move 
to  discharge  the  order,  (a)  The  depositions  taken  by  a  master 
are  kept  in  his  office;  those  taken  by  commissioners  are  filed 
with  the  six-clerks,  (b)  but  no  publication  passes  in  eitiier  case, 
as  their  sole  use  is  to  ausist  the  master  in  making  up  his  report, 
and  in  this  respect  they  are  merely  '*  adir\formandum  conscif 
erUiam  judicis,* 


1* 


137.  Where  a  party  is  to  be  examined,  the  interrogatories 
must  be  settled  by  tfie  master^  (c)  and  when  engrossed,  the 
master  signs  a  certificate  of  having  allowed  them,  which  is 
filed  in  the  report  office,  and  which  consequently  may  be  ex- 
ceptedto.  {d)  The  party  to  be  examined,  on  being  served  with 
the  usual  warrants,  applies  at  the  master's  office  for  a  copy.of 
the  interrogatories,  to  which  he  prepares  written  answers, 
called  his  examinatUmy  which  is  then  left  at  the  master's  office; 
but  if  taken  under  a  commission,  it  must  be  returned  to  the 
six-clerk's  office.  This  examination  is  for  the  benefit  of  all 
pai'ties  interested,  who  are  therefore  entitled  to  take  copies.  (e> 
If  the  examination  is  conceived  to  bo  insufficient,  an  order 
must  be  obtained  to  refer  the  interrogatories  and  examination 
to  the  master,  and  if  he  reports  accordingly,  the  esaminant 
must,  unless  he  excepts  to  the  report,  put  in  a  further  exam- 
ination or  be  committed.  If  three  examinations  are  reported 
iusufficient,  the  pai*ty  will  be  committed  at  once.  Tlie  same 
rule  holds  with  regard  to  costs,  as  in  the  case  of  insufficivUt 
answers;  but  upon  an  examination  being  reported  insufficient, 
new  interrogatories  cannot  be  added  na  of  course,  a  special  ap- 


(a) 

1  Dick.  877. 

(&) 

3  Ves.  e07. 

(e) 

17Ve8.484 

(d) 

6  Ves.  456. 

(e) 

3  Yes  A  Beames,  176. 
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plication  being  required  for  that  purpose;  (a)  and  the  reason 
of  this  departure  from  the  analogy  of  iusufficient  answers  is» 
because  the  interrogatories  for  an  examination  are  previously 
settled  and  allowed  by  the  master.  Ncitht  r  can  the  master, 
without  a  special  order,  re-examine  a  party  who  had  been  pre- 
vioujdy  exammed.  {h)  An  examination  may  also  be  referred, 
for  impertinence;  and  the  report  must  state  in  what  particular 
the  same  is  impertinent,  (c)  * 

138.  When  it  is  necessary  to  examine  witnesses  in  the  mas- 
ter's ofSce,  they  are  to  be  examined  either  before  the  master 
(d)  in  person  or  before  commissioners  in  the  country,  upon 
interrogatories  settled  and  signed  by  couiwel;  because  the 
party  who  requires  their  testimony  tnows  best  how  to  prove 
his  own  case.  But  to  examine  a  witness  who  had  already  been 
examined  in  chief,  though  upon  different  interrogatoiies,  re- 
qtiires  a  special  order;  and  in  such  case  the  master  must  him- 
self settle  the  interrogatories,  (e)  So,  likewise,  it  is  neces- 
saiy  to  make  a  special  application  for  liberty  to  examine  wit- 
nesses to  the  samti  points  which  had  been  examined  to  in  the 
cause.  (/)  In  like  manner,  the  interrogatories  for  the  exam- 
ination of  creditors  who  come  in  with  their  claims  imder  a 
decree  for  the  administration  of  assets,  are  settled  by  the  mas- 
ter, to  prevent  fraud  or  collusion. 

139.  When  a  particular  inquiry  is  directed  by  a  decree,  as 
with  respect  to  a  proper  guardiim,  and  maintenance  for  an  in- 
fant, or  of  what  real  estate  the  testator  died  seized,  and  such 
like,  a  state  of  facts  should  be  prepared  and  laid  before  him  in 
writing,  and  if  it  contain  scandal  or  impertinence,  it  may  be 
referred  to  the  master  in  the  same  manner  as  the  pleadings  in 
the  cause;  {g)  for,  without  such  reference,  although  they  are 

(a)  SAtk.511. 

(»)  ITVea.  i14. 

(e)  3  Mftdd.  Rep.  24«. 

id)  t  Vm.  603. 

(«)  13  Yea.  300.  2  Diok,  806, 809. 

(/)  Cooper,  291. 

(a)  18  Yes.  111. 
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laid  before  him,  he  conid  not  certify  that  they  are  scandalons 
or  Impertinent;  as,  it  is  to  bo  remembered,  the  report  ia  alvraya 
Btrictly  confined  to  the  order  of  reference. 

140.  The  state  of  facts  which  is  laid  before  the  master  xui* 
der  a  decree  for  an  account  (which  is  always  accompanied  with 
a  reference  of  tlie  accounts) ,  deserves  a  more  distinct  consid- 
eration, both  from  its  frequency  and  peculiarity.  In  this  in- 
stance, the  complainant  prepares  a  statement  of  the  several 
items  which  heclaimH  to  be  entitled,  upon  proof  y  to  charge  the 
defendant  with  in  account.  It  most  be  made  up,  therefore, 
from  the  evidence  in  the  cause,  the  defendant's  answer,  and 
schedules;  and  lastly,  if  necessaiy,  his  examination. 

141.  This  statement  is  called  the  charge;  and  when  pre- 
pared, is  left  in  the  master's  office  to  be  investigated  by  him; 
and  when  allowed,  the  defendant  must  then  bring  in  his  di»» 
cluirgey  which  contains  a  statement  of  payments  and  disburse- 
ments by  him,  or  whatever  else  may  discharge  him  from  the 
debt  made  out  against  him  on  the  other  side  of  the  account. 
For  all  sums  above  forty  Bhillings  he  must  pre>duce  vouchers, 
unless  it  be  otherwise  directed  by  the  decree,  in  which  case,  as 
well  as  in  the  payment  of  sums  under  forty  shillings,  he  will 
be  allowed  them  on  his  own  oath;  (n)  but  it  will  not  be  suf- 
ficient to  swear  to  his  belief  only;  ho  must  swear  to  the  fact,  (b) 

142.  On  the  same  principle  as  a  defendant  is  not  permitted 
to  read  liis  answer  in  proof  at  the  heaiing,  bo  neither  can  a 
dt  fendaut  support  his  discharge  by  his  answer  or  examination, 
unless  where  the  examination  states  that  he  received  a  sum  of 
mouey,  and  in  the  same  sentence  states  that  it  was  paid  over 
071  the  same  day;  because  that  is  but  one  transaction,  and  the 
same  on  which  the  complainant  grounded  the  item  in  his  charge. 

143.  After  all  the  matters  have  been  arranged  and  the  in- 
quiries made  which  were  referred  to  the  master,  he  proceeds 
to  make  his  general  report  thereon  to  the  court.  The  modeol 
excepting  to  reports  we  have  already  noticed. 

(a)  2  Vera.  178. 
'  (6)  2  Atk.  409. 
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BiscnoN  IV. 

(Jf  further  DirectionSy  and  the  final  Decree;  and  herein  of 
rectifying  (he  Minutes,  and  ngning  and  enrolling  Deci^ees. 

144.  The  report,  when  allowed,  or  submitted  to,  is  the 
ground-work  of  the ^naZ  decree  made,  when  the  cause  is  again 
heard  on  further  directions.  If  exceptions  have  bec-ii  taken  to 
the  master's  report,  the  cause  may.  be  brought  on,  on  those  cx- 
oeptioufi,  and  for  further  directions  at  the  same  time;  in  which 
case  a  copy  of  the  report,  as  well  as  of  the  decree,  should  ac- 
company the  p;:;tition.  Either  party  may  set  down  the  cause 
for  further  directions,  by  petition,  which  (the  order  being 
senred  on  the  adverse  clerks)  is  entered  in  tl^e  cause-book,  and 
comes  on  in  i.s  order,  on  one  of  the  days  appointed  for  that 
purpose.  But  a»  it  usually  requireaa  considerable  time  finally 
to  arrange  all  the  matters  referred  to  the  master,  preparatory 
to  the  decree;  and  as  some  of  th.e  parties  might  be  materially 
inoonyenienood  by  the  delay,  that  difficulty  is  obyiated  by 
allowing  the  master  to  make  a  separate  report  upon  such  points 
as  demand  a  speedy  dLdsion;  and  this  liberty  is  given  liini 
either  by  the  terms  of  the  form«r  decretal  order,  or  may  be 
obtained  af  erwavds  on  niotion  of  course,  by  any  of  the  parties 
who  desire  it. 

145.  On  the  eoming  in  of  the  separate  report,  the  party 
whose  interest  is  concerned,  must  thou  have  the  cause  set  down 
for  furUier  directions,  by  petition  for  that  purpose;  and  there* 
upon  such  further  decretal  order  is  made  as  the  urgency  of  the 
occasion  may  demand — as  the  aUowanoe  of  maintenance  for 
an  infant,  the  pa3rment  of  a  gross  'sum  of  money  to  a  person 
who  appears  to  be  entitled  by  tfismaster^B  report,  and  the  like. 
In  sndi  cases  it  would  not  be  sufficient  to  make  the  application 
by  way  of  motion  or  petition,  for  the  office  of  a  cause  petition 
is  only  to  carry  a  decree  or  decretal  order  ttrfo  execution—tifi  'o 
have  money  paid  out  of  court  to  a  party  who  is  entitled  under 
tJi£  decree—hut  to  add  to  the  decree,  the  cause  must  be  heard 
on  further  directions:  to  modify,  alter,  or  reverse  it  in  the 
minutest  particular,  ther«  must  be  a  relijearing  before  it  is  e7»- 
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roVed;  after  enroUmerU  the  party  is  compelled  to  resort  to  ft 
hUl  of  revievj, 

146.  When  the  decree  is  pronounced  the  minutes  of  it  are 
taken  down  by  the  register,  and  if  any  mistakes  appear  and 
the  register  cannot  consistently  with  his  duty  make  the  altera- 
tion  required,  an  application  may  be  made  to  the  court,  either 
by  motion  or  petition,  to  rectify  the  winutes.  And  the  same 
incidents  hold  as  to  settling  the  minutes  as  hare  already  been 
noticed  under  the  head  of  **  Interlocutory  Orders."  (a)  Eyen 
after  the  minutes  are  passed  the  court  will,  on  motion,  allow 
a  usual  direction  to  be  added,  which  had  been  omitted  by 
mistake.  (&) 

147.  All  decrees,  like  interlocutory  orders,  must  be  regu- 
larly drawn  up,  passed  and  entered  ;  and  the  rule  with  regard 
to  the  time  for  entering  interlocutory  orders  extends  also  to 
the  entering  and  enrolment  of  decrees  and  dismissions, 
namely,  decrees  made  in  Michaelmas  and  Hilary  terms  are 
to  be  entered  before  the  first  day  of  the  Michaelmas  term  fol- 
lowing; and  all  of  Easter  and  Trinity  terms,  before  the  firsi 
day  of  Easter  term  following;  otherwise  there  must  be  an 
order  to  enter  them  nunc  pro  tuno,  which  is  of  course,  when 
applied  for  in  reasonable  time,  (o) 

148.  But  decrees  are  not  perfected  till  signed  by  the  chan- 
cellor and  enrolled.  If  they  be  pronounced  by  the  master  of 
the  rolls,  or  yice  chancellor,  they  are  not  considered  as  the 
act  of  the  court  until  they  hare  the  chancellor's  signature; 
and  even  when  pronounced  by  the  chancellor  himself,  they 
are  merely  regarded  as  declarations  of  his  opinion,  which  may 
be  changed  or  reversed  upon  a  rehearing^  until  they  have  ro- 
ceiyed  the  final  sanction  of  the  court  by  being  signed  and  en* 
roUed,  Enrolment  is  the  engrossing  of  the  decree  on  parch- 
ment, and  leaving  it  with  the  proper  officer,  which  may  be 
done  by  either  pari^;  and  until  this  last  act  is  performed  the 

(a)    vide  ants,  p.  62. 

ib)   7  Ves.  293.   12  Ve*.  4S6. 

(e)   Beames'  Ord.  Chan.  205;  aad  vicb  Hinde.  432. 
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decree  is  cmly  "in  fieri,"  and  roAy  he  altered  at  discretion; 
and  therefore  the  signing  and  enrolling  of  decrees  with  expe- 
dition is  not  enoouraged,  because,  if  subsequently  a  mistake 
is  discoTered,  it  occasions  the  expense  of  a  bill  of  roylew,  or 
an  appeal  to  the  House  of  Lords.  For  this  reason  a  party  is 
at  liberty,  without  assigning  any  cause,  to  enter  a  *' caveat" 
which  will  preyent  the  enrolling  for  a  month  or  twenty-eight 
days  from  the  time  of  presenting  the  docket  of  the  decree  to 
the  lord  chancellor  to  be  signed,  and  notice  given  by  the  chan- 
cellor's secretary  to  the  clerk  on  the  other  side,  (a)  The 
docket  is  a  draft  copy  of  the  decree,  from  which  the  enrolment 
is  taken,  and  must  be  carefnlly  compared  with  tlie  several 
pleadings  and  records  which  it  recites,  by  the  six-clerk  who 
prepares  it,  and  who  certifies  its  correctness  by  his  signature 
on  the  last  sheet,  previous  to  ita  being  presented  to  the  lord 
chancellor,  (b)  Sometimes,  when  a  mere  clerical  error  has 
crept  into  the  enrolment,  or  the  decree  has  been  enrolled  by 
surprise  on  the  other  party,  (c)  and  the  merits  not  gone  into, 
(d)  the  enrolment  has  been  ordered  to  be  opened  to  let  in  a 
rehearing  and  to  save  the  exx)ense  of  a  bill  of  review;  but  this 
is  very  rare,  and  the  circumstances  must  be  very  strong  |o 
warrant  such  an  application. 

149.  The  enrolment  is  that  which  gives  the  decree  its  full 
efficacy,  previous  to  which  it  has  only  the  force  and  effect  of 
an  interlocutory  order;  wherefore  the  decree  is  not  pleadable 
until  after  it  is  enrolled,  (e)  When  the  decree  is  enrolled  it 
is  left  with  the  record  keeper  for  safe  custody,  and  it  cannot 
afterwards  be  reversed  but  by  appeal  to  the  House  of  Ixirds 
within  five  years,  or  by  bill  of  review,  brought  within  twenty 
yean  from  the  pronouncing  of  the  decree.  (/) 

(a)    1  P.  Wms.  008.  1  Yei.  928. 

(»)   BeamM' Ord.  Oha.  lU. 

(«)    1  Vera.  lai. 

id)   UVea-lUw   lYm^m,    i4VM.ttL 

(•)   IAtk.809L 

(/}  IBcaFteLGke^ 
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OHAPTEB  XIV. 
Of  Behearing  and  the  Bill  of  Beview. 


Ssonoif  I. 

Cf  the  Oaveatt  and  PeHUon  for  a  Behearinj. 

150.  When  a  party  is  dissatisfied  with  a  decree,  his  first 
step  should  be  to  enter  a  ** caveat "  to  preyent  the  enrolment. 
He  may  then  apply  by  petition  to  the  jadge  before  whom  the 
cause  was  heard,  for  a  rehearing,  or  to  the  chancellor  by  way 
of  appeal.  A  cause  heard  a  seoond  time  by  the  lord  chancellor 
must  be  opened  as  a  case,  (a)  The  petition  for  a  rehearing 
is  signed  by  two  counsel,  and  ought  to  state  the  grounds  on 
which  it  is  sought  to  rehear  the  cause;  but  if  it  states  a  caHO 
diiSarent  from  that  before  the  court  when  the  decree  was  pro- 
nounced, it  will  be  ordered  to  be  taken  off  the  file;  (b)  never- 
theless, on  suoli  rehearing  additional  evidence  maybe  ad- 
duced, (c)  If  it  be  necessary  to  introduce  new  facts  there 
must  be  a  supplemental  bill,  in  the  nature  of  a  bill  of  review, 
in  which  case  the  cause  will  come  on  to  be  heai'd  upon  the 
matter  of  that  supplemental  bill,  toget^r  with  a  rehearing  of 
the  original  cause;  and  the  court  will  vary  the  decree  upon 
ihe  rehearing,  taking  into  coBsideration  the  new  or  lately  dia* 
covered  facts.  There  is  only  one  instance  of  the  court'a  rt- 
fastng  to  grant  a  rehearing;  {d)  but  a  rehearing  being  granted 
does  not  stay  proceedings  under  the  decree  unless  a  special 
order  be  obtained  for  that  purpose,  (e)  The  court,  however, 
under  some  circumstances  will  suspend  the  decree,  or  part  of 

(a)    SAtk.  49. 
(ft)    IMeriv.SSu 

(e)   Ambl.90.    ISYei.  408.    lAtk.190. 
(<0    Fox  V.  Maokrath,  2.0oz,  Uft. 

(•)    14  Yes.  68.V    17  Ym.  Ml.    U  Ym.  4fB.    I  Kadd.  Bep. 
Beames'  Ord.  Oh*.  268. 
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it,  till  After  the  lehearing.  The  purty  Applying  for  a  rcfacar- 
ing  most  deposit  ten  pounds  with  the  register,  to  be  paid  to 
the  adverse  party  in  case  the  decree  is  not  varied  in  a  ma  eriai 
ipoint,  and  he  is  likewise  liable  to  sncdi  fur^er  coists  as  tlio 
coort  maydizeet. 

151.  A  canse  is  generally  set  down  for  a  day  certain,  to 
be  reheard;  and  notice  mnst  be  given  ^wo  days  pre\-ioa»ly  to 
the  opposite  parties,  (a)  The  petitioner  must  also  luave 
copies  of  the  decree  and  petition  with  the  judge  two  days  lx>- 
fore  the  rehearing.  (6)  When  the  cause  comes  on  to  bo  re- 
heard, with  respect  to  the  party  who  petitions,  it  in  only  open 
as  to  the  parts  complained  of;  but  with  respect  to  the  ocUcr 
party,  it  is  open  as  to  the  whole,  (c)  There  may  al»o  Ix;  a 
rehearing  with  regard  to  exceptions,  pleas  and  demune^s,  as 
well  as  of  the  cause. 


Seohon  n.  i 

Of  the  BiU  of  Bebiew, 

152.  A  rehearing  will  not  be  granted  if  once  tba  decree 
has  been  enrolled,  even  if  only  one  of  several  defendants  has 
caused  the  enrollment,  [d]  and  the  party  aggrieved  can  in  -ho 
case  obtain  rdi^ef  against  the  decree  by  an  vrighuil  bill  for  tl^^e 
same  cause,  for  tlicn  the  decrees  of  the  court  would  be  contra- 
dictory, which  would  breed  the  utmost  coufuai-u.  \e\  The 
only  remedy,  therefore,  in  such  case,  is  by  a  bi.l  to  set  aside 
the  dfiCTee  for  fraud;  [/ 1  or  a  biU  of  review,  which  lies  against 
those  who  were  parties  to  the  original  bill,  and  against  them 
only,  [<f]  and  must  be  either  for  error  in  xjlw,  apparent  on 

(a)    1  Yes.  Jan.  4& 

{,h>   Beames' Ord.  Gluu'M. 

(c)    IP.  Wms.299. 

id]    I  Soh.  A  Lef.  234. 

[•]   syes.38&    13VM.66I. 

[/]   JAtk.  811. 

[#]  t  Chan.  Rap.  M. 

Eq.  Pl.— 11. 


122  TBB  BILL  OF  BETIEW. 

■Vie  face  of  the  decree^  or  on  some  nfiuj  matter  which  name  to 
the  knoviledge  of  the  paHy  aftfb  pttbucation.  [a] 

153.    In  the  former  instance  the  bill  may  be  filed  withont 
leave  of  the  court;  but  for  a  bill  of  review  grounded  on  the 
discovery  of  new  matter,  a  petition  to  the  court,  supported  by 
a  strong  affidavit  of  the  discovery,  \a  necessary,  together  with 
a  deposit  of  60Z.  [b]    A. "party  cantti^t,  upon  a  bill  of  answer, 
assign  for  error  matter  of  form  only,  or  of  abatement;  [c]  for 
it  is  too  lata  to  take  advantage  of  these  defects  when  the  decree 
is  piprfected^nd  suJbstardial  Justice  admiui^tj^rcd;  neitiher  can 
he  object  that  any  of  the  matters  decreed  are  contrary  to  the 
proofs  in  the  cause,  [d]  for  this  relates  to  the  facts  rather  than 
the  law;  and  a  fact  misunderstood  by  the  court,  may  be  a 
ground  for  an  appeal,  but  not  for  a  bill  of  review.    And  the 
reason  for  this  is,  that  the  object  of  a  bill  of  review  is  to  give 
the  court  an  opportunity  of  correcting  a  manifest  error,  into 
which  it  may  have  been  inadvertently  led,  or  unapoidahly, 
from  the  want  of  the  entire  evidence  in  the  cause,  so  as  not  to 
oblige  the  party  aggricived  to  resort  to  an  appeal  to  parli^inent, 
and  not  to  call  upon  the  courttoreccmsider  a  deliberate  opinion 
which  has  already  received  the  last  solemn  sanction  of  the  law 
by  being  recorded.    The  bringing  this  bill  does  not  impede 
the  execution  of  the  formier  decree;  and  on  the  contrary,  a 
person  U  hot  allowed  to  file  a  bill  of  review  unless  he  has  per^ 
formed  the  decree  to  the  utmost  of  his  power;  and  if  the  de- 
cree be  for  the  payment  of  money,  he  must  pay  it,  or  give 
security,  although  it  should  afttrwards  bo  ordered  to  be  re- 
funded. [e\    A  bill  of  reviaw  lies  only  for  him  against  whom 
there  has  been  a  decree,  [/]  and  none  but  parties  or  privies 
can  have  it,  siaco  nobody  else  can  be  aggrieved  by  such  decree, 
because  it  can  only  be  revived  upon  such  privies;  bat  if  it  be 
for  error  apparent  on  the  face  of  the  decree,  a  person  not 

[a]   2FMem.l78.   tP.Wjn8.S7L    tAtk.  SSL 

[6]   2Atk.l38.    2P.Win8.283.    1«  ye8.»8. 

[e]   3  Bro.  P.  0. 905.    1  Oha.  Ca.  121    1  Bq  Om.  Abe.  164. 

id]   I  Tern.  168.   2  Ball  A  BMtty.  154. 

[•]   lChan.C;a.42.   2Freem.  172.    iyora.in. 

(/]   2Freeni.]82,188.    Chan.Ca.5L 
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A  party,  bat  whose  rights  are  i^jiired  by  it,  may  file  the 
bUl.  [a] 

154.  The  uffoal  defence  to  this  bill  when  brought  for  error 
apparent,  is  by  a  plea  of  the  decree  and  a  demurrer  as  to  the 
errors  ast'igned;  \h]  which  being  set  down  to  be  argued,  the 
coui-t  proceeds  to  ofi&rm  or  reverse  the  decree,  or  if  the  bill  he 
brought  on  now  matter,  flt:ing  to  be  answei'ed,  the  defendant 
must  piit-in  an  answer » or  plead,  there  to;  and  the  prevailing 
party  tolces  the  deposit  of  fifty  pounds.  Twenty  years  after 
the  pronouncing  of  the  decree,  is  the  limitation  for  a  bill  of 
review.  [<?! 

ia]iVm.SSL 

[6]    VSdepoat,  Part  IL  cap.  4.  aeo.  3.  | 

[e]   ftBro.P.a400.   6  Bro.  a  C.  39Si.    3  Bro.  0.  C.  539.  '  V. 
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OHAPTEBXV. 
Of  Ezeontion. 

155.  The  progress  of  a  suit  in  chancery  being  fhos  ^raaed 
through  its  several  stages  to  its  final  completion  in  the  decree, 
it  remains  now  only  to  add  a  f6w  words  upon  the  manner  of 
enfoixsing  decre<3s,  or  the  process  of  £7secutUm, 

The  ancient  and  regular  coarse  of  the  court  is,  after  ike  cto- 
cree  is  signed  and  enroUedt  to  issue  a  torit  ofexebntion  against 
the  defendant.  This  writ  recites  the  decree,  and  commancU 
the  perfoi'manco  of  it;  it  must  bo  served  personally  on  the  de- 
fendant, but  sen^ice  may  be  substituted  on  his  clerk  in  conrt 
by  motion,  supported  by  an  affidavit  of  suf&cient  grounds,  [a J 
If,  after  service  of  the  writ,  the  defendant  refuses  to  perform 
the  decree,  the  usual  process  issues,  as  in  other  cases  of  con- 
tempt. On  the  return  of  a  distringas  against  a  corporation,  a 
sequestration  issues  immediately,  without  an  alia^  and  pluries 
dlslringus^  and  if  the  company  have  no  goods,  the  members 
are  liable  individually,  [b] 

156.  But  it  having  been  found  extremely  inconvenient  to 
be  obliged  to  run  through  the  entire  process,  as  for  want  of  an 
appearance,  and  as  tlie  virit  of  execution  cannot  be  sued  out  till 
al't.r  enrollment,  by  which  the  defendant  had  frequently  an 
oppoi'tuDity  of  absconding,  it  became  the  usual  practice  (and 
n  jw  almost  universal)  immediately  on  the  passing  and  enter- 
nig  of  the  decree,  to  obtain  a  .-hort  order,  that  the  defendant 
8-ou"d  comp'y  with  the  teims  of  the  decree  within  a  given 
XX}riod,  or  that  a  sergeant-at-arms  should  go  against  him. 

157.  If  the  sergeant-at-arms  returns  *^non  eM  inventus" 
a  sequestration  i.>sueB;  and  the  rents,  istiucs  and  profits,  to- 
gether with  the  goods  of  the  defendant,  are  applicable  to  the 

[a]  12  Yes.  203. 
[^  j  2  Vern.  396. 


or  xxBocnoK.  125 

liquidation  of  the  compladmiit'g  demand,  nnder  the  direction 
of  the  court,  [a J  in  which  respect  it  differs  from  the  seqnes-' 
tralion  on  mesne  process.  A  sequestration  -will  also  issue  ou 
the  return  of  an  attaclimcnt,  that  the  party  is  in  the  cnstody 
of  warden  of  the  fleet,  because  the  imprisonment  is  for  the 
coBiempt;  the  sequestration  in  satisfaction  of  the  decree,  [h] 
A  person  claiming  imder  a  title  paramount,  may  be  examined 
upon  inteiTogatories  before  the  master  '*prointere88e8uo";[c] 
or  if  the  question  to  be  tried  is  pore  matter  of  title,  the  court 
wUl  give  Lim  Lave  to  bring  an  ejectment,  with  proper  direct- 
iuns  to  protect  the  posscssiou.  If  by  the  master's  report  it 
appears  that  goods  were  talven,  the  property  of  another,  the 
Court  will  order  them  to  be  ppticifically  restored,  and  a  refer- 
ence will  be  made  to  ascertain  his  damages,  [d]  Exceptions 
cannot  be  taken  to  the  report,  because  the  suit  is  concluded  by 
the  decree;  but  if  obj(  ctionable,  the  report  should  be  set  down 
on  further  directions,  [e] 

158.  When  tlie  decree  or  order  is  for  the  performance  of 
8ome  specific  act— as  to  deliver  up  deeds  aud  papers,  or  to  an- 
swer on  interrog.itories,  or  such  like,  and  the  defendant,  being 
in  custody,  still  pjrbists  in  his  contumacy,  the  complainant 
may  have  him  brought  into  court  by  ^'habeas  corpus"  and 
admonished;  and  the  court  may  set  a  fine  upon  him  and  award 
1  rocess  to  the  sheriff  of  the  county  where  his  estate  lies,  to 
levy  and  pay  it  into  the  Hanaper;  and  may  order  him  to  be 
kept  a  close  prisoner,  f  /  J  An  escape  warrant  lies  by  Btat.  5 
Anne,  c.  9,  in  resxx:ct  of  persons  who  have  been  committed  for 
non-performance  of  orders  or  decrees. 

159.  So  far,  the  proceedings  are  "  in  personam"  merely; 
but  if  the  decree  be  ''in  rem"  as  for  the  delivering  up  of  an 
estate,,  the  complainant  may  obtain  an  order  for  an  injunction, 
commanding  the  possession  of  tho  lands  to  be  yielded  up  to 

taj  2Atk.23.    1  Diok.  106. 

lb]  18  Yea.  314.   SP.Wms.  240. 

[«]  9yes.  3Jd. 

[d]  SBall.  ABeatty,fi7. 

C«]  1  IMok.  94. 
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him,  aooordiDg  to  the  decree  pronounced  in  the  canse;  and  the 
court  will  grant  a  commiBsion  to  the  sheriff  to  put  the  party  in 
possession,  together  with  a  lorit  of  asHs^ance,  if  required, 
commanding  the  sheriff  to  aid  and  ahet  in  so  doing  with  the 
power  of  the  county,  [a]  But  if  the  complainant  has  not 
made  all  the  persons  deriving  an  interest  in  the  lands  parties 
to  the  suit  (unless  their  interest  was  acquired  pending  the 
cause),  ho  must  proceed  at  law  to  recover  the  possession;  for 
none  but  parties  in  the  cause  can  be  aflEbcted  by  the  decrees. 
[a]  Harr.  Chan.  Pfm.  3S3.  S  P.  Wms.  879. 
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CHAPTEB  XVI. 

Of  Supplemental  Proceedings  and  Secondary  Bills, 

160.  Before  we  conclude  this  review  of  the  practice  of  the 
Court  of  Chancery,  it  will  be  necessary  concisely  to  advert  to 
the  nature  of  the  procesdings  on  SupplemeiUal  Bills  and 
BiUs  of  Beviwfr,  whicli/being  incidental  and  secondary  uiily 
to  the  original  suit,  could  not,  with  convenience,  bi^  treated  of 
in  the  former  part  of  the  work. 


Beotion  I. 
Of  SupjplemerUal  Bills, 

161.  A  supplemental  bill,  properly  so  called,  is  a  bill  filed 
for  the  purpose  of  supplying  a  defect  which  has  aiisen  in  the 
progress  of  the  suit,  by  the  happening  of  some  event  suhse" 
quenJt  to  the  filing  of  the  original  bill.  We  have  already  seen 
that  if  the  complainant  discovers  any  (mgiiml  deficiency  in 
his  bill,  he  is  at  liberty,  np  to  the  time  of  joining  issue,  to 
cure  the  omission  by  amendment;  and  that  for  the  purpose  of 
merely  adding  formal  parties,  the  amendment  may  be  made 
at  any  period  of  the  suit.  If,  however,  such  parties  are  ren- 
dered necessary  by  any  circumstance  having  occurred  after 
the  bill  filed,  there  must  be  a  supplemental  bill,  [a] 

162.  After  the  pleadings  on  both  sides  are  closed,  the 
complainant  cannot  remedy  an  original  deficiency  in  his  bill 
by  amendment,  because  that  would  be  to  open  the  whole  anew, 
and  would  be  productive  of  great  irregularity  and  confusion. 
But  if,  at  such  a  stage  of  the  proceedings,  he  should  discover 
any  imperfection  in  his  bill — as  that  he  requires  f  mother  dis- 
covery, or  to  put  new  matter  in  issue — ^he  will  be  at  liberty  to 
resort  to  a  supplemental  bill  for  that  purpose. 

{a]   llatf.4t.   SAtk.2n. 
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1C3.  ThnSi  a  supplemental  bill  is  merely  in  coniinurtHan 
of  the  original  suit,  and  filed  for  the  purpose  of  filling  up 
such  a  deficiency  as  does  not  can»e  a  material  altera  ion  in  the 
matter  in  litigation,  or  a  change  of  the  principal  parties,  and 
when,  therefore,  it  is  only  reqiii»ite  to  add  sometiiing  te  the 
fomner  proceedings  in  order  to  attain  complete  justice;  and 
this  is  the  essential  difference  between  supplemental  bills  and 
original  bills,  in  the  nature  of  thum,  the  latter  being,  to  all 
intents  and  purposes,  the  commencement  of  a  new  suit,  which, 
nevertheless,  may  in  its  consequences  draw  to  itself  the  ad- 
vantage of  the  procjedings  on  the  former  bill,  [a]  A  sup- 
plemental bill  may  be  filed,  even  aft^r  a  decree  has  been  made 
in  the  cause;  and  it  may  bo  cither  in  aid  of  the  decree  to  carry 
it  into  execution,  or  to  have  further  directions;  [&j  or  it  may 
seek  to  alter  it,  as  on  a  rehearing,  which  is  the  peculiar  case 
of  a  supplemental  bill  in  the  nature  of  a  biU  of  review,  already 
mentioned,  or  it  may  be  added  to  a  bill  of  review,  where  the 
clrcumbtances  require  it. 

164.  In  general,  the  supplemental  bill  must  pray  that  aU 
the  defendants  must  appear  and  answer  to  the  charges  it  con- 
tains; but  if  the  defect  in  the  suit  is  occasioned  by  an  altera- 
tion, or  acquisition  of  interiest  happening  to  a  defendant,  or  a 
person  necessary  to  be  mado  a  defendant,  the  supplemental 
bill  may  be  exhibited  against  such  person  alone;  and  may  pray 
a  decree  upon  the  particular  supplemental  matter  iJlegod 
against  that  person  only,  unless  the  interests  of  the  other  de- 
fendants may  be  affected  by  ihat  decree,  [c]  Where  the  sup- 
plemental bill  is  filed  merely  to  bring  formal  parties  before 
the  court,  the  parties  to -the  original  bill  need  not  be  made 
parties  to  the  supplemental  bill,  [d] 

163'  When  the  answers  have  been  put  in  and  the  proceed- 
ings on  the  supplemental  bill  have  arrived  at  the  same  point 
at  which  the  original  bill  stood, Jthey  then  proceed  pari  passu, 

[a]   Mitf.78. 

16]    3Atk.  133. 

ie]    Mitf.  59. 

Idl  Ibid.  ■ 
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foge&er;  and  ihe  caaie  must  be  heard  npon  the  8np;)Icin<>ntal 
bill  at  the  same  time  that  it  cpmea  oq  to  be  heard  upon  the 
original  bill.  But  if  the  supplemental  bill  i»  filed  alter  the 
hearing  or  decree  on  the  original  bill,  the  canso  must  be  again 
heard  on  the  supplemental  matter,  and  if  it  b^  in  aid  of  the 
decree,  directions  are  given  that  the  new  matter  shonld  be 
connected  with  the  former  decree.  In  .general,  on  a  bill  t^ 
caiTy  a  former  decree  int^  execnilon,  the  court  will  only  ( n- 
force,  and  not  vary  the  former  d.cree;  \a\  but  where  a  bill  is 
brought  to  have  the  benejU  of  a  former  decreet  the  court  may 
examine  the  justice  of  the  original  decree;  but  then  it  must 
be  upon,  the  proofa  taken  iu  the  cause  wherein  that  decree  was 
made,  and  the  complainant  cannot  examine  witnesses,  much 
less  the  same  witnessc  s  to  the  matters  in  i^sue  in  the  former 
cause,  [h]  Where  a  Bupplcmental  bill,  after  a  decree,  brings 
A  new  person,  or  a  new  interest  before  the  court,  it  U  open  to 
the  parties  to  make  any  objection  to  the  decree  that  might  have 
been  made  at  the  first  hearing,  [c] 


When  the  supplemental  bill  is  in  the  nature  of  a  bill 
of  re^ew,  which  u,  where  new  matter  is  discovered  since  the 
bearing  which  mi^t  induce  the  court  to  alter  or  reverse  its 
former  decision  before  the  decree  is  signed  and  enrolled,  a 
peiUUm  of  rf hearing  is  £le<l  with  it,  and  the  cause  brought  on 
upon  both  logetherl  This  last  kind  of  supplemental  bill  par- 
takes so  for  of  the  nature  of  a  bill  of  review,  that  it  is  neces- 
sary to  obiain  leave" of  the  court  to  file  such  bill;  and  the  same 
a.ffidarit  is  required  for  tliis  purpose  as  is  necessary  to  obtain 
leave  to  file  a  bill  of  i^view  on  discqvery  of  new  matter,  to- 
gether with  thiQ  u«aal  deposit  of  fifty  pounds.  [d\ 

'  3.67.  When  a  supplemental  bill  is  filed  after  publication ^ 
for  iiie  purpose  of  putting  new  matter  in  issue,  if  there  be  no 
proof  to  the  new  matter  the  bill  must  be  dismissed;  but  it 
would  be  irregular  to  examine  witnesses  to  a  matter  tluU  was 

[a]  Mitf.  75. 

[b]  2  Vera.  409.    1  yes..34S. 
(«]   S  Bra.  O.  C.  392. 

id}    ndecmUkV-^   2Atk.l38. 
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in  iitgufi,  and  not  proved  in  the  original  osttte;  and  such  probfii 
would  not  be  sofiered  to  be  read  at  the  hairing,  [a]  for  the 
same  reason  that  where  parties  are  added  by  toiendmente^^^ 
publication,  the  cause  as  to  such  parties  must  be  heard  on  bill 
and  answer  only. 


BsoTioN  n. 

Of  BiOs  of  Bevivor,  and  in  ihe^  Naher^  of  JSeviMh  ttnd  8v^ 

plement, 

168.  If  in  the  progress  of  a  suit,  any  of  the  prinoipal  par- 
ties should  die,  [b]  or  a  feme  plaintiff  marry  [c]  (whereby  she 
can  no  longer  sue,)  or  any  other  event  should  occur  by  means 
of  which  the  original  suit  falls  to  the  ground  in  oonsequenoe 
of  there  being  no  longer  before  the  court  any  person  by  o^ 
against  whom  the  suit  can  be  continued,  the  court  will  in  suell 
case  permit  a  bill  to  be  filed  by  or  against  the  person  whd 
comes  in,  in  the  same  right  as  the  original  party,  and  whose 
title  cannot  be  controverted^  praying  that  the  suit  and  the  pro* 
ceedings  upon  it  may  be  restored  to  the  same  plight  and  con* 
dition  as  for  or  against  the  new  party,  in  which  it  stood  with 
respect  to  the  original  yairtj  through  whom  the  abatement  was 
caused.  Such  bill  is  termed  a  Bill  of  Revivor,  and  can  only 
be  had  by  or  against  the  heir,  executor,  or  administrator  of  a 
deceased  party,  or  the  husband  of  a  feme  plaintiff;  for  they 
alone  come  in  by  a  title  that  cannot  be  lUigaied^ 

169.  The  reason  why  the  court  will  allow  the  former  pro- 
ceedings to  be  revived  in  this  case  is,  because  as  the  new  party 
comes  in  in  the  same  rigJU  as  the  original  party  from  whom  he 
claims,  he  is  clothed  with  all  the  rights  and  subject  to  all  tho 
duties  to  which  tho  former  was  liable,  and  is  bound  by  his  acts; 
con8equf.ntly  the  original  suit  remains,  in  all  particulars,  nn« 
altered,  except  by  the  substitution  of  a  party,  whQ>  being  th« 

[a]  Tin.  Abr.  tit.  Chan.  (R.  A.)  Ca.8,9. 

[b]  2  Eq.  Oa.  Abr.  n.  1,  in  muy. 

le}   1  Yern.  318.    1  Yes.  182.  , 
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repraentatiYe  of  the  originftlf  may  therefore  claim  the  benefit 
of  tho  former  proceedings;  pr  who,  if  a  defendant,  is  bound 
by  the  acts  of  his  predecewor,  and  cannot  therefore  make  a 
new  defence.  It  would  be  useless,  therefore,  to  compel  the 
parties  to  commence  the  whole  suit  **denovo"  and  retrace  the 
same  steps;  but  the  complainant  may  either  reyive  or  file 
a  new  original  bill,  at  has  option,  (a) 

-  170.  A  bill  of  xevivor  strictly  pats  no  question  in  issue 
between  the  parties,  but  U  rather  in  the  nature  of  &  petition  to 
hard  the  suit  reviTed;  and  it  differs  only  from  a  petition  in 
this :  that  if  brings  new  parties  before  the  court.  But  a  bill  of 
rerlTor  may  in  some  cases  require  an  answer,  as  where  the  de- 
fendant is  called  upon  to  admit  assets  come  to  his  hands;  or 
he  may  be  called  upon  to  answer  the  original  bill,  when  that 
had  not  been  done  by  the  original  party.  If.  therefore,  a  per- 
son conies  in  who,  though  standing  in  the  same  right  claims  by 
a  tiile  th^  may  be  disputed^  and,  consequently,  must  be  put  in 
issue,  there  cannot  be,  in  such  case,  a  bill  of  revivor.  Thus, 
for  example,  a  devisee  cannot  bring  a  bill  of  revivor  in  right 
of  his  testator,  but  he  may  file  an  original  bill,  stating  the  for- 
mer proceedings,  charging  tfi0  vcUidity  of  his  title,  and  praying 
thereupon  to  have  the  proceedings  revived;  and  if  his  title, 
fhu8  put  in  issue,  be  either  admitted  or  proved,  he  is  then  en- 
tilled  to  all  the  benefits  of  a  revivor.  This,  therefore,  is 
termed  an  original  bill  in  the  nature  of  a  bill  of  revivor, 

171.  Again,  if  the  property  which  is  the  subject  of  litiga- 
tion be  entirely  transferred  from  either  of  the  original  jmrties 
to  a  third  i)erBon,  who  does  not  hold  in  tfie  same  rights  as  in 
the  case  of  sucoession  to  a  benefice,  here  the  suit  is  at  an  end, 
as  the  party  by  or  against  whom  it  was  carried  on  is  out  of 
court,  for  want  of  interest;  and  it  cannot  be  continued  for  or 
against  the  new  party  in  whom  such  interest  is  vested  by  bill 
of  revivor,  because  the  title  may  be  litigated;  nor  yet  by  an 
original  liUinthe  nature  of  abiUof  revivor,  because  as  the 
iiew  party  does  not  come  in  i^i  the  same  right  as  the  original 

(a)   1  Vmn.  46S.   S  Atk.  «6L 
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party  he  is  not  bound  by  his  ftsts;  nor  is  he  entitled  to  tbtf 
same  claims,  or  sabjeot  to  the  ssme  duties,  except  so  far  as  har 
is  placed  in  a  similoa'  position  with  his  predecessor.  In  such 
case,  therefore,  there  must  be  an  entirely  new  suit  com« 
menced,  which  has  relation  to  the  original  suit  only  to  tiie  exi 
tent  that,  in  so  much  as  it  agrees  with  the  former  circnm* 
stances,  the  court  will  make  similar  orders;  and  in  this  respect 
it  is  termed  an  original  bUi  in  the  nature  of  a  supplemental  hiU, 

172.  In  all  these  cases,  howeyer,  tljie  parties  we  allude  to 
must  be  the  principal  partiee;  for  when  any  event  occurs 
which  causes  a  change  informql  parties,  such  as  trustees,  or 
in  parties  who  have  but  a  secondary  or  remote  interest  in  the 
subject  of  litigation,  and  who  must  therefore  be  brought  be- 
fore the  court  in  order  to  have  a  complete  decree;  this  being 
only  a  defect  arising  in  the  original  suit,  may  be  supplied  by 
a  supplemental  bill,  merely.  But  if  such /ormaZ  parties  Imp- 
pen  to  be  prinoipcH  parties  likewise,  as  in  the  case  of  persons 
carrying  on  a  suit  en  atder  droUt  such  as  assignees  undier  a 
commission  of  bankrupt,  then  the  death  or  removal  of  these 
parties  will  cause  an  abatement  of  the  suit.  The  new  bill, 
therefore,  to  bring  their  successors  before  the  court,  will-be 
tuppHemevdal  in  respect  of  their,  being  formal  parlies,  and  in 
the  nature  of  a  bill  of  revivor,  in  respect  of  their  being prin- 
cipal  parties,  and  is  therefore  termed  a  sugplemenial  JyiU,  in 
the  nature  of  a  biU  of  revivor » 

173.  A  bill  of  revivor  being  a  petition  for  the  restosation 
of  an  abated  suit,  with  aU  its  proceedings,  must  not  pray  that 
part  only  of  these  proceedings  shall  be  revived,  but  the  whole 
will  be  restored  to  the  condition  it  stood  in  when  the  abate- 
men t  happened,  [a J  Proceedings  in  cross  causes  are  not  re- 
vived without  a  bill  of  revivor  in  each,  except  as  to  any  matter 
of  an  account  decreed,  when  both  parties  being  equally  inter- 
ested,  a  bill  in  one  causa  praying  the  whole  may  be  revived, 
revives  the  whole,  [h]  This,  then,  beiag  the  sole  object  of 
the  bill,  it  must  not  contain  more  new  matter  than  is 

[a]   2  Chan.  Oa,  80.    Oilb.  For.  Bom.  174. 
lb}   Hinde,51.    GUb.  For.  Bom.  114. 
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parr  io  show  a  title  to  reyivo,  and  anything  beyond  fhai  wonld 
Ix:  dt-mnrrable.  [a\  Much  luss  most  it  contain  any  variatioa 
from  tlic  onginsd  bill,  [b]  Bnt  tlie  (fmdiimg  a  complainant 
to  tlK)  ovi^n^l  bill,  and  stating  the  reasons  of  such  omission  (as 
that  ho  Lad  executed  a  release  to  his  complain tifb),  [c]  or  the 
omission  of  a  defendant  who  had  not  answered  [d]  the  original 
bill,  id  not  considered  sachayai'lation  as  toyitiato  the  reyivor. 
Where  tho  bill  of  assotd  requires  an  admission  of  assets  from 
the  rcprcsontatives  of  the  deceased  party,  or  otherwise  that  on 
accomit  may  be  taken  of  what  has  como  to  their  hands,  this  is 
merely  part  of  the  caso  necessary  to  show  the  tiUe  to  reyiye; 
and  if  tho  rcprcsentatiyes  do  not  admit  assets,  the  cause  must 
bo  heard  ou  the  bill  of  reyiyor,  that  the  amount  of  the  property 
of  the  deceased  party  answerablo  to  the  demands  of  the  suit 
may  be  ascertained;  and  so  far  the  bill  is  in  the  nature  of  an 
original  bUl. 

174.  If  a  complainant  refoaes  to  join  his  co-plaintif&  in  a 
bill  of  reyiyor  he  must  be  made  a  defendant  and  the  reason 
stated;  [ej  and  this,  ex  necessitate  rei,  is  not  such  new  matter, 
or  such  a  yanance  as  is  demurrable.  In  like  manner,  if  the 
interest  of  the  deceased  is  seyered  so  that  part  is  yested  in  his 
Aeir  and  part  in  his  personal  representatiye,  a  bill  of  reyiyor 
may  be  filed  for  either  in  part  only,  so  far  as  his  interest  is 
concerned^  or  the  suit  may  be  reyiyed  as  to  part  by  one  bill, 
and  as  to  the  other  part  by  another.  [/  ]  So,  also,  in  the  case 
of  a  bill  by  creditors  on  behalf  of  themselyes  and  oilier  credit* 
crs,  any  creditor,  though  not  a  party  to  the  original  bill,  is 
entitled  to  reyiye;  [g]  and  these  are  not  such  yariations  as 
can  be  demurred  to,  for  they  do  not  in  any  way  alter  the 
nature  of  the  matter  in  litigation  between  the  parties.  Should 
any  new  matter,  howeyer,  arise  in  consequence  of  the  abate* 

[a]   2  £q.  Oa.  Abr.  in  inaisia. 

[6]   Hinde.  «. 

[e]  2  Chan.  Oa.  M. 

[d]   iyem.a06. 

[«]    lEq.Ca.Abr.2.   11  Yes.  SOS. 

[/]  'Mitf.eS.    l£q.Ga.Abr.S-l 

[9]  ntd, 

Eq.  Pl.— n. 
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ment,  whicb  oiigbt  io  be  pnt  in  i^sne,  or  any  alteration  ensae 
necessary  to  be  stated,  tbis  may  be  done  by  a  supplemental 
bill  added  to  and  made  part  of  the  bill  of  rcyivor,  wLicb  is 
tbence  called  a  biU  of  revivor  and  gupplemerU.  So,  likewise, 
amendments  may  be  made  after  a  reyivor,  when  the  proceed- 
ings are  in  such  a  state  as  to  admit  them;  and  the  ncw^  party 
will  be  called  upon  to  answer  the  amendments  in  like  manner 
as  be  must  put  in  an  answer  where  the  original  party  had  died 
without  answer,  or  after  exceptions  allowed.  Where  ths 
original  party  has  pleaded  to  the  bill,  and  die>s  before  the  plea 
is  argued,  the  representatire  most  plead  de  novo,  for  tbe  first 
cannot  be  argued  then,  [a] 

175.  If  the  party  whose  death  has  caused  the  abatement 
be  a  complainant,  his  representative  must  briug  all  the  origi- 
nal parties  before  the  court;  if  a  defendant,  then  the  suit  is 
revived  against  Lis  representative  only,  the  suit  not  having 
abated  with  respect  to  the  remaiiiing  parties.  Of  coarse  it 
can  only  be  the  interest  of  a  party  complainant  to  revive  the 
suit;  but  after  a  decree  pronounced  it  may  be  for  the  b^efit 
of  a  defendant,  or  those  claiming  under  him,  to  have  the  de- 
cree revived,  and  be  will  be  at  liberty  to  do  so,  if  the  com 
plainants  neglect  or  refuse  to  revive  it  [&]  It  is  not  compe- 
tent,  however,  for  either  party  to  revive  a  suit  merely  for 
costs,  for  this  is  actio  personalis  et  moritur  cum  persona,  {c\ 
Bat  if  the  costs  have  been  taxed,  and  the  rtport  made  in  the 
lifetime  of  the  party,  this  makes  it  a  judgment  debt,  and  the 
representative  may  revive.  [c2]  In  an  injunction  canse.  it 
the  suit  abates  the  .defendant  may  move  that  it  be  revived 
within  a  stated  time,  or  that  the  injunction  be  dissolved;  but 
he  cannot  himself  revive  merely  for  the  purpose  of  dissolving 
the  injunction.  \e]  In  an  informfrtion  with  a  relator,  if  the 
relator  should  die  the  cuurt  will  suspend  further  proceedings 
tmtil  another  relator  be  appointed.  [/J 

[a]    Harr.  77. 

[&]    10yes.40fi.    12  Yea.  317.    1  Uerir.  171 

[e]    Gilb.  For.  Bom.  81. 

[dj  2  Yes.  462.    2  Meriy.  116. 

[«]    12  Yes.  311. 

£/]   Yicbnote  to  1  Swuist.  301 
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176.  Ib  a  bill  of  reviror  merely,  the  d^endsni  must  ap- 
pear in  a  town  oa«ae,  in  foor  days  exGlusive;  and  in  a  countiT' 
cause,  in  eight  days,  esdusive  of  the  service  of  svbpoena;  or 
in  default*  prooeas  of  oontempt  mi^  be  iasned.  Where  it  is 
neeeBsary  to  make  a  former  defendant  a  party  to  the  bill  of 
xeTivor  also,  although  he  has  appeared  and  answered  the  orig- 
inal bill,  yet  if  he  cannot  befound  to  be  served  withasuZ^cena 
to  the  bill  of  reviTor,  the  complainant  must  proceed  under  the 
siatnte  5,  Geo.  IL,  c.  25,  to  have  the  bill  taken  pro  confesso; 
[a]  and  service  of  the  mibp<»na  to  revive  on  the  clerk  in  court 
in  the  original  cause,  will  not  be  allowed,  [h]  The  defendant 
has  eight  days  allowed  him  after  appearance,  to  show  cause 
•gainst  the  revivor,  and  to  put  in  answer,  if  it  be  required.  If 
no  cause  be  shown,  the  suit  may  be  revived  on  motion,  as  a 
matter  of  course,  upon  an  allegation  that  the  time  allowed  for 
the  defendant  to  answer,  by  the  course  of  the  court,  is  expired, 
and  that  no  cause  is  shown  against  the  bill;  [c]  and  this, 
whether  the  defendant  answers  or  not;  for  though  the  defend* 
ant  should  insist  by  way  of  answer,  that  the  complainant  has 
no  title  to  revive,  tiie  court  will  notwithstanding,  on  motion, 
order  the  proceedings  to  stand  revived,  and  refer  the  question 
of  the  validity  of  the  cause  shown  to  the  hearing;  since  the 
defendant  has  thought  proper  to  submit  to  the  suit  by  answer* 
ing.  But  if,  at  the  hearing,  the  complainant  does  not  show  he 
has  a  good  title  to  revive,  he  will  take  nothing  by  his  suit,  [d] 
When,  therefore,  the  defendant  can  show  cause  against  the 
revivor,  as  that  the  new  party  is  not  the  heir,  etc.,  or  that  he 
has  not  the  like  interest  or  the  like  cause  of  complaint,  as  in 
the  former  suit;  or  that  the  defendant  is  not  the  person  sub* 
Ject  to  the  demand;  the  proper  mode  of  making  the  objection 
is  by  plea  or  demurrer;  on  the  argument  of  which  the  prelim* 
inary  question  will  be  disposed  of .  [e] 

la]  2  Bro.  O.  O.  127.   1  Diok.  63. 
lb]  2  Dick.  54S. 
le]  S  P.  Wms.  S48. 
Id]  Mitf.  61. 
[•llP.Wiiu.M8.   MitlSM. 
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177.  Where  a  suit  in  eqxiity  abates  by  the  dea&  of  the 
complamaDt,  his  executor  or  administrator  must  revive  within 
six  years,  otherwise  the  statate  of  limitations  may  be  pleaded, 
except  where  there  has  been  a  decree  to  account^  in  which  ease 
a  bill  of  revivor  is  considered  in  the  nature  of  a  seire  fiiciaSt 
and  not  within  the  statute  of  limitations,  [a]  And,  in  gen- 
eral, a  bill  of  revivor  lies  not  upon  a  decree  of  long  standing, 
viz.  thirty  years;  but  the  party  may  exhibit  an  original  bill,  and  , 
set  forth  the  decree  as  evidence,  [b]  Notwithstanding  an 
abatement  by  death,  the  court  sometimes,  with  the  consent  of 
all  parties  intt rested,  [c]  orders  collateral  things  to  be  done, 
such  as  the  delivery  of  deeds  and  writings,  or  money  to  be  paid 
out  of  the  bank,  without  a  revivor;  but  thisi&only  done  where 
tlie  court  mu»t  deliver  itself  from  the  custody  thereof,  and 
proceed  ex-officio,  [d]  Revivor  upon  revivor  lies  until  the  in- 
terest of  the  thing  in  question  be  determined.  [0] 

[a]  1  p.  Wms.  742.     • 

[b]  2  Chan.  Ca.  216. 

[c]  2Ve8.400. 

id]   £q  Ca.  Abr.  2.    1  Yes.  I8S. 
[«]   Hard.20L 
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OHAPTEB  I. 
Of  Plea^ng  in  General. 

"And  know,  my  son,  that  it  is  one  of  the  most  honorable,  landable. 
and  profitable  things  in  our  law,  to  have  the  scienop  of  well  pleading; 
and  therefore  I  connsaHe  thee  especially  to  imploy  thy  courage  and 
care  to  luarne  this."— Zittfeton. 

X78.  The  science  of  pleading  has  been  80  long  regarded  by 
those  who  are  ignorant  of  its  true  nature  and  objects  as  a  sys- 
tem invented  for  this  purpose  of  evasion  and  the  perversion  of 
jnstice,  an  opinion  which  is  unfortunately  countenanced  by  the 
firequent  miscarriage  of  causes  upon  small  and  trivial  niceties  in 
pleading,  [a]  that  it  will  be  necessary  for  us  to  enter  into  the  con- 
sideration of  pleading  in  general,  its  use  and  design,  in  order 
to  rescue  it  from  undeserved  obloquy,  and  to  endeavor  to  re- 
move from  the  mind  of  the  pupil  the  unfavorable  impression 
he  is  apt  to  conceive  on  his  first  entrance  upon  the  study. 

X79.  From  the  number  of  minute  and  intricate  rules  lai4 
down  in  the  treatises  on  this  subject,  collected  from  decisions 
in  an  infinite  variety  of  cases,  the  compilers  of  which  consider 
it  quite  sufficient  to  refer  to  the  authorities  without  stating  the 
reason  upon  which  the  rule  is  founded,  the  student  finds  him- 
self involved  in  a  net  of  inextricable  difficulties  and  niceties, 
for  which  he  in  vain  seeks  for  a  solution.  He  is  terrified  in 
approaching  a  subject  which  at  first  seems  necessary  to  be  com- 
mitted to  memory  in  order  to  bo  mastered.  He  is  in  despair 
when  he  observes  its  complication  and  minute  magnitude,  and 

[a]    Hale's  Hist.  Com.  Law,  212. 
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he  too  often  throws  it  up  in  disgast,  from  supposing  that  sub- 
stantial justice  is,  in  many  instances,  intercepted  by  mere 
technical,  and,  to  him,  apparently  unmeaning  forms.  Add  to 
this,  that  from  the  abuses  that  from  time  to  time  have  crept 
inlothe  system,  '* special  pleading"  has  been  long  a  byword 
for  sophistry  and  the  splitting  of  straws.  We  cannot,  there- 
fore, bo  much  surprised  at  the  number  of  prejudices  to  be 
overcome,  on  commencing  the  study  of  this  branch  of  the 
profession,  that  bo  few  erer  become  acquainted  with  its  real 
principles,  and  that  so  little  has  been  done  towards  bringing 
back  the  science  to  that  ancient  simplicity  and  perfection  to 
which  it  had  attained  in  the  rei^of  Edward  the  Third,  [a] 

180.  It  will  be  our  business,  then,  to  make  an  effort  to 
Justify  the  encomiums  of  Littleton  Jipon  it;  and  to  prove,  as 
liord  Mansfield  says,  that  the  '*  substantial  rules  of  pleading 
are  founded  in  strong  sense  and  in  the  soundest  and  closest 
logic;  and  so  appear,  when  well  understood  and  explained;" 
but  which  (as  he  remarks  in  the  same  case)  *'  by  being  misun- 
derstood and  misapplied,  are  often  made  use  of  as  instruments 
of  chicane."  [b]  To  this  purpose  we  must  commence,  by  en- 
deavoring to  arrive  at  a  dear  and  precise  notion  of  what  it  is 
a  man  does  when  he  is  said  to  bring  an  action,  or  institute  a 
suit  a^ust  another.  When  a  person  feels  himself  aggi'ieved, 
and  cannot  otherwise  have  redress,  he  applies  to  the  law  to  in- 
terpose its  authority,  in  order  to  restore  to  him  a  right  that  is 
witiiheld,  or  to  give  him  reparation  for  an  injury  sustained. 
But  the  law  will  not  interfere  by  its  ministerial  officers,,  up  .n 
the  bare  suggestion  of  injury;  it  i^uhrcs  that  the  wrong  shall 
be  proved,  and  the  right  substantiated,  for  otherwise  it  might 
be  turned  into  an  instrument  of  violence.  For  this  purpose 
courts  of  judicature  have  been  erected,  where  the  claims 
of  the  parties  may  be  contested  and  the  judgment  of  the  1  .w 
ascertained,  before  its  sanction  is  awarded.  The  courts  of  law 
have,  on  their  part,  laid  down  certain  rules  and  formnle  of 
proceeding,  which  long  experience  has  taught  to  be  tiie  best 

[a]    FIcfa  lUle't  Hist.  Oom.  Law,   Ck>.  UtL  M4,  b.  (A). 
[»]   1  Burr.  »9. 
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adapted  to  the  purpoee  of  arriving  at  a  speedy  and  jnst  decis- 
ion; a  departure  from  ivhich  rules  must  occasion  great  incon- 
venience, and  sometimes  a  manifest  defect  of  justice,  [a] 
Hence  causes  are  fi*6qnentl7  delayed  by  the  raising  of  mere 
technical,  and,  to  a  common  observer,  frivolous  objections. 
And  though  this  is  an  evil  much  to  be  regretted,  it  is  one  that 
arises  more  from  the  i;piorance  of  practicers  than  from  any 
inherent  blemish  in  the  law.  ['>  |  This  is  an  observation  which 
applies  with  peculiar  force  to  pleading,  the  propriety  and  util- 
ity of  the  rules  in  which  are  not  always  so  discernible  as  in 
the  other  branches  of  practice. 


Section  I. 

Analyidit  of  the  Pleadings  at  Common  Law, 

181.  Ux)on  complaint  being  made  to  a  court  of  justice,  its 
first  step  is  to  summon  the  defendant  to  appear  and  answer 
the  allegations  made  against  him.  As  it  would  be  contrary  to 
justice  to  pronounce  an  opinion  "  altera  parte  inaudUay"  the 
defendant  thereupon  comes  and  contests  the  plaintiffs  right, 
either  by  disputing  its  legality  or  denying  the  facts,  or  some 
particular  fact,  on  the  ground  of  which  such  right  is  claimed; 
or  alleging,  on  his  own  behalf,  such  matter  as  would  operate  to 
avoid  the  plaintiff's  demand,  by  showing  that  no  cause  of  com- 
plaint existed;  or  if  it  once  existed,  was  subsequently  removed. 
These  are  such  answers  as  go  to  the  m£rits  of  the  point  in  dis- 
pute. But  independently  of  these,  there  are  prfUminary  ob- 
jections which  may  be  talcen,  to  excuse  the  defendant  from 
entering  into  any  contest  about  the  matter — as,  that  the  couH 
applied  to  by  plaintiff  for  relief,  is  not  the  one  proper  to  take 

[a]  8wU  Jura, «ipif  /ormula  d$  omnQnu  rdtut eonatttutcBt  ne qvSnm  autin 
paure  injuria^  tuU  ratUme  aetltnUt  errtune  postU. — Cie.  Pro.  Q.  Roue. 

[h]  1  Boa.  A  Pnl.  89;  where  it  it  observed  by  Eyre,  Chief  Jnttioe, 
tb»t  *'  infinite  mischief  has  been  produced  by  the  facility  of  the  eonrta 
in  overlooking  errors  in  form ;  it  encouraffes  carelessness,  and  places 
ignoranoe  too  mnch  upon  a  footing  with  knowledge,  amonffst  those  who 
praotioe  the  drawing  of  pleadings." 
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cognizance  of  the  suit;  or  that  the  plaintiff  is,  for  some  reason 
foreign  to  the  caose  of  action,  not  entitled  to  claim  the  assist- 
ance of  a  court  of  justice;  or  lastly,  that  there  is  some  defect 
in  the  mode  of  proceeding,  which  would  ultimately  render  the 
interference  of  the  law  abortive. 

182.  These  disputations  of  the  parties  were  originally  de- 
livered **o?*e  terms"  in  court,  and  were  noted  down  by  the 
ofiicer,  tliat  the  court  might  understand  what  was  the  real 
point  of  controverny.  And  if  any  objection  arose  upon  the 
law  of  the  case,  it  was  at  oiice  decided  on  argument.  If  the 
disputo  turned  upon  a  question  of  fact,  it  was  sent  to  be  ascer- 
tained, according  to  its  ap;  ropriate  mode  of  trial.  In  process 
of  time,  however,  as  the  business  of  the  courts  increased,  the 
parties  were  sent  out  of  court  to  settle  among  themselves  the 
terms  of  the  question  upon  which  the  judgment  of  the  court 
was  demanded,  or  the  verdict  of  a  jury  required;  and  thence- 
forward the  counsel  on  both  Rides  drew  up,  in  writing,  the 
several  allegations  and  answers  of  tlieir  respective  clients, 
until,  in  the  courso  of  the  altercation,  they  arrived  at  some 
disputed  point  of  law,  or  some  material  fact,  distinctly  alleged 
on  one  side  and  denied  by  the  other:  for  not  until  then  did 
they  require  the  assistance  of  the  court  or  jury.  These  pre- 
liminary disputations  of  the  parties  are  termed  Pleadings; 
and  the  point  to  which  they  amve,  is  called  the  Issue, 

The  foregoing  view  at  once  furnishes  us  with  the  true  end 
and  design  of  pleadings,  which  is  nothing  more  than  to  dis- 
encumber the  question  at  issue  between  the  parties  of  all 
irrelevant  and  perplexing  matter;  that  so  the  com*t  and  jury 
may  be  saved  from  embarrassment  by  having  the  points  sub- 
mitted to  their  consideration  distinct  and  matLrial,  and  that 
the  parties  themselves  may  be  spared  the  ti'ouble  and  expense 
of  unnecessary  litigation.  Tliis  accords  with  what  Sir  Matthew 
Hale  says  of  "the  art  or  dexterity  of  pleading," which,  as  he 
expresses  it,  in  its  use,  nature  and  design,  was  only  to  rcuder 
the  fact  plain  and  intelligible,  and  to  bring  the  matter  to 
judgment  with  a  convenient  certainty,  [a] 

[a]    Hist.  Com.  Law.  212. 
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The  student  will  obeerve  that  the  mles  of  pleading, 
bow  complicated  or  abstinise  soever  they  may  appear,  are  all 
built  npoft'the  foundation  of  this  single  priuciple,  and  all  aim 
at  the  accomplishment  of  this  one  object.  It  may  seem  extra- 
ordinary to  some,  how  so  plain  and  definite  an  object  cuuld 
ever  be  lodt  sight  of  in  stating  the  claims  of  the  coufliciiug 
parties,  or  that  a  principle  so  obvious  could  ^ive  birth  to  a 
system  of  rules  upon  which  volumes  have  been  isxpcnded;  but 
whoever  will  reflect  upon  the  many  arguments  which  arise  in 
ordinary  conversation,  and  how  few  of  them  are  ever  brought 
to  any  conclusion,  solely  in  consequence  of  the  disputants 
traveling  out  of  the  true  point  in  debat3,  will  cease  to  be  sur- 
prised at  the  first;  and  when  we  come  to  consider  that  the 
most  abstnise  and  extensive  sciences  are  founded  upon  data, 
eomparatively  few  and  simple,  and  tliat  pleading  is,  in  fact,  a 
yei7  important  branch  of  dialectics,  or  the  art  of  right  reason- 
ing, we  shall  no  longer  be  astonished  at  the  complication  and 
▼ai'iety  of  its  rules,  which,  in  reality,  are  no  more  than  a  coun- 
terpart of  the  rules  laid  down  in  the  system  of  logic.  Of  this 
we  shall  have  occasion  to  speak  more  at  large  by  and  by. 
These  rules,  when  p]K)perly  understood,  ai*e  all  conducive  to 
the  same  end,  and  are  perfectly  intelligible  when  referred  to 
the  principle  above  stated.  It  is  only  when  they  are  regarded 
as  so  many  independent  propositions,  and  grounded  upon 
mere  authority  (in  which  light  our  writers  on  pleading  are  too 
much  accustomed  to  treat  them),  that  they  appear  to  the  stu- 
dent as  an  arbitrary  and  unmeaning  collection,  calculated  to 
involve  and  embarrass  the  real  justice  of  every  case. 

184.  We  shall  now  proceed  to  show  the  application  of 
these  piinciples  to  thO  several  .pleadiiigd  on  either  side,  taking 
each  of  them  separately  as  they  occur  on  the  part  of  the  plain- 
tiff and  defendant :  and  first,  of  the  ataienieiU  of  tlw  injai'y 
sufiEered  by  the  plaintiff,  and  his  application  for  redress. 
Here  then  are  two  points  to  b^  considered :  fii'st,  the  nature 
of  the  wroug  si^titained,  and  how  it  is  to  be  set  out;  and, 
secoi^dly,  the  plainiitf 's  right  to  make  the  application  to  ilie 
particidar  court,  and  the  form  of  such  application.  Of  each 
^  ib^ae  in  their  order : 


"s^. 
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185.  First,  tm  io  th£  statement  of  the  injury,  "Wrongs 
ooQTey  to  us  an  idea  merely  negative,  as  being  nothing  else 
bat  a  priyation  of  right."  (a)  In  complaining  of  a  wrong 
done  to  him,  therefore,  the  plaintiff  does  nothing  more  than 
set  oat  a  right  of  which  he  has  been  deprived.  This  leads  as 
to  the  consideration  of  rights,  which  are  nothing  more  than 
legal  or  eqoitable  relations.  To  prove  a  right,  then,  the  rela* 
lion  in  which  it  is  founded  mast  be  distinctly  shown.  And 
here  we  mast  premise  that  in  speaking  of  relations  we  allnde 
more  particularly  to  such  as  arise  ex  contractu,  and  are  the 
foundation  of  actions  of  that  nature,  as  being  more  analogous 
to  cases  in  equity,  and  quite  sufficient  for  the  purposes  of  illus- 
tration. Relations,  again ,  let  in  three  separate  considerations :' 
first,  the  parties  with  their  several  disabilities  and  liabilities  in 
law;  secondly,  the  subject  matter,  or  contract,  with  the  cir- 
cumstances under  whic^  it  was  made;  and,  lastly,  the  legal 
and  equitable  incidents  or  rights,  the  withholding  of  any  of 
which  is  the  cause  of  com^daint.  Who,  then,  that  for  a  mo- 
ment reflects  upon  the  vast  and  diffusive  field  of  oontroversy 
which  this  includes,  can  be  surprised  at  the  difficulty  attend- 
ant upon  the  preliminary  arrangement  of  the  points  in  litiga- 
tion, or  the  number  of  minute  regulations  that  have  from  time 
to  time  been  found  necessary  to  be  adopted  in  order  <*  to  ren- 
der the  fact  plain  and  intelligible,  and  to  bring  the  matter  to 
judgment  with  a  convenient  certainty." 

Hence  we  see  that  the  stotement  of  the  injury  is  composed 
of  these  three  points :  the  setting  forth  the  relation  between 
the  parties;  the  right  accruing  by  such  relation,  and  that  such 
right  is  withheld.  TMs  entirely  agrees  with  the  ancient  view 
taken  of  a  declaration  at  common  law,  which  was  said  to  con- 
sist of  three  parts— the  demonstrative,  the  declarative,  and 
the  porclose  or  conclusion,  unde  deterioraius  est,  (b)  Here 
the  demonstratvoe  part,  which,  states  the  names  of  the  parties, 
and  the  nature  of  the  action  corresponds  with  the  setting 
forth  of  the  right,  because  at  common  law  certain  actions  were 

(a)  8  Blacks.  Oom.  3. 

(b)  Heath's  Uaz.  2. 
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given  for  oertatn  injuries;  the  dedaraiive  part  which  explains 
the  cause  of  action  is  equivalent  to  the  showing  the  relation 
between  the  parties,  and  the  perclose  is  the  complaint  of  injury 
sustained.  The  first  and  principal  x>oint,  therefore,  with  the 
plaintiff,  is  to  show  his  right,  and  however  complicated  and 
diffiise  the  statement  in  a  declaration  at  common  law,  or  a 
bill  in  equity,  may  appear,  it  is  nevertheless  reducible  to  two 
propositions,  declarative  of  such  right.  The  first  proposition 
states  the  rule  of  law,  that  a  certain  right  flows  from  a  certain 
relation;  the  second,  that  the  parties  stand  in  such  relation. 

1.  The  first  is  proved— 1st,  by  act  of  parliament,  on  which 
turns  the  question  of  construction;  2d,  by  precedent,  on  which 
turns  the  meaning  and  extent  of  the  rule  gathered  from  the 
precedent;  8d,  by  analogy,  where  a  still  more  general  rule  is 
to  be  collected,  from  a  variety  of  analogous  cases,  or  from  the 
universal  principles  of  equity  itself. 

2.  The  second  proposition  is  founded  on  the  facts  of  the 
case,  as  stated  in  the  declaration  at  common  law,  and  the  bill 
in  equity.  But  these  statements  may  be  untrue,  or  inadequate. 
Their  truth  which  is  a  question  of  fact,  U  decided  by  the  ver- 
dict of  a  jury,  at  common  law;  and  in  equity,  by  written  depo- 
sitions and  the  defendant's  admissions  upon  oath.  But,  seo 
ondly,  the  facts,  though  proved  to  be  true,  may  be  inadaquate 
to  sustain  the  assumed  relation.  As  if,  for  instance,  a  man, 
who  claimed  some  duty  arising  from  the  relation  of  copartner- 
ship, were  unable  to  prove  a  contract  for  the  participjEktiou  of 
loss  as  well  as  profit  (for  without  such  essential  ingredient,  it 
would  not  be  a  copartnership  concern,)  (a)  he  would  thereby 
faal  to  establish  the  relation  on  which  his  claim  was  founded, 
and  this  is  frequently  the  ground  of  non-suit  at  law,  and  of 
dismissing  the  bill  in  equity.  This  point  of  adequacy,  is 
purely  a  question  of  law,  and  is  proved  by  showing  that  the 
case  made  out  has  all  the  essential  qualities  of  the  assumed 
relation;  or  in  other  words,  that  the  facts  proved,  bring  the 
case  within  the  application  of  the  rule  of  law,  laid  down  in  the 

Cff)    FI(bHetk«th9.BIaiMhud.4Eattiil4l. 
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flrit  proposition.    The  conclnsion  hero  is  as  much  demonBtra- 
tian  as  any  theorem  in  pnro  quantities. 

186.  Next,  as  to  the  application  for  redress:  although  ev- 
ery man  who  has  suffered  wrong  U  prima  facie  entitled  to  re- 
dress in  a  court  of  justice,  yet  as  the  law  has  established  for 
the  convenience  and  dispatch  of  business,  several  distinct  and 
independent  judicatures,  with  exclusive  jurisdiction,  the  plain- 
tiff must  take  care  to  bring  his  action  or  commence  his  suitin 
such  court  as  has  authority  to  take  cognizance  of  the  wrong 
complaiued  o£;  otherwise,  besides  the  general  inconvenience 
that  would  result  from  an  opposite  course,  great  injustice  might 
be  done  to  the  defendant  if  he  were  obliged  to  contest  the 
right  in  an  incompetent  court,  for  want  of  adequate  means  of 
defence. 

Secondly,  there  are  certain  jdisabilities,  some  of  which  are 
only  temporary,  imposed  by  law,  which  restrict  those  who  are 
subject  to  them  from  suing  in  a  court  of  justice;  and,  on  the 
other  hand,  ^ere  are  ceirtain  privileges  attached  to  individu- 
als in  particuliur  canities,  which  exempt  them  from  liability. 

Thirdly,  as  the  courts  have  by  a  series  of  decisions,  laid 
down  a  system  of  prooeedings  which  experience  has  proved  to 
•  be  the  best  calculated  to  attain  the  ends  of  justice,  the  appli- 
cation for  redress  must  follow  the  established  forms,  that  the 
defendant  may  at  once  know  what  and  how  to  answer.  The 
complaint  must  likewise  be  ^o  framed  as  that  the  whole  ques- 
tion, and  between  all  the  parties,  may  be  brought  before  the 
court;  since,  otherwise,  the  defendant  would  be  harrassed  by 
uselessly  contesting  a  suit,  in  which  complete  and  ample  jus- 
tice could  not  be  finajly  administered.  And,  lastly,  we  may 
add  under  this  head  that  no  man  is  permitted  to  sue  another- 
while  a  former  suit  for  the  sam^  cause  of  action  U  pending, 
either  in  the  same  or  any  other  court  of  competent  authority.. 
**Nemo  debet  bis  vezaripro  eadem  causa" 

187.  We  now  come  to  the  pleadings  on  the  part  of  tbe  der- 
fendant,  or  the  answer  which  he  gives  to  the  complaint  mad<» 
against  him;  and  here  an  obvioos  distinction  presents  itaelft 
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corrcspouding  with  the  division  we  have  made  of  the  com* 
plaint  into  the  staiemerU  of  the  injury  taid  the  application  for 
redress.  The  defendant  citlitr  directly  answers  the  statement 
of  tfie  injury  by  dtnyiu^  it  altogether,  or  by  confessing  and 
avoiding  it;  or,  secondly,  if  there  be  any  objections  to  the 
application  for  redress,  founded  nix)n  the  reasons  specified  in 
the  preceding  section,  he  states  such  a  ground  why  he  should 
not  be  further  called  to  account,  at  least  until  the  disability 
be  removed  or  informality  rectified.  The  former  are  called 
pleas  in  baVt  and  go  to  the  merits  of  the  cause.  The  latter  are 
termed  pleas  in  abatement,  their  sole  effect  being  to  set  aside 
the  complaint,  and  are  sometimes  distinguished  by  the  appel- 
lation of  dilatory  pleas,  because  their  operation,  for  the  most 
pai*t,  is  only  temporary. 

188.  As,  therefore,  pleas  in  abatement  being  merely  ob- 
jections to  entering  into  the  ^*litiss  contestaiio,"  must  precede 
the  *'lUis  contestatio"  itself,  we  shall  commence  our  observa- 
tiona  with  them;  and,  iu  point  of  fact,  a  defendant,  after  put- 
tiug  in  a  plea  iu  bar,  cannot  plead  in  abatement,  for,  by  sub- 
Uiicting  to  answer  the  substance  of  the  complaint,  he  waives 
all  preliminary  exceptions  which  might  have  been  taken  to 
the  mode  of  application.  The  several  species  of  pleas  in 
abatement  are  conformable  to  the  subdivision  we  have  no- 
ticed in  the  application  for  redress. 

1.  First,  therefore,  if  the  suit  be  instituted  in  a  court  which 
has  not  competent  authority,  the  defendant  may  state  that 
circumstance  as  a  reason  why  he  should  not  answer  to  the 
cause  of  complaint;  and  this  kind  of  dilatory  plea  is  called  a 
plea  to  Ute  jurisdiction, 

2.  Secondly,  the  defendant  may  allege  in  abatement  of  the 
suit,  either,  first,  a  legal  disability  on  the  part  of  the  plaintiff, 
disentitling  him  from  seeking  the  assistance  of  a  court  of  jus- 
tice, or  some  privilege  of  the  defendant,  which  saves  him  froxu 
responsibility.  Of  these,  some  are  only  temporary,  and  are 
the  proper  subject  of  abatement;  others,  again,  are  permanent 
and  take  away  all  right  of  action  at  any  time.    These  latter, 

£q.  PL.—18. 
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therefore,  are  of  an  ainphibioas  character,  and  maybe  pleaded 
in  bar  as  well  as  in  abatement;  for  it  is  manifest  that  these 
latter  may  be  considered  as  an  answer  to  the  very  cauae  of 
action,  by  annollln}?  the  relation  between  the  parties.  This 
second  species  of  pleas  in  abatement  are  termsd  pleaji  to  the 
persons;  and  nnder  this  head  may  be  classed  ^nch  pleas  as 
state  that  the  plaintiff  is  a  fictitoas  person  or  dead. 

8.  Thirdly,  if  there  be  any  defect  in  the  mode  or  form  of 
proceeding  adopted  by  the  plaintiff,  arising  from  mistake  or 
want  of  certainty  in  his  statement  of  the  cause  of  action,  in 
consequence  of  which  the  real  merits  of  the  question  cannot 
conveniently  be  inquired  mto,  or,  when  inquired  into,  cannot 
lead  to  any  satisfactory  result,  the  defendant  may  take  adyan- 
tage  of  it  by  pleading  the  same  in  abatement  of  the  complaint. 
The  plea  of  want  of  propjr  parties  is  a  plea  of  this  nature,  as 
also  the  plea  of  the  paudeney  of  another  action  for  the  s;mie 
cause.  Pleas  of  this  Ust  kind  aro  stnotly  dilatory  pleas,  and 
have  this  quality  annexed :  that  where  the  deficiency  in  in  a 
point  which  copies  mora  propjriy  within  the  knOTledgo  of 
the  defendant,  he  must  give  the  plaintiff  a  better  form^,  t.  e., 
at  the  same  time  that  he  states  the  error  he  must  show  how  it 
may  be  corrected,  as,  for  example,  when  he  pleads  a  mimo- 
mer  he  most  give  the  real  name,  for  ju-ttice  must  ^not  Le 
eluded  by  any  frivol ouj  evasion.  These  pittas  are  **k'at 
exochen"  called  pleas  in  dbatemetU,  because  they  go  particu- 
larly to  quash  the  form  of  proceedings,  and  conclude  '*  ut  cas- 
setur  biUa  vel  breve"  The  same  objections,  if  they  appear  on 
the  face  of  the  pleading,  may  also  be  taken  by  aifeci'tl  de- 
murrer, which  is  the  denial  of  the  sufficiency  of  the  pKadlng. 
in  the  particular  matter  specified ;  for  this  is  a  mere  point  of 
law,  and  does  not  involve  any  dispute  as  to  fStust. 

189.  Next,  as  to  pleas  in  bar,  or  answer  to  the  merits  of 
the  complaint,  the  substance  of  every  complaint  being,  as  we 
have  already  seen,  the  subtraction  of  some  duty  or  rigid 
(these  being  co-relative  terms)  derived  from  an  existing  rela* 
turn,  the  only  conclusive  answer  must  be,  either  of  the  four 
following 
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Modes  of  JDefence, 

1.  First,  confessiDg  the  relation,  to  deny  t?ie  right;  and 
this  is  the  general  issue  in  law,  and  is  called  a  demurrer ;  an 
issue  being,  as  ivas  before  stated,  formed  of  an  affirmative  and 
negative,  (a) 

2.  Secondly,  confessing?  t  hat  the  right  demanded  would  fol- 
low from  the  rolatioi)  assumed,  to  deny  generally  the  existence 
of  Wm»  relatioriy  which  is  the  general  issue  in  fact,  or  to  deny 
Bome  particular  allegation,  upon  which  the  whole  relation  rests. 

S.  Thirdly,  confessing  the  rig^t  and  the  relation,  to  deny 
the  subtraction. 

4.  And  fourthly,  confessing  the  subtraction,  to  give  some 
valid  reason  to  excuse  the  non-performance  of  a  duty.  The 
two  latter  are  called  fpecial  pleas  in  bar. 

190.  Again:  th»  reason  assigned  in  excuse  may  be  two- 
fold, in  reference  to  the  two  propositions  concerning  the  rela- 
tion and  the  right,  l^rst,  it  maybe  some  new  matter  to  inval- 
idate the  prima  facie  relation  set  out  in  the  complaint;  or 
secondly,  it  may  be  some  new  matter  by  means  of  which,  sup- 
posing the  relation  to  exist,  yet  the  rigM  derived  from  it  is 
gone;  and  here  it  is  obvious  that  the  reason  alleged  must  be  of 
new  matter;  for  if  the  same  statement  appeared  on  the  face  of 
the  complaint,  the  defendant  might  at  once  deny  the  right; 
which,  as  observed  above,  would  be  a  demurrer,  or  general 
issue  in  law.  It  has  been  before  remarked  that  relations  may 
be  considered  with  respect  to  the  parties,  the  subject  matter, 
and  the  incidents, 

(a)  It  may  ai»pear  startling,  ftom  its  novelty,  to  class  demarrers 
under  the  head  of  pleas  in  bar;  but  taking  the  definition  of  pleas  in  bar 
to  be  snch  answers  as  go  to  the  gist  of  the  action,  demurrers  are  clearly 
a  speeies,  being  the  pleading  which  tends  an  issue  in  law  as  the  general 
issue  does  in  /act;  and  the  general  issue  is  confessedly  a  plea  in  bar.  In 
reality,  howcTcr,  it  matters  little  how  the  parts  are  distributed,  pro- 
Tideu  the  arrangement  be  intelligible ;  and  that  has  been  the  principal 
aim  of  the  present  treatise. 
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1.  First,  then,  to  inoaliddUe  (he  relaiioriy  the  new  matter 
may  show,  ftrH^  tbat  the  patties  were  incapacitated  from  con- 
tracting the  relation,  or  are  incapable  to  continue  it.  Secondly t 
that  the  subject  nuitter  was  insiifficient  or  illegal,  or  had  nnder- 
gone  some  alteration.  Thirdly,  that  the  rigid,  being  incidental, 
had  not  accrued. 

2.  Second,  the  new  matter  may  show  that  the  rigid,  though 
once  existing,  is  barred  by  tlie  act  of  the  party;  by  the  act  of 
laro;  or,  lastly,  by  the  act  of  God,  or  unavoidable  calamity. 

The  student,  upon  examination,  will  find  that  every  x>ossibl6 
species  of  defence  is  included  under  the  above  heads,  and  may 
be  referred  to  some  one  of  the  foregoing  classes — a  proof  of 
the  correctness  of  the  principles  from  which  they  are  deduced. 

191.  Upon  an  attentive  investigation  of  the  four  modes 
of  rebutting  the  complaint  just  enumerated,  it  will  be  seen 
that  the  fourth  is  in  a  great  meaflure  resolvable  into  the  second; 
for  it  is  manifest  that  whatever  matter  is  adduced  to  demon- 
strate  that  the  relation  is  invalidated  or  its  inci  lents  altered, 
will  tend  to  prove  that  it  is  not  the  same  as  stated  in  the 
complaint,  and  therefore  may  be  d£nled  generally;  and  this, 
at  first  view,  would  appear  to  be  the  shortest  course.  In  effect, 
many  things  which  might  be  pleaded  specially  in  excuse,  are 
allowed  to  be  given  in  evidence  under  the  general  issue,  in 
avoidance  of  the  claim,  (a)  But  there  are  three  grand  objects 
achieved  by  8i)ecial  pleas:  first,  the  law  and  the  fact  are  kept 
distinct;  second,  the  issue  is  narrowed,  by  means  of  which  the 
points  to  be  proved  in  evidence  are  considerably  diminished, 
and  the  parties  saved  expense;  and  third,  the  court  and  oppo* 
site  party  are  apprised  of  the  nature  of  the  defence.  (6) 
Wherever  the  attainment  of  these  three  ends,  therefore,  is  not 
materially  obstructed,  the  court  has  given  great  latitude  in  al- 
lowing the  general  issue  to  be  pleaded. 

192.  From  what  has  been  said  above,  it  is  clear  that  to 
oonstitute  a  sufficient  answer  to  any  material  allegation  in  a 

(a)    TSdfllCbittyoi  Pleading,  46S. 

(6)    1  Lord  Enkiop's  Speech.  275  to  278. 
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pleading,  the  adverse  party  must  either  deny  the  allegation 
altor^v.>ther,  or  confess  the  fact,  and  avoid  the  inference,  yiz: 
by  R  jtting  up  some  new  matter  cormstevJt  with  such  allegation, 
bat  which,  if  true,  is  an  answer  to  it.  (a)  If,  howeyer,  he  set 
forth  matter  inconshtent  with  the  allegation,  by  way  of  ayoid> 
ance,  this  will  not  be  sufficient,  without  a  du'ect  denial  of  the 
allegation.  And  this  for  two  reasons:  first,  because  as  the  in- 
coTisisten^  matter  is  in  offset  a  different  statement,  both  state- 
ments may  relate  to  dis  inct  subjects  and  so  be  both  true;  (b) 
uid,  second,  suchdeuial  avoids  prolixity,  by  tendering  an  issue 
at  once,  and  gives  the  party  an  opportunity  to  X)rove  his  alle- 
gation. 

193.  A  denial  of  this  kind,  prefaced  by  matter  of  avoid- 
ance, is  called  a  traverse ^  and  begins  with  the  technical  words 
^'absqfielioc."  The  preceding  statement  U  termed  the  induce' 
fiientt  (c)  and  such  formal  traverse  is  only  necessary  when  it  is 
requisite  to  show  that  the  point  traversed  is  material;  (d)  oth- 
erwise a  simple  denial,  according  to  the  second  mode  of  de- 
fence, will  be  sufficient,  (e)  As  the  inducement,  therefore, 
shows  the  materiality  of  the  traverse  if  the  inducement  be  bad, 
the  traverse  will  be  insufficient.  The  inducement,  however, 
cannot  be  met  1)y  a  denial,  because  it  is  enough  for  the  oppo- 
site party  to  prove  his  allegation  true  (which  the  traverse  en- 
ables him  to  du) .  and  then  the  inducement  being  of  incon- 
sistent matter,  if  reUtln^  to  the  same  subject,  must  be  false; 
or  relating  to  a  different  Hubject,  does  not  operate  as  an 
avoidiince.  Thin  i^  the  meaning  of  the  rule  laid  down  in  the 
books,  that  "a  traverse  cannot  be  taken  after  a  traverse."  (/ ) 

194.  Tlie  immediate  usa  and  design  of  pleading  is  the 
formation  of  an  issue,  which  Lord  Coke  defines  to  be  "a  sin- 

(a)    I  Saanden.  22.  n.  2. 
{bj    Vide  Bennet  o.  Filkins,  1  Sannd.  23. 

(<;)    Sammary  on  Pleading,  7&    1  Saond.  23.  n.  2.    1  Ohitty,  592,  n.  (g) 
•iidG!l9. 

(d)  Com.  Dig.  Pleader,  6.  20. 

(e)  1  Sannd.  103,  b. 

(/)  I  Chitt7  on  Pleading.  612  Com.  Dig.  Pleader,  0. 17. 
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gle,  certain,  and  matenal  point,  issning  ont  of  the  allegations 
or  pleas  of  the  plaintiff  and  defendant,  consisting  repnilarly 
upon  an  afiQrmativu  and  negative.''  (a)  As  soon  as  thi»  6b- 
)LCtU  effected,  thererorc,  in  bucli  a  manner  an  to  answer  the 
whole  of  the  precedent  pleading,  the  matter  is  brought  to  a 
close;  and  the  \y&itj  who  first  arrives  at  that  point  is  said  to 
tender  an  ii^suu;  and  concludes  by  praying  the  jndgmcntof  the 
cojirty  if  it  bo  a  qaeKtiou  of  law;  or  if  it  bo  a  matter  of  fact, 
Le  concludes  tu  tlie  country,  i.  e,  he  demands  a  trial 
by  jury;  for  if  it  bo  a  disputed  record,  he  appeals  to 
the  record  itself,  and  the  adverse  paity  joins  issue  by 
doing  the  like.  On  the  other  hand,  when  a  pleading 
introduces  new  matter  by  way  of  avoidance  or  excuse, 
it  only  concludes  with  a  verification,  because  such  new 
matter  may  be  contested  as  to  its  validity  in  law  or  its  ti*uth 
in  fact,  or  the  other  side  may  adduce  new  reasons  to  invalidate 
it  in  turn.  In  this  latter  case,  the  pleadings  most  advance 
one  step  further.  * 

195.  Having  taken  this  view,  wo  shall  now  proceed  to  the 
plaintiffs  reply  to  the  defendant's  plea,  called  the  BepUcatUm, 
The  replication  being  an  answer  to  the  plea,  we  shall  consider 
it  with  reference  to  the  four  modes  of  defence  already  enu- 
merated. It  is  manifest  that  the  first  two  constitate  issues, 
there  being  an  affirmation  on  one  side,  met  by  a  dcuiil  on  tlio 
other.  The  replication  in  these  cases,  therefore,  only  joins 
issue. 

196.  The  third  mode  of  defence,  namely,  the  denial  of 
subtraction  is  always  put  affirmatively,  by  avening  a  ixirform- 
ancc;  because  this  is  a  proposition  which  admits  of  dlspnto 
both  in  law  and  in  fact,  and  thcroforo  tlio  opposite  side  blior.ld 
have  an  opportunity  of  answering  it,  which  is  done  by  assi^- 
iag  a  particular  breach.  Thii  last  mentioned  replication  bea:*3 
a  strong  analog  to  that  which  is  callv^d  a  *'iiovd  assirfnnwnl" 
{h)  viz:  where  the  complaint  not  having  been  set  out  with 

(a)    Co.  Lit.  126.  a  (q.) 

(&)    1  Chitty  on  Pleading,  f  17.  1  Sannd.  299,  n.  6.  Com.  Diff.  Pleuder. 
tM.31. 
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BofiScient  preeision,  ifc  becomes  necessary,  from  tho  evasiveness 
of  the  plea,  to  re-assign  the  cause  of  action  With  fresh  partic- 
ulars. 

X97.  It  is,  however,  the  cxcnsing  non-pcrformanco  (being 
the  fourth  mode  of  defence)  whic;h  opens  the  widest  range 
for  replication.  The  statement  of  excuse  may,  like  the  state- 
meat  of  tho  right,  be  reduced  to  two  propositions,  and  of  a 
similar  nature.    The  first  proposition  is— 

TJuxt  certain  incidents  superadded  to  Vie  admitted  rekiilont 
operate  as  a  legal  discharge  to  the  otherwise  resulting  lla- 

The  second — That  sudi  incidents  affect  tlie  acknowledged  re* 
latiovu 

Therefore,  Tlmt  the  defendant  is  discharged  from  llabUitg. 

The  first  proposition  here  is  a  question  at  law,  and  may  b€ 
met  by  <lemurrer;  the  second  is  a  question  of  fact,  and  maj 
he  denied  or  confessed,  and  avoided  by  a  new  showing;  or  tra* 
verMd,  in  a  manner  precisely  similar  to  that  which  we  hav6 
described  at  large,  when  trea.ing  of  pleas  in  bar. 

TTo  the  replication  the  defendant  must  again  r<>yo  in,  by  taking 
issue  or  tendering  issue,  or  adding  new  matter  of  avoidance; 
and  so  on,  until  the  parties  arrive  at  the  true  and  simple  point 
of  controversy. 

198.  This  will  suffice  to  convince  the  student  that  tho 
rules  of  pleading  are,  in  reality,  founded  in  common  sense^ 
snd  aro  by  no  means  so  abstiiise  as  he  might  be  inclined  to 
sni^oee  them.  At  the  same  time,  that  they  offered  the  great- 
est possible  scope  for  exercising  the  intellectual  faculties,  and 
mi^t,  with  great  advantage,  be  studied  for  the  mere  improvo* 
inent  of  the  reasoning  powers.  Indeed,  pleading  affords  tho 
most  beautiful  illustration  of  the  nature  and  utility  of  the  art 
of  logic — an  art  which  has  also  been  greatly  and  undeservedly 
decried,  but  from  which  tbn  most  important  advantages  ua7 
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bo  derived,  both  in  morals  and  science,  (a)  It  wonld  pcrtiaps 
be  a  yery  desirablo  improvement  in  the  t^achin^  of  thi»  art,  if 
the  examples  to  its  rules  were  drawn  from  x^l^ading;  na  this 
method  would  at  once  furnish  both  the  practical  application 
and  the  proof  of  its  utilily.  Sir  W.  Jones,  in  the  prefatory 
discourse  to  his  translation  of  the  sx)eechc8  of  Isseus,  remarks, 
**that  our  science  of  special  pleading  is  an  excellent  logic;  it 
id  admirably  calculated  for  thu  purxx)ses  of  analyzing  a  cause; 
of  extracting:,  liko  the  roots  of  an  equation,  the  true  points  in 
dispute. ;  and  referriug  thtm,  with  all  imaginable  simplicity, 
to  the  court  or  tlie  jury.  It  is  reduciblo  to  the  Btrictest  iTilcs 
of  pure  dialectic;  and  if  it  were  scientifically  taught  in  our 
public  seminaries  of  learning,  would  fix  tho  attention,  give  a 
habit  of  reasoning  closely,  quicken  the  apprehension,  and  in- 
vigorate the  understanding  as  effectually  as  the  famed  Peripor 
tetip  system;  which,  how  ingcLious  and  subtle  soever,  is  not 
80  honorable,  so  laudable,  or  so  profitable,  as  the  science  in 
which  Littleton  exhorts  his  sons  to  employ  their  courage  and 
care," 


Section  II. 

The  Analogy  of  the  Rules  of  Pleadbtg  to  Pure  Dialectics, 

199.  In  order  to  show  the  close  connection  which  exists 
between  the  forms  of  pleading  and  tho  rules  of  logic,  we  shall 
cn:loavor  to  put  the  foregoing  pleadings  into  a  dialectic  form, 
which  will  also  serve  to  elucidate  the  observations  we  havo 
already  made. 

The  declaration  may  be  resolved  into  a  syllogism,  of  which 

(a)  Lord  Coke,  in  his  Commentary  on  Sect.  381  of  Littleton,  says. 
**  By  this  argument,  logically  drawn  &dioi>ionet  it  cppeareth  howncc-a- 
fary  itistbat  our  student  should '(as  Littleton  did)  cone  from  one  of 
the  universities  to  the  study  of  tho  common  law,  where  he  mo}*  loam 
the  liberal  arts,  and  especially  logic;  for  that  teacheth  a  man,  not  only 
by  just  argument  to  conclude  the  matter  ia  question,  but  to  discern  be- 
tween truth  and  falsehood,  etc.,  whereby  it  appeoreth  how  necesaaiyit 
is  for  our  student."    Co.  Litt.  235,  b. 
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tho  major  premiss  Btates  the  rule  of  law,  and  the  minor  shows 
the  application  of  the  case  to  the  rule.  Thin  Byllogism,  how- 
ever, Is  nsually  an  cntliyineme,  of  which  the  m^ajor  premisa  U 
suppressed.  To  take  a  familiar  example,  suppose  dobt  un 
bond,  the  declaration  states : 

Jlin.  TJiat  Vie  defei}dant  ncknowledges  Idmnelf,  hy  a  cer- 
tain  irrlting  obligator y^  bound  to  pay  a  cetiain  sum  to  the 
plainLiff, 

Therefore,  lue  ougld  to  pay  it. 

Hero  the  suppressed  premiss^  which  for  greater  convenience 
ve  shall  make  an  hypothetic,  is : 

Maj.  If  a  m^n  acJcnowledges  kiTnselfy  by  a  writing^  ohliga^ 
tory  hound  to  pay  a  certain  sum,  lie  ought  to  pay  it. 

This  is  the  general  rule  of  law,  and  is  prima  facie  true. 

200.  Now  bt  us  examine  each  proposition  separately :  if 
the  minor  be  false,  the  defendant  at  once  pleads  the  gineral 
issneof  **non  est  factam"  vfhich  is  equivalent  to  ''negatur 
minor'*  and  puts  the  plaintiff  on  the  proof.  If  the  minor  bo 
trne,  then  the  error  must  lie  in  the  suppressed  premiss,  or  tho 
conclusion  is  badly  drawn.  But  the  hypothetic  major  may 
be  had  in  two  ways :  first,  the  consequent  may  not  foLow 
from  the  antecedent  at  all,  or,  in  the  words,  there  may  be  no 
such  general  rule  of  law  ;  and  to  this  tho  defendant  may  de- 
mur, which  is  equivalent  to  **negaiur  major;"  but,  becundly, 
as  the  antecedent  of  the  hypothetic  is  indefinite,  it  may  be 
taken  cither  as  universal  or  ijariicular,  ».  e.,  it  may  bo  con- 
sidered as  an  universal  rule,  or  one  admitiing  of  exceptions  if 
it  be  taken  in  the  argument  as  imivei-sal,  (hen  it  mciy  le  bad; 
or,  ill  otlier  words,  there  may  be  exceptions  to  Iho  general 
rule  of  law.  And,  on  the  other  hand,  if  in  such  case  it  be 
taken  as  particular,  then  the  conclusion  is  improperly  dinwn, 
for  it  is  *•  argumentum  a  particulari  ad  unioeraae,''  because, 
the  conclusion  being  in  tiie  singular,  the  subaltcrnans.  from 
trhich  it  is  deduced,  must  be  universal.  In  other  words,  the 
defendant  may  show  that  the  case  falls  within  the  exceptions, 
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and  not  within  the  mle;  and  this  he  mnst  do  by  special  pleft, 
\\'Iiich  iii  equivalent  to  a  "  naii^  sequUur"  and  most  be  proved 
by  a  collateral  argument,  for  it  is  not  enough  to  show  that 
there  arc  LXception.s  to  the  gmcral  rule,  but  the  defendant 
must  prove  his  case  to  be  one  of  the  exceptions.  And,  in 
gcuei*al,  ^vlitro  the  conclusion  is  contingent  it  will  be  taken  to 
bo  good  uutll  the  contrary  is  proytd.  Another  reason  why 
the  defendant  is,  iu  this  latter  instance,  bound  to  prove  his 
case,  is  bccauso  no  man  shall  be  obliged  to  prove  a  negative, 
which  the  plaintiff  would  be  compelled  to  do  if  it  lay  upon 
him  to  show  that  the  case  did  not  fall  within  the  exceptions. 

Let  us  suppose,  then,  in  the  example  given,  that  the  de- 
fendant pleads  '* solvit  ad  diem.**  We  shall  now  examine  his 
collateral  syllogism. 

Here  the  suppressed  premiss  is : 

Maj .    If  the  condition  of  the  bond  fuis  been  peifomied,  then 
the  defendant  is  not  liable, 

Hin.    Th^  condition  has  been  performed,  for  the  money 
was  paid  al  the  day. 

Therefore,  (he  defendant  is  not  Uablefor  the  penalty. 

201.  The  student  will  observe  that  the  minor  of  this  syllo- 
gism is  not  a  simple  proposition,  but  that  the  whole  argu- 
ment is  in  fact  a  '*  sorites"  though  expressed  for  the  sake  of 
brevity  in  the  above  form.  Here  **negatur  major**  is  a  de- 
murrer to  the  exception,  or  that  there  is  no  such  exception  to 
the  general  rule  of  law  laid  down  by  the  plaintiff.  But  tho 
minor  is  resolved  into  two  parts,  namely,  whether  the  money 
has  been  paid  in  the  manner  stated,  or  at  all;  and,  secondly, 
whether  such  payment  is  a  performance  of  the  condition. 
Tho  first  is  put  in  issue  by  a  negatvr  minor ^  and  the  defendant 
must  prove  it  at  the  trial;  the  second  i)oint  results  from  the 
major  of  the  second  syllogism,  into  which  the  sorites  is 
resolved,  and  is  a  demurrer  in  law  by  a  **negQtw  m^or 
secunda,** 
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202.  We  might  pnrsne  this  investigation  much  higher, 
but  wo  have  pnrposely  selected  the  simplest  example  for  illus- 
tration; and  this,  it  is  apprehended,  U  sufficient  to  let  the 
ptadent  see  that  the  principles  of  special  pleading  and  those 
pf  pnre  dialectics  are  perfectly  similar,  (a)  It  is  obvious  that 
the  illustrations  we  have  adduced  refer  only  to  special  pleas 
(n  bar.  The  same  logical  method  is,  however,  equally  appli- 
cable to  all  other  pleas.  In  effect,  the  declaration  does  not 
Of'nflne  itself  to  the  naked  proof  of  right,  but  proceeds  to 
Ihow,  by  a  statement  of  demand  and  refusal,  that  tl.e  right  is 
withheld,  and  therefore  the  plaintiff  calls  upon  the  court  for 
)t«i  assistance,  or,  in  otiier  words,  the  sanction  of  the  law.  By 
thid  concluding  part  of  the  declaration,  the  competency  of  the 
juriadiction,  the  non-disability  of  the  plaintiff,  and  the  cor- 
irectness  of  the  form  of  proceeding,  are  all  inferred;  and  if 
|Uo  defendant  can  show  a  deficiency  in  any  of  thes>i  particu- 
lars he  may  plead  the  same  in  abatement.  And  these  proposi- 
^ons,  like  the  former,  may  be  all  put  in  the  syllogistio  form, 
|ind  their  correctness  tried  by  the  same  test. 


Section  m. 

Of  Pleading  in  Equity,  and  Us  Analogy  to  Common  Xorio. 

203.  We  shall  now  proceed  to  show  the  application  of  the 
principles  we  have  laid  down,  to  eases  in  equity,  and  although 
from  the  diffdrence  in  the  forms  of  proceeding  in  chancery  it 
may  not  appear  at  first  sight,  yet  upon  a  closer  inspection  we 
shall  find  that  there  is  a  strict  analogy  between  the  pleadings 
in  equity  and  those  at  common  law. 

204.  The  original  writ,  sued  out  at  common  law,  requires 
the  defendant  to  repair  the  injury  complained  of,  or  to  appear 

(a)  "  The  stniotnro  of  a  record  raised  on  these  foundations  is  not 
Ims  solid  than  the  demonstration  of  a  proposition  in  Enclid ;  and  plead- 
inj,  formed  on  these  maxims,  is  not  only  matter  of  teienee,  but  perha^ 
affords  some  of  the  best  specimens  of  strict  genuine  losio."  Fids 
Wynne's  Eonomos,  Dial.  2d. 
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in  court  and  show  caose  to  the  contrary.  •  Tlie  declaration 
afterwards  is  but  an  exposition  or  amplification  of  tho  vrrit. 
If  the  defendant  contests  the  snit,  he  comes  in  and  pleads,  in 
the  manner  we  have  described  in  the  former  part  of  this  chai> 
ter.  Proceedings  in  equity  are  commenced  by  a  petition  to 
the  court,  to  issue  the  king's  writ  of  svbpcena,  to  compel  the 
defendant  to  appear  and  "answer  concerning  tliose  tilings 
which  shall  be  objected  to  him;  and  farther,  to  do  and  receive 
what  the  said  court  shall  have  considered  in  that  behalf; " 
which  is  the  language  of  the  writ.  The  petition  must,  there- 
fore, state  the  cause  of  complaint,  ad  a  ground  for  issuing  iho 
siibpCBna,  Originally,  when  the  defendant  appeared  on  tho 
tvbpcBna,  articles  in  writing  were  exhibited  to  him,  contaiEiiig 
such  charges  as  he  was  required  to  answer  upon  oath;  but  it 
was  found  more  convenient  to  insert  such  charges  in  the  bodr 
of  the  petition  itself,  which  was  thence  denominated  a  hUX  in 
chancery.  Hence  tho  primary  object  of  a  bill  is  to  obtain  a 
discovery  upon  oath  from  the  defendant,  and  then  to  haro 
such  relief  gronnded  upon  the  defendant's  admissions,  or  the 
complainant's  proofs,  as  the  court  shall  think  proper.  The 
bill,  therefore,  being  framed  with  a  view  to  extract  a  discovery 
in  the  first  instance,  is  generally  of  considerable  amplitude, 
stating  a  variety  of  circumstances  by  way  of  inducement,  and 
usually  anticipating  and  controverting  the  defence  of  the  ad- 
verse party.  In  this  respect  it  difiers  from  the  declaration  at 
common  law,  which  is  a  pure  pleading,  confined  to  the  single 
and  simple  point  of  charge  or  statement  of  injui^;  and  from 
this  difference,  it  will  be  seen,  some  of  the  apparent  anomalies 
in  pleading  in  equity  arise. 

205.  As  the  bill  in  setting  out  a  cause  of  complaint  mr.8t 
state  an  injury  sustained,  'or  likely  to  be  sustained,  it  will  con- 
tain the  two  propositions  to  prove  the  right  formerly  noticed, 
(a)  and  will,  in  substance,  admit  of  the  same  modes  of  de« 
fence  as  at  common  law;,  whatever  dissimilarity  exists,  is 
caused  by  the  difference  of  form.  The  prayer  of  the  bill  is, 
in  the  first  instance,  that  the  defendant  shall  bo  compelled  to 

(fi).   vide  ante^  p.  157. 
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answer  npon  oath  the  several  allegations  contained  in  the  bill; 
and  thus  it  performs  the  office  of  an  examiftatiofi  as  well  as  of 
complainL  Hence  arises  a  species  of  pleading  in  equity  dif- 
ferent from  anything  we  have  hitherto  seen,  namely,  the 
ansiDer  to  the  bill;  which  in  analogy  to  the  bill,  has  the  double 
character  of  a  pleadinjsr  and  a  proof,  being  a  plea  so  far  as  it 
denies  the  allegationa  of  the  bill,  p3rfoctly  analogou4  to  tl:6 
general  is8u&  at  law;  and  2k  proof,  so  far  as  it  coutainH  admis- 
sions of  any  part  of  the  complainant's  case.  Here,  too.  muny 
facts  which  might  have  been  available  as  a  pica  are  allowed  to 
be  stated  by  way  of  answer,  similar  to  the  rule  which  permits 
snch  facts  to  be  given  in  evidence  under  the  general  issue  at 
common  law.  And  the  reason  seems  to  be,  that  as  t'K)  chiif 
end  of  a  plea  in  equity  is  to  decide  a  preliminai-y  valid  obj;  c- 
tion,  without  putting  the  pirties  to  the  exx)cns3  and  trouble  of 
arriving  at  the  same  point,  by  the  circuitous  mode  of  fol-o^v- 
ing  up  the  fmit,  wherever  that  object  will  u'^t  Ix)  cffeotc  d  by  a 
plea,  tlie  party  is  at  liberty  to  resort  to  wliicJi  over  ratwle  of 
definoe  he  thinks  most  snitablo,  for  as  the  reason  of  the  nile 
erases,  •*  cessnt  ei  ipsa  J«c.*'  The  invariable  ri  1j  of  the  law, 
that  every  defence  which  cannot  be  pp3cially  pleaded,  may  be 
given  iu  cvidt  nee  under  the  general  issue;  and  a  similar  rule 
holds  in  equity;  for  wherever  the  party  lian  a  defeuce,  which 
is  not  the  propor  subject  of  a  plea,  such  defence  may  be  stat.d 
in  the  answer,  (a)  Thus  w©  find  the  answer  either,  1st, 
trav&ses  and  dcnii-s  the  allegations  of  the  bill;  or,  2d,  it  ad- 
mits them  to  bo  true;  or,  3d,  it  confesses  and  avoi.lj  such 
poi  ts  as  need  not  be  s.^ecially  pleaded  to,  and  these  are,  in 
fact,  the  several  parts  of  an  answer,  as  laid  down  in  the  books 
of  practice. 

206.  Now,  a»  a  decree  of  the  court  of  equity  is  pronounced 
on  a  view,  both  of  the  fact  and  the  law  of  the  ciso,  the  answer, 
such  as  we  have  described  it,  mijht  b3  deemed  in  all  cases  a 
sufficient  defence,  since  it  includes  the  three  last  modes;  {h) 
and  the  question  of  law  is  determined  at  tlie  hearing.    But 

(aJ    Mitf.  2i!).    1  Atk.  64    2  P.  Wms.  14S. 
<ft)     Fide  ante,  p.  162. 
Eq.  Pl.— 14» 
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ve  most  KCoUeot  that  one  of  the  principal  objects  of  ppecial 
pleading  is  to  save  the  parties  the  expense  and  tronble  of  proT- 
ing,  by  evidence,  factti  which  might  eventually  turn  out  to  be 
immateriil,  or  inadequate  to  ba4taiu  tho  right  demanded. 

207.  From  the  nature  of  equity,  it  is  obvious  that  the 
right  demafided  cannot  be  any  d^^nite  essential  quality,  flow- 
ing from  the  relation,  but  only  grouting  out  of  it  incidentally; 
and  which  therefore  must  bo  determined  ** secundum  (tfquumet 
bof^um."  This  is  tho.proper  bu:slnc88  of  the  court  at  tUehear- 
ing;  and  when  the  rights  of  all  the  ijarties  are  asoertaiiied, 
thereupon  is  grounded  such  measure  of  relief  as  the  reason 
and  justice  of  the  case  may  require.  The  party  complainant, 
therefore,  after  stating  the  hardship  under  which  he  labors, 
from  the  nature  of  the  relation  existing  between  him  and  the 
defendant,  prays  the  court  to  grant  him  such  specific  relief  as 
he  conceives  himself  entitled  to  demand.  The  relief  prayed 
includes,  of  cours?,  the  restoration  of  the  equitable  right, 
supposed  to  be  withheld;  and  ancillaiy  to  relief,  is  discovery 
from  the  defendant;  or  the  discovery  may  be  the  principal 
point,  and  the  only  right  demanded.  Hence  the  propositions 
of.  a  bill  may  bo  universally  laid  down  to  be-^lst:.  Tluit  from 
the  relatian  sUtifid  accrues  ike  rigla  to  discovery^  andsuch  relief 
us  is  prayed  for,  2d:  Tlmt  tits  reUxLlon  staled  is  tlwt  which 
actuaUy  exists. 

208.  It  is  evident  that  this  first  proposition  assnmes  the 
sufficiency  of  the  form  of  the  application,  as  well  as  the  exist- 
ence of  the  right;  from  which  it  has  been  doubted  whether 
equity  has  cny  pleas  in  abatemerUt  as  contradistinguished  from 
pleas  in  bar;  but  this  is  a  mere  question  of  words,  and  not 
worth  the  inquiry,  (a) 

These  two  propositions  admit  of  any  defence  which  either, 
Ist,  denies  the  right  either  to  discovery  or  relief,  or  both;  or, 
2d,  denies  the  relat'um;  or,  Sd,invalldate8  the  relation,  or  ban 

(a)  Merewetber  v.  Melish,  13  Ves.  4S7.  And  vide  BaamM,  nesa,  57, 
n,  89.  The  difference  between  pleas  in  abatement  and  thoaa  ia  bar  ia 
•qnity,  rests  on  preoisely  the  same  groonds  as  at  oommoa  law. 
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fhe  right.  Most  of  thofie  may  be  done  by  way  of  answer;  bat 
an  it  may  be  a  piincipal  object  Avith  the  defendant  not  to  an- 
swer at  all,  and  aft  it  will  preclude  nnnecebsary  litigation  to 
state  a  valid  bar  m  Umitipj  tlio  first  mode  of  dsjfunco  must,  in 
general,  bo  taken  advantage  of  by  demurrer;  the  third,  by 
plea.  To  tbeso  there  is  only  a  formal  nplicatiou,  for  the  par- 
poiieof  tcndeiing  uud  joinmg  issue;  the  nectssity  for  special 
replications  being  ubviattd  by  the  i)ermission  which  the  par- 
ties have  to  add  to,  and  amend  their  pleadings. 

209.  From  the  principles  above  stated,  it  is  snfficiantly 
clear  that  the  two  modes  of  defence  just  mentioned  are  simi- 
lar to  the  analogous  ones'  at  con^on  law,  aiidai'e  here  per- 
fectly applicable ;  for  in  general  tei'ms,  a  demurt'ei"  is  confined 
to  the  singlo  ix):nt  of  law,  but  a  plea  opens  the  two  questions 
of  law  and  of  fact,  to  cither  of  wliich  the  opposite  party  may 
except.  The  demuiTer,  in  the  first  mode  of  defence  in  equity, 
is  taken  on  tho  complainant's  own  statement,  by  his  bill;  and 
consequently  the  facts  cannot  be  disputed.  In  tho  third  mode, 
tho  defendant  puts  forward  a  new  statement  of  his  own,  and 
this  must  bo  by  plea,  that  the  complainant  may  have  an  oppor- 
tunity to  reply,  and  so  put  him  to  the  i)roof  of  the  now  facts. 

210.  Hence  is  tho  grand  distinction  which  is  drawn  be- 
tween demurrers  and  picas  in  tl.e.  lovlis,  that  the  ono  is  an 
objection,  apparent  from  matter  contained  in  the  bill;  the 
other,  from  matter  •*  rfe^or.^"  the  bill,  (a)  Lut  thii  latter  is 
rather  an  acciclent  than  the  cE^ntial  dilTercncc,  a^  tho  matter  of 
a  plea  need  not  necesbdrily  bo  dehors  tho  bill.  Accordingly  wo 
find  that  that  species  of  i>ha,  called  a  **npfjailve  plea"  (h) 
does  notadvanco  any  new  fact  which  the  bill  had  omitted,  but 
is  sim;  ly  confined  to  tho  dcni^il  of  a  point  stated  in  the  bill, 
on  which  tho  whole  right  of  action  depends.  Nor  is  this  pe- 
culiar to  equity;  tho  plea  of  **ne  unques  cxecuior"  (c)  "ne 

(a)    Beames  on  Pleas,  2  Mitf .  Paalat, 

(&)    Mitf.  187.  188. 

(c)  Tho  plea  of  "  n»  un^ptM  executor,"  is  classed  by  Lord  Redesdale, 
smoog  pleas  in  abatement :  and  is  treated  as  sacb  by  Mr.  Beames,  when 
speaking  of  negative  fleas.  Cct  it  is  inan4fe«itly  a  plea  in  bar.  of  tho  mc- 
ondmode;  namely,  thbi  dcpial  of  a  particular  fact  on  which  the  relation 
rests.   See  also  1  Saond.  271.  a.  Cn.  3.^ 
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unques  accouple"  and  such  like,  which  are  pleas  in  bar  at 
Common  law,  coming  under  the  second  mode  of  defence;  and 
many  of  the  pleas  in  abatement  are  strictly  of  the  same  nature 
as  the  negative  plea  in  equity,  and  do  not  advance  foreign 
matter.  In  like  manner  that  species  of  plea  which  sets  up  a 
defence  anticipated  by  the  bill,  and  therein  sought  to  be  con- 
troverted, does  not  bring  forward  matter  deJiors  the  bill;  and 
yet  the  objection  cannot  be  taken  advantage  of  by  demurrer, 
but  is,  with  strict  propriety,  the  subject  of  a  plea,  because  it 
involves  a  quetition  of  fact  as  well  as  of  law.  Such  is  the  plea 
of  release  to  a  bill,  which  seeks  to  set  such  release  aside  on  the 
ground  of  fraud,  or  want  of  oonsideraiion;  or  the  plea  to  a 
bill  to  set  aside  a  decree  on  tho  ground  of  fraud,  and  the  like. 
Hero  tho  whole  question  turns  on  the  validity  of  the  bar 
sought  to  be  impeached;  and  therefore  the  plea  must  go  on  to 
deny,  by  averment,  the  ground  of  impeachment;  which  is,  in 
such  case,  tho  real  point  at  issue.  But  this  point  is  a  point  of 
fact,  and  consequently  cannot  be  controverted  by  demurrer* 
which  is  an  issue  in  law  only. 

211.  But  it  is  necessary  that  the  fraud,  or  other  matter, 
bo  denied  by  answer  likewise.  To  seek  for  tho  reason  of  this 
{)cculiai-ity  from  the  analogy  of  law,  we  must  go  somewhat 
deeper  into  tho  inquiry.  In  the  first  place,  we  must  recollect 
that  an  issue  is  produced  by  a  direct  averment  on  tho  uno  side 
and  a  traverse  on  the  other,  and  that  party  which  first  tra- 
verses or  denies  a  specific  averment,  U  said  to  tender  an  issue 
on  that  point.  Kow,  at  law  no  issue  is  tendered  by  tho  special 
plea,  but  as  it  always  relies  upon  new  facts,  it  concludes  witli 
a  verification.  And  even  in  the  case  of  a  special  negative 
p'ea  there  is  no  issue  tendered  hy  siich  plea,  because  it  is  not 
tho  denial  of  a  distinct  averment  in  tho  declaration,  but  ouly 
of  a  point  assumed,  and  whicli  must  bo  formally  av^n*ed  bo* 
fore  tlio  traverse  can  tender  an  issue;  and  tho  negative  pica, 
as  it  alleges  no  now  fact,  docs  not  oven  rcquiro  tho  usual  veri- 
fication. («)  In  equity,  since  the  disuso  of  spcicial  replica- 
tions and  rejoinders,  there  aro  but  two  of  the  pleadings  wbicli 

-  *  (a)    Co.  Litt.  S03.  a. 
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tender  aa  issne— the  answer,  on  the  part  of  the  deliendant,  and 
ihe  replication,  on  that  of  the  complainant.  When  the  de* 
fendant  desires  to  take  issue  in  law  he  files  a  demnrrer,  and 
the  complainant  sets  it  down  to  he  argued,  which  is  a  joinder 
in  demurrer;  on  the  other  hand,  he  tenders  an  issue  on  the 
facts  by  hid  answer,  so  far  as  it  trayerses  or  denies  them;  and 
the  complainant  joins  issue  by  tho  first  part  of  his  general 
replication,  which  states  that  "he  will  aver  and  prove  his 
eaid  bill  to  bo  truu,  certain,  and  su^cient  in  law  to  be  an- 
swered unto;'*  and  in  the  latter  "paxty  which  maintains  that 
"  the  said  answer  of  the  said  defendant  is  uncertain,  untrue, 
and  insufficient  to  bo  replied  unto  by  this  repliant,"  he  ten- 
ders on  i;>suo  on  his  part  to  such  portions  of  the  answer  as 
confess  and  avoid  the  bill,  or  to  the  new  facts  of  the  plea;  and 
to  this  the  defendant  pro  forma  rejoins.  As,  therefore,  in 
conformity  to  tho  rule  of  law,  the  plea  in  equity  does  not  ten- 
der an  issue,  {a)  in  the  caS3  of  n  .gative  averments  being  con- 
tained in  the  plea,  tho  same  points  must  also  be  denied  by 
way  of  answer,  for  otherwise  no  issue  could  be  joined  on  such 
negative  averments.  The  complainant  could  not  tender  an 
issue  upon  them  by  his  replication,  for  that  would  be  but  the 
negation  of  a  negation,  which,  in  fact,  only  amounts  to  an 
affirmlitivc;  and  wo  have  seen  that  an  issue  **  consists  upon  an 
affirmative  and  an  negative,"  therefore  the  defendant  must 
produce  tho  issue  in  the  only  way  which  remains  to  him — ^that 
is,  by  answer.  This  difficulty  is  obviated  at  common  law  by  a 
special  replication,  which  may  tendex  an  issue  affirmatively 
to  the  negative  averment. 

212.  And  here  we  must  mark  the  distinction  between  a 
negative  plea,  which  is  frequently  supported  by  affirmative 
averments,  and  negative  averments,  which  are  used  in  support 
of  an  affirmative  plea.  And  this  distinction  will  furnish  us 
with  another  reason  for  the  general  rule  laid  down,  viz: 
''that  if  there  is  any  charge  in  the  bill  which  is  an  equitable 
drcumstanoe  in  favor  of  the  plaintiff's  case  against  the  matter 
pleaded,  as  fraud,  or  notice  of  title,  that  charge  must  be  de* 

(a)    2Bro.O.0. 144. 
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nied  by  way  of  answer  as  well  as  by  averment  in  the  plea."  (a) 
It  will  be  seen  at  once  that  such  denials  are  negative  aver- 
ments in  8upx)ort  of  an  affirmative  plea.  Now  we  have  before 
noticed  that  when  tlie  complainant  intends  to  dispute  the 
facts  of  the  plea  he  replies,  and  thereby  puts  the  defendant  to 
the  proof  of  his  allegations,  so  that  in  this  instance  the  de- 
fendant would  be  forced  to  prove  a  nega  ive,  which  is  con- 
trary to  reason  and  the  rulj  of  law.  This  absui-dity  is  obvi- 
ated by  the  defendant's  denying  the  fraud  or  notice  in  his 
answer,  which  at  once  tendei*s  the  issue  and  puts  the  com- 
plainant on  the  proof.  But  besides  the  denial  by  way  of 
answer,  there  must  likewise  be  positive  averments  in  the  plea; 
and  this  for  two  reasons :  first,  because  as  the  plea  admits 
tlie  facts  of  the  bill,  without  such  averment,  it  would  acknowl- 
edge tlie  fraud  or  other  ground  of  impeachment  to  the  bar; 
and,  secondly,  by  such  acknowledgment  the  plea  would  be 
imperfect,  as  a  fraudulent  release,  for  instance,  would  be  no 
r<ilease,  and  therefore  not  a  good  bar. 

213.  This  mode  of  pleading  has  been  objected  to  on  the 
ground  of  duplicity — a  mistake  which  has  ari.>en  from  want  of 
suf&cient  attention  to  the  distinction  between  averments  in 
support  of  a  plea  and  the  pleading  a  double  bar,  which  alone 
constitutes  duplicity,  (b) 

Thus,  it  is  humbly  conceived,  we  have  shown  that  this  kind 
of  plea  differs  not  in  principle  from  other  pleas — a  disquisi- 
tion into  which  we  have  been  led  both  because  it  serves  to 
elucidate  the  nature  of  pleas  in  general  and  to  point  oat  the 
correctness  of  Lord  Eldon's  observation,  "  that  the  best  rule 
is  analogy  to  law;"  (c)  but,  principally,  because  Mr.  Beames 
in  his  learned  Treatise  on  Pleas  styles  this  an  "  inccmgrtwus 
plea,"  and  thinks  that  it  is  not  properly  a  plea,  but  something 
in  the  nature  of  one.  His  opinion  upon  this  subject  seems  to 
have  been  formed  from  supposing  that  the  essential  difference 
between  a  demurrer  and  a  plea  is  that  the  latter  always  relies 

(a)  Mitf .  241.    Roche  v.  Morgell,  2  Sch.  A  Lef.  728. 

(b)  1  Barrowes,  320. 
(e)    9  Yes.  54. 
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on  matter  "de/iors"  the  bill;  whereas,  the  true  distinction  is 
that  the  demurrer  is  an  issue  in  law,  on  the  complainant's  oion 
zhomng;  the  plea  is  an  objection  raised  by  a  new  sliowing  of 
the  defendant.  But  the  defendant's  new  showing  may  bo  of 
old  matter  stated  in  the  bill  (out  of  which  matter  a  contra- 
dictory case  may  be  made  by  traverse) ,  although  most  usually 
it  is  altogether  of  new  imitter.  And  the  reason  for  such  new 
showing,  whether  old  or  new  matter,  being  the  proper  subject 
of  a  plea,  is  that  it  lets  in  ihafact  as  well  as  the  law, 

214.  With  the  view  that  is  here  taken  of  this  subject,  the 
old  definition  of  a  plea  in  equity,  laid  down  in  the  Cursus 
CancelariaB,  (a)  and  adopted  by  Lord  Bedesdale,  strictly  ac- 
cords; and  tends  to  fortify  and  prove  the  correctness  of  the 
foregoing  reaBon.  A  plea  is  there  defined  to  be,  "a special 
answer  to  a  bill,  or  some  part  thereof,  showing  and  relying 
npon  one  or  more  things  as  a  cau-e  why  the  suit  should  be 
either  dismissed,  delayed  or  barred."  (h)  And,  first,  it  is  an 
answer  because  it  avers  and  maintains  one  or  more  facts 
wherein  it  differs  from  a  demurrer,  which  rests  upon  Z^rtoonly; 
and  in  some  instances  it  denies  allegations  in  the  bill  by  nega- 
tive averments. 

Bat,  secondly,  it  is  a  special  answer,  "  differing  in  this  from 
an  answer  in  the  common  form,  as  it  demands  the  judgment 
of  the  court  in  the  first  instance,  whether  the  matter  urged 
by  it  does  not  debar  the  complainant  from  his  title  to  that 
answer  which  the  bill  requires."  (c) 

Thirdly:  "It  relies  npon  one  or  more  things  (not neto 
things),  as  a  cause  why  the  suit  should  be  either  dismissed, 
delayed  or  barred."  The  first  part  of  this  member  of  the  defi- 
nition points  out  the  integral  division  of  a  plea  into  the  matter 
of  it  and  the  averments:  '*on  one  or  more  things"  (i.  e, 
£ftct8or  averments  which  may  be  manifold) —"as  a  cause" 

(a)    Can.  Ca.  UO. 

(Jb)    Hitf.178. 

(«)    Bocbe  V.  Uorcell,  Soh.  A  Lef.  72L 
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({.  /*.  t!ie  matter  or  bar)  which  must  be  single,  (a)   The  lattee 
part  briefly  gives  the  division  of  a  i^lea  into  its  several  kinds. 

215.  This  will  give  the  student  some  idea  of  the  extrenae 
accuiacy  of  most  old  legal  definitions,  which  cannot  be  too 
attentively  studied,  and  it  was  t'ae  more  advantageous  to  par- 
sue  this  subject  so  far,  because  he  might  be  induced  to  oon-> 
elude,  from  the  loose  manner  in  which  it  has  been  ordinarily 
treated,  that  the  sy^^tem  of  pleading  in  equity  was  not  founded 
on  any  fixed  principles,  but  left  to  fluctuate  amid  variable 
decisions  and  arbitrary  rules. 

(a)    1  Barr.  320.    Mitford,  238,  and  the  cases  there  dted. 
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OfiAPTER  n. 
Of  fha  Original  BUI  in  Eqnity. 


Section  I. 
Of  (he  general  Form  and  Structure  of  ordinary  JiUls, 

216.  A  bill  in  eqnity,  as  nre  have  remarked  in  the  preced- 
ing chapter,  has  a  two-fold  obj(  ct  in  view,  first,  the  i&tatemcnt 
of  complaint,  nimilar  to  the  declaration  at  common  law;  and 
secondly,  the  examination  of  the  defendant  npon  oath.  So 
far  as  it  is  a  mere  ploadiug,  the  bill  must  Bct  out  the  nature  of 
the  relation  between  the  parties,  and  the  particular  incidents 
which  create  the  hardship  which  ia  the  cauie  of  complaint; 
and  one  of  these  incidents  is  the  want  of  adequate  relief  at 
common  law.  This  is  the  main  body  of  the  bill.  Again,  so 
far  as  the  bill  acts  the  part  of  an  examination,  it  must  state 
all  snch  matters  of  inducement,  and  such  collateral  circum- 
stances as  may  tend  to  extract  a  discovery,  or  which  may  raise 
a  presumption  of  the  truth  of  the  principal  statement,  even  if 
denied  by  the  defendant.  Should  there  be  matter  of  avoid- 
ance, of  which  the  defendant  might  avail  himself,  the  bill,  as 
an  examination,  should  also  contain  charges  to  rebut  the  de- 
fence. It  has  already  been  observed  that  the  bill  U  a  2)etiiion 
to  the  court  for  a  stiJ)pasna,  or  such  other  writ  as  the  exigency 
of  the  case  may  require;  and,  accordingly,  it  concludes  with  a 
prayer  in  the  usual  form  of  petition,  and  stating  the  ends  fi)r 
which  this  writ  is  prayed;  which  are,  first,  that  the  del'cndaut 
may  answer  the  several  distinct  allegations  of  tlio  bill,  which 
are  for  that  purpose  pat  in  an  iuterrogativo  form;  aud,  second, 
that  the  court  may  interpose  with  reUef. 

217.  This  is  the  sum  and  substance  of  every  bill  which 
can  be  filed;  and  how  long  and  intricate  soever  it  may  be 
drawn,  it  nevertheteas  oontaimi  bat  the  four  following  parts: 
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1st.  Tho  circumstantial  statemerU  of  the  relation,  including 
the  inducement  or  introductory  part. 

2d.  Tho  incident's  which  produce  the  grievance  complained 
of,  including  tho  requests  made  to  the  defendant,  and  hia 
refusal, 

8d.  The  statement  of  such  collateral  circumstances,  if  neo« 
essary,  by  way  of  ciiargey  as  miay  compel  the  defendant  to 
acknowledge  the  grievance,  or  which  may  anticipate  and  con* 
trovcrt  his  defence. 

4th.  And  lastly,  by  reason  of  the  foregoing  complaint,  and 
for  the  want  of  adequate  remedy  at  common  law,  it  conclu^^ 
with  a  petition  for  the  siibpcBna,  to  the  end  that  the  defenduit 
may  answer  the  premises,  and  the  court  decree  relief. 

218.  These  four  parts  are  each  marked  by  certain  techni* 
cal  language,  with  which  they  commence.  The  first  part  be- 
gins thus:  *<  Humbly  complaining,  showeth  unto  your  Lord- 
ship, your  orator,  A.  B.  of ,that,  etc.,"  and  then  proceeds 

at  once  to  the  statement.  Here  we  must  istop  to  observe  thai 
this  commencement  of  the  bill  is  framed  to  express  its  office, 
both  as  a  petition  and  complaint.  The  words  are:  "  humbly 
complaining,  showeth; "  and  it  styles  the  complainant  not  your 
petitioner,  but  your  oratoi'f  to  mark  the  distinction  between  a 
bill  and  a  mere  petition,  and  to  designate  the  higher  character 
which  ho  sustains.  The  word  "orator"  is  used  in  allusion  to 
the  formal  conclusion  of  all  petiti(ms,  "  and*  your  petitioner 
will  ever  pray"  (a)  a  custom  which  took  its  origin  from  the 
piety  of  our  ancestors,  and  the  authority  of  ecclesiastics  in 
those  primitive  days,  when  the  seals  were  always  entrusted  to 
churchmen,  who  were  likewise  the  keepers  of  the  king's  con- 
science, (b)  Another  point  to  be  observed  in  the  formal  com- 
mencement of  the  bill  is,  the  grammatical  inversion;  a  more 
remarkable  instance  of  which,  however,  occurs  in  the  last  part 
of  the  bill,  which  we  shall  notice  presently. 

(a)    In  Ireland,  the  form  used  is,  "your  suppliant  and  daBy  oraUtt^** 
i  «.  "who  remembers  you  daily  in  his  prayers." 
(6)   3  Black.  Com.  4&-&L   Madox  Hist.  Ezeh.  H. 
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219.  Tho  neoond  part  commences,  *'And  joiir  orator  hath 
frequently  and  in  a  friendly  manner  applied  to  and  requested  " 
[the  defendant  to  do  such  acts  according  to  the  nature  of  the 
bill,  as  equity  and  good  conscience  required  of  him.]  "And 
your  orator  well  hoped  that  such  his  just  and  reasonable  re- 
quests would  have  been  complied  with,  as  in  justice  and  equity 
they  ought  to  have  been;  but  mow  so  it  is,  &c."  [i.  e.  the  de- 
fendant, confederating  toitli  otfiers  to  oppress  and  defraud  the 
complainant,  refuses  to  do  what  i-t  just.]  As  this  part  is 
nearly  the  same  in  all  bills;  it  has  become  a  common  form. 
If  tho  circnmdtancos  creating  the  hardship  bo  only  such  as  the 
court  can  i-cctify  or  control,  and  not  depending  on  the  acts  of 
the  defendant,  as  where  trustees  desire  to  act  under  the  di- 
reocion  of  the  court,  and  the  like,  then  the  above  common 
forms  are  omitted,  and  the  difficulty  labored  under  is  here 
stated  according  to  the  nature  of  the  case. 

220.  The  third  part  is  generally  introduced  by  a  statement 
that  the  defend^iut  makes  various  pretences  to  justify  his  re- 
fusal, the  contrary  of  which  the  complainant  cJiarges  to  be 
true;  and  then  proceed:}  to  make  such  other  charges  as  either 
corroborate  his  own  statement  or  controvert  the  defence  likely 
to  be  adopted  by  the  adversary.  "And  to  countenance  such, 
his  unjust  conduct,  the  said  defendant  sometimes  prctonda 
that'*  [there  is  some  good  matter  of  excuse  to  discharge  him 
from  liability]  "whereas  your  orator  charges  tho  contrary  to 
be  true,  and  that"  [there  are  such  other  circumstances  in  the 
case  as  invalidate  the  excuse,  or  corroborate  the  statement]; 
**and  other  times  he  pretends"  [other  pretences],  "whereas 
your  orator  charges  the  contrary  to  be  true,  and"  [other 
charges.]  And  the  whole  concludes  with  the  averment,  "all 
which  actings,  pretences  and  refusals  of  the  said  confederates** 
[alluding  to  the  charge  of  confudoracy  on  the  second  part] 
'*are  contrary  to  equity  and  good  conscience,  and  tend  to  the 
manifest  wrong  and  injury  of  your  orator  in  tho  premises." 


The  fourth  part  is,  the  petition  to  the  court  for  the 
mtUpcma;  and  begins  by  formally  setting  out  the  reasons  for 
Ikpplying  to  the  court,  viz:  "In  comideration  whereof"  (i.  e. 
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*'tbe  wrong  and  injury"  complained  of,)  and  forasmuch  u 
yoar  orator  is  without  remedy  at  common  law,  and  cannot 
Lave  adequate  relief  but  in  a  court  of  equity;  May  it  please 
your  Lordship  to  grant  his  Majesty's  mosi  gracious  writ  of 
subpcena,  etc.,  commanding  the  defendant  to  appear;  to  the 
end  that  he  may  distinctly  answer  upon  oath  whether  each 
particular  fact  and  charge  in  the  bill  is  not  as  therein  stated, 
or  how  otherwise:  and  tiiat  he  may  be  decreed  by  the  court  to 
perform  such  acts  as  the  court  in  its  wisdom  shall  think 
proper,  and  the  justice  of  the  case  may  require.  "And  your 
orator  shall  ever  pray,"  etc.  The  whole  of  the  part,  beginning 
with  the  words,  "in  consideration  whereof,"  to  the  conclusion 
of  the  bill,  is  but  a  single  sentence.  There  is,  however,  a  con- 
siderable inversion  in  its  form,  the  clause  commencing  '''to 
the  end,"  being  put  before  the  prayer  iov  the  subpcBna  "may 
it  please,"  etc.  The  want  of  sufficient  attention  to  this  point, 
coupled  with  the  circumstance  of  the  extreme  length  of  the 
sentence,  the  whole  statement  and  charge  of  the  bill  being 
here  repeated  in  the  form  of  interrogation,  and  ihe  prayer  for 
particular  relief  being  also  included,  has  occasioned  great  per-. 
plezity  in  the  mind  of  many  a  pupil,  aud  in  not  a  few  in- 
stances, has  prevented  him  from  ever  arriving  at  the  knowledge 
of  the  true  bearing  and  connection  of  the  several  members  of 
this  complicated  sentence.  Nor  is  the  pupil  much  assisted  in 
this  difficulty  by  the  usual  division  of  a  bill  into  nine  parts, 
than  which  nothing  can  be  more  illogical  and  incorrect.  Ac- 
cording to  this  arrangement,  to  be  met  with  in  all  the  books, 
the  several  parts  of  a  bill  are :  first,  the  direction  or  address; 
Becond,  the  parties;  third,  the  plaintiff's  case;  fourth,  the 
charge  of  confederacy;  fifth,  the  pretence  and  charge;  sixth, 
that  part  which  gives  jurisdiction  to  the  court;  seventh,  tho 
interrogating  part;  eighth,  the  prayer;  ninth,  the  usual  prayer 
for  a  avJbpasna  or  other  process.  The  four  last  are  included 
in  the  single  sentence  to  which  we  have  just  called  the  sta-: 
dent's  attention,  and  which  are  thus  presented  to  his  mind  as 
BO  many  distinct  and  unconnected  parts;  and  his  embarrass- 
ment is  increased  by  finding  that  in  the  precedents  to  be  found 
in  the  books  these  several  parts  are  marked  as  distinct  periods* 
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In  order  to  illustrate  the  foregoing  obeeryations,  we  shall 
inHcrt  hcru  the  t»kt]eton  of  a  bill : 

To  the  Kt.  Ilonorablo  the  Earl  of  Eldon, 

LoiJ  Iliga  Chancellor  of  Great  Britain : 

( I . )  numbly  complaining,  showcth  unto  your  Lordship,  yonr 
orator,  A  B,  of  ,  gent,  that  [at  a  particular  time  mentioned, 
certain  events  to:)k  place  which  led  to  the  relation  now  exist- 
ing between  your  orator  and  0  D,  the  defendant,  hereinafter 
named.  ]  And  your  orator  further  showeth  unto  your  Lord- 
ship that  [your  oralor  and  the  said  defendant  are  parties  to 
such  relation,  under  circumstances  to  which  particular  equit-, 
able  incidents  are  concomitant;  whence  arise  certain  duties  to 
be  performed  by  the  said  defendant,  0  D.]  (n)  And  your 
orator  hath  accordingly,  both  by  himself  and  hia  agents,  ap- 
plied to  and  requested  the  said  G  D  to  [i)erform  the  said  du- 
ties;! and  your  orator  well  hoped  that  such,  his  just  and 
reasonable  requests,  would  have  been  complied  with,  as  in 
justice  and  equity  they  ought  to  have  been;  but  now  bo  it  is, 
may  it  please  your  Lordship,  the  said  C  D,  combining  and 
confederating  with  divers  persons  at  present  unknown  to  your 
orator  (but  whose  names,  when  discovered,  your  orator  prays 
he  may  be  at  liberty  to  insert  in  this,  his  bill,  with  apt  and 
proper  words  to  charge  them  as  XKurtics  defendants  hereto) , 
and  contriving  how  to  injure  and  oppress  your  orator  in  the 
premises,  absolutely  refuses  to  comply  with  your  orator's 
aforesaid  reasonable  requests,  (ui.)  And  to  countenance 
such,  his  unjust  conduct,  he  sometimes  pretends  [some  mat- 
ter of  excuse  to  discharge  him  from  liability;  ]  whereas,  your 
orator  charges  the  contraiy  to  be  true,  and  that  [thcro  are 
other  circumstances  which  invalidate  the  ('xcuse  of  thd  said 
defendant  and  corroborate  your  orator's  statement.]  All 
which  actings,  pretences  and  refusals  of  the  said  confederates 
are  contrary  to  equity  and  good  conscience,  and  tend  to  the 
manifest  wrong  and  injury  of  your  orator  in  the  premises. 
(IV.)  In  consideration  whereof,  and  for  as  much  as  your 
orator  is  without  remedy  in  the  premises  at  common  law,  and 
cannot  have  adequate  relief  except  in  a  court  of  equity,  where 
Eq.  Pl.— 15. 
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'matters  of  this  sort  are  properly  cognizable  and  rclicTablo,  to 
the  end  that  the  said  C  D  and  hid  conrjderates,  when  du- 
covered,  may,  upon  iheir  several  and  respective  coi-poral  uaihs, 
according  to  the  best  and  utmost  of  their  several  and  respect- 
ive knowledge,  remembrance,  information  and  belief,  full. 

'  true,  perfect  and  distinct  answera  make  to  all  and  bingolar  the 

■matters  aforesaid;  and  that  as  fully  and  particularly  as  if  the 
same  were  here  rex^eated,  and  they  thcrwunto  severally  and 
respectively  distinctly  interrogated;  and  more  especially  that 
the  said  C  D  mjty,  in  manner  aforesaid,  answer  and  set  forth 

'  wheiher  [at  the  time  hereinbefore  in  that  behalf  mentioned, 
or  at  some,  and  what  other  time,  certain  events  did  not  take 
place,  which  led  to  the  relation  now  existing  between  your 
orator  and  the  said  defendant,  or  how  otherwise;  and  whether 
such  relation  does  not  in  fact  exist;  and  whether  your  orator 
and  the  said  defendant  are  not  parties  to  such  relation,  under 
circumstances  to  which  particular  equitable,  or  some  and 
what  incidents  are  concomitant,  or  how  otherwise;  and 
whether  such  duties  as  are  hereinbefore  set  forth  to  bo  x)er- 
formed  by  the  said  defendant  did  not  arise  therefrom,  or  how 
otherriise];  and  whether  your  orator  hath  not,  byhimstlf  or 
his  agents,  or  how  otherwise,  made  such  applications  and  re- 
quests as  are  hereinbefore  in  that  behalf  mentioned,  or  some 

•  such  or  the  like;  or  any  and  what  other  applications  and  re- 
quests, in  respect  of  the  several  matte's  ttforesaid{  and 
whether  the  said  defendant  hath  not  refused  to  comply  there- 
with, and  why;  and  whether  [such  circumstances  as  are  here- 
inbefore charged,  for  the  pirpose  of  invali.latin ;  the  excuse 
of  the  said  defendant,  and  corroborating  your  orj,tur's  state- 
ment, are  not  true,  or  how  otherwise];  and  that  the  said  de- 
fendant may  be  ompelled,  by  and  under  the  decree  and 
direction  of  this  honorable  court,  [  tj  perform  such  duties  as 

-are  incident  to  the  relation  hereinbefore  stated  to  exitit  be- 
tween him  and  your  orator:]  and  that  your  orator  may  have 
such  farther  and  other  relief  in  the  premises  as  to  your  Lord- 
ship shall  seem  meet,  and  the  nature  and  justice  of  the 
case  may  require.    Hay  it  please,  etc. 

[CounseVs  name,] 
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• 


Pray  Spa, 

V, 

C.  D. 

The  above  is  the  general  form  of  every  kind  of  bill,  as  pre- 
pared in  the  draftman's  office;  and  with  tbid  outline  before 
klm  the  pupil  will  be  able  to  shape  his  course  without  any 
difficulty,  in  all  cases,  and  to  judge  what  parts  are  essential 
^nd  what  may  be  omitted,-  according  to  the  nature  of  the  sub-- 
Ject.    We  shall  presently  advert  to  this  point  more  at  large. 

222.  The  pupil  will  observe  that  in  the  precedent  of  the 
draft,  the  conclusion  being  a  conmion  and  invariable  form  of 
prayer  for  the  nibposna,  is  marked  by  an  "do,"  with  a  mar- 
ginal direction  to  the  solicitor,  who  is  to  have  it  engrossed  at 
full  length,  as  to  the  names  of  the  parties  against  whom  he  is 
to  pray  process;  for  none  are  defendants  to  the  suit,  although., 
mentioned  in  tiie  body  of  the  bill,  unless  process  of  subpoena 
be  issued  against  them,  (d)  The  conclusion  of  the  bill,  as 
engrossed,  is  as  follows:  "May  it  please  your  Lordship  to 
grant  unto  your  orator  his  Majesty's  most  gracious  writ  of 
tubpoena,  to  be  directed  to  the  said  C  D,  and  to  the  confed- 
erates when  discovered,  thereby  commanding  them,  and  every^ 
of  them,  at  a  certain  day,  and  under  a  pain  to  be  therein 
Umitedf  personally  to  be  and  appear  before  your  Lordship,  in 
this  honorable  cou^t,  and  then  and  there  full,  true,  direct  and> 
perfect  answer  make  to  all  and  singular  the  premises;  and 
farther  to  ntand  to,  perform,  and  abide  such  furtfier  order, 
direction  and  decree  tlierein  as  to  your  Lordship  sJuill  seem 
meet;  (6)  and  your  orator  shall  ever  pray,"  etc.  If  the  bill 
seeks  for  an  injunction,  or  a  "ne  exeat  regno,"  such  writ  is 
also  prayed  for  in  the  conclusion,  in  addition  to  the  writ  of 
subpoena,  for  the  form  of  which  the  student  may  consult  the 
books  of  precedents,  the  above  being  sufficient  for  our  purv' 
pose.    In  a  certiorari  bill,  the  only  object  being  to  remove 

(a)    3Diok.70i. 

(fr)   If  the  bill  be  for  dlMovery  merely,  the  words  in  italios  are  omii- 
t«iL    n(ie3Atk.438.  ' 
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the  proceedings  from  tho  court  below,  the  prayer  for  tkaubpcend 
in  unnecessary,  as  the  parties  must  follow  in  the  sviit.  (a) 

223.  Where  the  attorney  general  is  a  defendant,  instead 
of  a  subpoena  the  bill  prays,  "that his  Majesty's  said  Attorney 
General,  being  attended  with  a  copy  of  this  bill,  may  appear 
and  put  in  his  answer  thereto,  and  may  stand  to  and  abide/* 
etc.;  (b)  and  in  the  case  of  a  peer,  a  letter  missive  is  prayed, 
<«  to  be  directed  to  the  said  [peer],  desiring  him  to  appear  to 
and  answer  yoor  orator's  said  bill;  or  in  defiaolt  thereof ,  his 
Majesty's  most  gracious  writ  of  subpcena"  etc. 


BEonoM  n. 

Of  the  First  Pari  of  a  BiU;  and  herein  of  the  Doctrine  qf 

Belations, 

224.  Having  given  this  general  view  of  the  nature  and 
form  of  a  bill,  we  shall  now  draw  the  student's  attention  to  its 
several  x)arts,  and  add  a  few  particular  observations  on  each. 
In  tho  app3ndix  of  common  forms,  will  be  found  the  different 
modes  of  address  U:i6d  in  the  several  courts  of  equity,  and  also 
the  formal  words  of  commencement,  according  to  the  various 
capacities  of  the  parties  instituting  the  suit. 

225.  The  additions  and  places  of  abode  of  the  complain- 
ants should  bespc  cifically  stated,  both  to  prevent  suits  from  be- 
ing commenced  in  the  names  of  fictitious  persona,  and  also 
that  the  defendantH  may  know  where  to  resort  for  redress,  in 
case  the  proceedings  should  be  deemed  vexatious,  the  practice 
of  taking  security  for  that  purpose  having  been  long  since  dis- 
used, except  where  the  complainant  residea  out  of  the  juris- 
diction, when  security  for  costs,  to  the  amount  of  forty  pounds* 

(a)    Mitf.  40.    Wy.  Prao.  Rec  83. 

(^)  The  Attorney  General  xnAy  refoM  to  answer^  and  no  proceH  of 
contempt  can  so  against  him.  1  Dick.  790.  Davine  *.  Attorncj  OoA- 
eral.    £xoheQaer.  1813. 


FIBST  PAST  OF  A  BILLC  173 

will  be  required,  on  the  defendant's  motion,  (a)  In  the  ex* 
chequer,  in  order  to  give  the  court  Jurisdiction,  the  complain- 
ant  states  himself  to  be  a  debtor  and  accountant  to  his  Majesty, 
which  is  similar  to  the  practice  at  common  law,  and  this  is  an 
averment  not  allowed  to  be  traversed,  and  therefore  mere  form. 
A  bill  filed  ^y  a  Peer  always  commences  without  affixing  the 
ejnthet  humbly;  but  simply— "complaining,  showeth  unto 
your  Lordship."  The  f«rm  for  infants,  married  women,  and 
lunatics,  will  be  seen  in  the  Appendix. 

226.  When  the  attorney  general  commences  a  suit,  either 
on  behalf  of  the  crown  or  those  under  its  protection,  whether 
with  or  without  a  relator  not  personally  interested,  he  proceeds 
by  way  of  infortnationy  which  differs  in  no  respect  from  th^. 
form  of  a  bill,  except  that  it  does  not  US8  the  language  either 
of  complaint  or  patitlon;  but  merely,  'informing,  showeth 
nnto  your  Lordship,  Sir  A.  B.  knight,  his  Majesty's  attorney 
general,  on  behalf,"  etc.  If  the  relator  be  also  a  complainant, 
then  the  proceeding  will  be  both  information  and  bill;  for  the 
form  of  which,  as  also  of  informations  in  general,  see  the 
Appendix. 

227.  The  two  first  parts,  according  to  our  division,  are  ea* 
■ential  to  every  kind  of  bill  whatever;  as  the  first  states  the 
circumstances  of  the  case,  or  the  relative  situation  of  the  par- 
ties, and  the  second  sets  out  the  injury  sustained,  or  the  griev* 
•nee  likely  to  ensue,  not  remediable  at  common  law,  which  is 
the  ground  of  application  for  the  interference  of  a  court  of 
equity.  So  far,  the  bill  acts  the  part  of  a  pleading,  similar  to 
the  declaration  at  common  law,  and  according  with  this  view  of 
it,  is  the  definition  given  in  the  Cursus  CanceUarice;  where  it 
is  said,  **  a  bill  in  equity  is  in  nature  of  a  declaration  at  com- 
mon law,  wherein  the  complainant  is  to  set  forth  the  circum- 
stances of  his  case  for  some  fraud,  force,  or  injury  done  to 
him,  praying  relief  of  the  court,  for  that  he  has  no  remedy  by 
the  common  law;  and  also  process  of  sut^cena  against  the  de- 

(a)  Mos.  7.  11  Ves.  586.*  If  the  plaintiff  describes  himself  in  his 
bill  of  a  place  where  be  cannot  be  foand,  he  must  five  seonrity.  2  Fowl. 
Xsob.  Prac.  370. 
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fendant,  to  compel  him  to  answer-  the  charge  of  the  bill,  (a),- 
The  observations  wo  have  made,  therefore,  in  the  foregoing 
chapter  relative  to  the  mode  of  statement  of  injury,  aro  en- 
tirely applicable  to  this  part  of  a  bill.  We  thero  showed  that 
the  plaintiff,  in  complaining  of  a  wrong  done  to  him,  do:8 
nothing  more  than  set  forth  a  right  of  which  he  has  been  de- 
prived; that  rights  aro  incident  to  relations,  and  that  therefore 
to  prove  a  right,  the  relation  in  which  it  id  founded  must 
be  thoroughly  understood.  Bclations,  again,  wo  have 
seen,  let  in  three  separate  considerations:  1st,  the  par- 
iiesy  with  tlieir  several  disabilties  and  liabilities  in  law 
Sd,  the  subject  matter  or  contract,  with  the  circumstances  un- 
der which  it  was  made,  and  herein  also  of  the  nature  of  the 
prop;.rty  in  liagation;  and  lastly ,  tholagal  and  equitable  inci- 
dents or  rightSy  the  withholding  of  any  of  which  U  the  cause 
of  complaint,  (b)  We  shall  hero  subjoin  such  additional  in- 
structions with  regard  to  the  djctrine  of  relations  as  may  be 
generally  useful  to  the  pupil. 

228.  Bclations  may  be  divided  into  primary  or  orijinaU^ 
secondary  or  derivative — and  collateral.  The  first  are  those 
which  subsist  between  the  original  parties;  the  scconel  are 
such  as  are  derived  therefrom,  either  by  the  transmission  of 
interest  or  the  transfer  of  tide  or  liability.  Thus  there  U  a 
primary  relation  between  the  mortgagor  and  mortgagee;  but 
if  ihe  mortgagor  asbigns  his  equity  of  redemption,  there  then 
arises  a  new  or  secondary  relation  between  the  mortgagee  and 
the  assignee  of  the  equity.  A  collateral  relation  is  that  which 
exists  between  two  or  more  derivative  parties. 

0 T 


E 


B 


(a)    Oars.  Can.  36. 
(6)    FI(i«<Ml«,p.  1S5-6. 


FntST  PAnT.OF  A  BILI4.  175 

Thus,  in  tho  figure  above,  let  O  and  T  stand  for  the  parties 
to  the  original  relation;  let  T  bo  tenant  fur  life,  and  K  a  re- 
mainderman; let  A  bo  an  assignee,  or  alienee  of  T'h  interest; 
let  H  represent  the  Leir  at  law  to  O;  D  be  liis  devisee,  and  E 
execatc>r.  Ilere  there  will  be  a  secondary  relation  between  0 
and  A,  in  respect  of  thepriv'dij  of  contract  between  T  and  A. 
There  \?ill  be  also  a  S3conelary  relation  between  O  and  R,  in 
re^tpect  of  the  pHvity  ofestnte  between  T  and  B.  Between  T 
and  H  there  will  be  a  secondai-y  relation,  in  respect  of  the 
privity  of  hlood  between  O  and  H.  So  between  T  and  D,  in 
respect  of  i^AO  privity  of  int  rest  between  0  and  D;  and  in  like 
manner  between  T  and  E,  on  account  of  the  jpri(7J/2/  f^fvepre- 
sentailon  between  0  and  E.  Again,  H,  D,  and  E  on  one  side, 
and  A  anel  B  on  the  other,  stand  in  collateral  relations  to  each 
other.  Other  derivative  relations  might  be  enumerated;  but 
this  will  suffice  at  present  for  the  purpose  of  illustration.  The 
right  understanding  of  these  particulars  is  in  the  first  place 
essential  to  the  determini^tion  of  tho  necessary  parties  to  the 
suit,  and  the  importance  of  this  doctrine  will  be  still  further 
apparent  when  we  come  to  treat  of  Supplemental  Bills  and 
Bills  of  Bevivor. 


The  original  relation  may  arise,  either,  1st,  out  of  a 
specific  contract,  the  incidents  of  which  must  depend  upon 
the  terms  of  agreement,  as  in  those  cases  where  a  specific  per- 
formance is  sought  to  be  enforced;  or,  2d,  the  relation  may  be 
such  as  though  arising  from  contract  between  the  parties,  is 
nevertheless  recognized  and  ascertained  by  the  law,  which  at- 
taches to  it  certain  essential  incidetits  and  ingredients— such 
as  the  relation  of  partnership,  of  mortgagor  and  mortgagee, 
and  the  like;  or,  3d,  it  may  be  produced  by  the  act  of  a  third 
person,  as  in  the  relation  of  executor  and  legatee;  or,  4th,  it 
may  arise  by  the  operation  of  law,  as,  for  example,  the  relation 
between  tenant  in  dower  and  heir  at  law. 

In  the^rs^  instance,  as  the  nature  of  the  relation  is  to  be 
collected  from  the  words  of  the  contract,  if  the  agreement  be 
in  writing,  it  must  in  general  be  set  out  vei'batim  in  the  bill; 
if  not  in  writing,  then  such  collateral  circumstances  must  be 
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stated  as  raise  a  strong  presumption  iu  favor  of  its  existence. 
On  tbi.4  point  of  the  spscific  performance  of  parol  agreements, 
various  rules  have  been  laid  down  in.  equity,  with  which  the 
student  should  make  himself  acquainted,  in  order  to  frame 
his  bill  iu  caucs  of  this  nature.  In  the  statement  of  8X)ecific 
contracts,  the  agreement  must  also  Le  shown  to  be  of  such  a 
kind  as  not  tu  militate  with  general  policy,  (a)  and  that  the 
stipulations  contained  iu  it  are  such  as  a  court  of  equity  ought 
in  conscience  to  enforce,  {b)  The  circumstances  under  which 
the  agreement  was  made,  form  therefore,  in  most  instances,  a 
material  part  of  the  statement;  and  every  fact  should  be  set 
out,  by  way  of  inducement,  tending  to  show  that  the  con- 
sideration was  valid  and  the  teims  fair  and  equitable;  for 
it  is  a  maxim,  "  that  he  that  would  have  equity  should  do 
equity."  (c) 

In  the  second  case  above  noticed,  where  the  relation  is  one 
recognized  by  law,  all  the  legal  requisites  to  form  such  relation 
and  the  liabilities  resulting  from  it,  should  be  well  under- 
stood,  that  the  draftsman  may  bo  able  to  bring  the  case  in  the 
bill  witi.iu  the  meaning  of  tho  law,  and  show  such  a  breach  as 
constitutes  an  injury  cognizable  in  equity.  As  this  kind  of 
relation  is  foundeel  in  like  manner  as  tho  former,  on  the  con- 
tract of  the  parties,  it  will  be  subject  to  the  same  rales  with 
regard  to  the  equity  of  consideration  and  origin. 

230.  The  same  observations  will  apply  to  the  3d  and  4th 
classes  above  enumerated,  with  this  additional  remai'k — that 
all  the  circumstances  that  led  to  the  existing  relation,  must  be 
succinctly  allegeel  by  way  of  preamble,  both  for  the  advantage 
of  clearness  of  statement,  and  also  in  order  to  deduce  the 
complainant's  titlf. 

This  last  is  essential  to  every  bill,  and  in  general,  it  is  to  be 
remarked,  there  are  four  thinr^js  indispensably  requisite  to  be 
shown  in  the  stating  part,  namely,  1st,  the  complainant's  in- 

(a)    9  Ves.  fi08.    1  Vera.  5. 

Ch)    2  An«t.  543. 

ic)    Curs.  Can.  10.    Hardr.  97. 
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terest  (a^  intlse  thing  demanded;  2d,  his  title  (b)  to  sue;  3d,» 
the  defendant's  iuterettt;  (c)  and  4th,  his  liability;  (d)  for. 
though  there  cannot  be  a  title  or  a  liability  without  an  int  rcHt. 
thero  may  be  an  interest  without  either.  Tims,  an  executor, 
before  be  has  proved  the  will,  has  an  interest  in  t!ie  teBtator'ti 
chattels,  but  not  such  as  to  give  him  a  title  to  sue;  (f )  so  also 
an  assi^ee  has  an  interest  in  the  thing  assigned,  although  not 
liable  to  bo  sued  for  breach  of  coveuant,  uuhss  bucIi  covenant 
runs  with  the  land.  (/)  Wo  do  not  here  sp.ak  of  the  title  or 
liability  with  reference  to  those  defects  which  are  the  proper 
subject  of  abatement;  but  the  title  and  liability,  as  derived 
from  the  very  relation  itself,  and  which  therefore  mast  appear 
on  tho  face  of  it,  if  the  relation  bo  adequately  stated;  which 
title  Lord  Coke  defines  to  be  **justa  causa  posisidendi  quod 
n,fUrum est"  And  he  says:  " dicitur  iUulus  a  tuendo; "  be- 
causo  by  it  a  man  holds  and  defends  his  right.  (//)  It  is  neces- 
sary, however,  to  observe,  that  the  title  thus  deduced,  must 
not  appear  by  the  bill  to  be  affected  by  any  personal  disability; 
and  the  defendant  must  be  liable  in  the  court  of  equity  where 
the  suit  is  instituted. 

• 

231.  In  deducing  tho  title  in  the  third  class  of  ori^nal  i^ 
lations,  it  will  be  seen  that  such  a  preamble  is  ncc;.ssai7  as 
will  show  that  the  pei*son  creating:  the  relation  had  the  power 
to  do  so,  whether  by  law  or  by  express  power  in  a  deed.  In 
tho  first  case  the  capacity  in  law  is  all  tbat  need  be  stated— as 
for  example,  ''that  the  testator  was,  at  tho  time  of  making 
Ms  will,  and  at  hia  death,  seized  of  or  entitled  to  freeluiUi 
estate,  ttnd  possessed  of  personal  property;  and  being  of  sound 
and  disx>08ing  mind,  made  and  published  hU  wilt,  with  the 
nsnal  formalities."  Wita  regai'd  to  the  execution  of  a  pmoer 
created  by  deed,  ii  will  in  general  bo  requisite  to  set  out  the 

.     (a)  2  Atlc  210. 

(W  I  Vern.  lU    9  P.  Wnu.  371. 

(r)  2  Eq.  Ca.  Ab.  78.    2Vem.  ;I80. 

(J)  1  Vera.  180.    iyeB.M. 

(c)  1  P.  Wms.  172, 76d. 

(/)  1  Ves.  56. 

(y)  Vide  Co.  Litt.  845,  b. 
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power  in  Tubo  verba,  since  a  question  may  torn  on  its  extent  or 
validity;  and  if  the  latter  be  likely  to  be  contested,  the  pre- 
amble should  go  back  to  the  origin  of  the  instrument  contain- 
ing the  power.  Indeed,  the  student  will  observe  that  the  pre- 
amble must,  in  a  great  measure,  depend  upon  his  discretion, 
always  making  it  consistent  with  clearness  of  explanation,  and 
Buch  as  may  assist  the  complainant's  title,  by  discovery  from 
the  defendant,  if  any  ambiguity  in  the  title  render  such  detail 
necessary;  but  upon  the  face  of  the  statement,  at  leastaprmia 
facie  title  must  appear.  In  like  manner,  the  draftsman  most 
use  hid  discretion  as  to  whether  the  whole  or  any  port  of  the 
instrument  creating  the  relation  be  set  out  totidem  verbis; 
having  this  general  rule  to  guide  him,  that  it  is  usually  un- 
necessary, and  therefore  improper,  to  state  more  than  the 
substance,  unless  where  the  duty  claimed  depends  upon  the 
very  words  of  the  instrument. 

232.  With  respect  to  relations  arising  by  operation  of 
law,  we  need  only  observe  that  the  progress  of  the  operation 
should  be  traced  from  the  prior  relation  to  its  subsequent 
effect,  and  the  circumstances  must  be  shown  to  be  such  as  that 
the  legal  results  necessarily  ensue. 

From  the  foregoing  remarks  the  student  must  feel  conscious 
kow  necessary  it  is  to  have  a  clear  and  just  conception  of  the 
nature  of  the  relation  which  is  to  be  the  subject  of  his  state- 
ment, with  all  its  legal  and  equitable  incidents,  before  he  siti 
down  to  draw  the  bill;  for,  as  the  nature  of  the  injury  must 
bo  derived  from  the  incidents  of  the  relation,  so  the  form  of 
the  statement  must  depend  upon  the  nature  of  the  injury;  if 
it  be  the  deprivation  of  a  right  issuing  out  of  the  express  con- 
tract of  the  parties,  the  terms  of  the  contract  will  be  essential; 
if,  on  the  other  hand,  the  right  demanded  u  ono  given  by  law, 
the  statement,  to  be  adequate,  n?ust  bring  the  case  within  the 
relation  affected  by  the  legal  or  equitable  incidents. 
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Section  HE. 
Of  the  Second  Partt  or  Statement  of  Injury, 

233.  The  point  next  to  be  consfdered  is,  what  circnm- 
Btanoe  in  the  case  it  is  which  produces  the  injury,  or  causes 
the  hardship  against  which  the  complainant  seeks  relief;  and 
this  muHt  arise  from  the  state  of  the  relation  between  the  par* 
ties,  either  where  a  duty  flowing  from  it  is  withheld,  which, 
though  binding  in  conscience,  yet  the  ordinary  courts  have  not 
power  to  enforce;  or  where  the  relative  situation  of  the  par- 
ties is  such,  whether  from  fraud  or  accident,  or  any  other 
cause,  as  that  a  manifest  wrong,  or  even  probable  injustice  or 
inconvenience  would  ensue,  but  for  the  interference  and  as- 
sistance of  a  court  of  equity  in  compelling  a  discovery  and 
Bupplying-the  adequate  remedy. 

234.  This  statement  of  grievance  forms  the  second  part  of 
the  bill,  according  to  our  division,  corresi)onding  to  the 
breach  in  the  declaration  at  common  law,  and  should  be  made 

.  wi  h  brevity  and  succinctness.  When  the  injmy  sought  to  be 
redressed  is  occasioned  by  the  subtraction  of  a  duty  on  the 
part  of  the  defendant,  this  part  of  the  bill  merely  contains  a 
statement  of  request  and  refusal^  viz :  that  various  applica- 
tions were  mado  to  the  defendant,  requesting  him  to  do  jus- 
tice to  the  complainant  and  restore  to  him  the  right  demanded, 
or  perform  the  duty  withheld,  which  nevertheless  he  has  re- 
'  fused  to  do.  The  refusal  is  most  commonly  ushered  in  by  the 
formal  charge  of  confederacy,  which,  though  usually  inserted, 
is  altogether  unnecessary,  [a]  as  new  parties  may  be  added  at 
any  period  of  the  suit,  without  any  such  charge  in  the  bill; 
and,  therefore,  in  amicable  suits,  the  refusal  is  stated  without 
charging  combination,  and  this  form  is  invariably  omitted 
where  the  defendant  is  a  peer  of  the  realm,  [h] 

235.  In  those  cases,  on  the  other  hand,  where  the  griev- 
.  ance  arises  out  of  the  peculiar  situation  of  the  parties,  the 

complainant  having  explained  by  his  statement  their  relative 

[a]    1  Anatr.  82. 
[&]   Mitf.  n 
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position,  goes  on  in  this  part  of  Iiis  bill  briefly  to  show  the 
nature  of  the  difficulty  resulting  from  it,  or  the  bardsliip 
likely  to  ensue  unless  a  court  of  equity  interposes  to  Lis  re- 
lief. "  To  the  end,  therefore,"  etc.  Here,  then,  the  student 
will  obserTe,  as  no  refusal  is  stated,  of  coarse  the  introductory 
charge  of  confederacy  has  no  place;  and,  in  like  manner,  as 
the  necessity  for  the  interference  of  a  court  of  equity  is  em- 
bodied in  the  Tery  statement  of  grievance,  the  formal  clause 
of  equity,  as  it  is  called,  commencing :  "And  for  as  much  as 
your  orator  is  without  remedy  in  the  premises,"  is  also  omit- 
ted. In  the  statement  of  the  injury  for  which  redress  is 
sought,  it  is  obvious  that  the  draftsman  must  be  previously 
acquainted  with  the  extent  of  the  jurisdiction  of  the  court; 
and  to  this  point  the  student  should  turn  his  particular  atten- 
tion, in  order  that  he  maybe  able  to  set  forth  such  agrieTance 
in  his  bill  as  a  court  of  equity  will  take  cognizance  of;  for  the 
mere  averment  that  there  is  no  remedy  but  in  equity  will  not 
avail,  unless  it  appear  also  on  the  face  of  the  statement  that 
the  case  is  such  that  the  court  of  chancery  can  compel  a  dis- 
covery or  decree  relief. 


Section  IV. 

Of  Vie  Tliird  Part,  or  Pretences  and  Charges. 

236.  We  next  come  to  the  pretences  and  charges,  the  na- 
ture and  utility  of  which  have  been  already  pointt-d  out.  As 
the  two  former  parts  belong  to  i  bill,  as  a  pleading^  in  com- 
mon with  the  declaraiion  at  law,  so  this  third  pai't  has  a  pe- 
culiar reference  to  its  character  as  an  exctrmnation.  One  of 
the  principal  advantages  attendant  upon  the  mode  of  proceed- 
ing in  chancery,  is  that  the  complainant  is  entitled  to  have  an 
answer  upon  oath  from  the  defendant,  as  to  all  the  facts  stated 
in  the  bill;  but  as  it  is  a  maxim  in  our  law  that  no  man  shall 
bu  bound  to  criminate  himself,  care  must  be  taken  that  no 
allegation  be  made  which  would  subject  the  defendant,  if  ad- 
mitted by  him,  tb  a  penalty  or  forfeiture,  [  a  ]  unless,  indeed,  the 

[a]   lBro.C.C.96.    lAtk.529.   2Atk.392.   8Veft.l09. 
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forfeiture  be  one  thereby  accruing  to  the  complainant  himself, 
and  that  he  specifically  waives  his  right  to  it,  [a]  for  the  sake 
of  the  disooTery.  So  far,  then,  as  the  defendant  admits  the 
facts  alleged  in  the  bill,  it  precludes  the  necessity  of  having 
them  prove  J  in  evidence;  as,  on  the  other  hand,  if  there  be  an 
nnequivocal  denial  on  the  pai't  of  the  defendant,  two  witnesses, 
at  least,  are  requii'ed  to  establish  the  fact  against  his  oath,  [b] 
One  of  the  chief  objects  of  the  draftsman's  care,  therefore, 
should  be  to  charge  in  his  bill  all  such  material  circumstances 
of  the  case  as  may  tend  to  draw  forth  from  the  defendant  an 
adirisslon  of  the  principal  matters,  and  so  avoid  the  necessity 
of  proving  them  by  depositions.  [c\ 

237.  This,  then,  is  the  x)eculiar  province  of  the  charging 
part  of  the  bill;  for  if  the  same  were  attempted  to  be  done  in 
the  statement,  it  would  interrupt  its  course  and  render  that 
confused,  the  chief  quality  of  which  should  be  clearness  and 
intelligibility.  But  this,  though  the  principal,  is  not  the  only 
end  of  the  charging  part,  for  as  the  relief  sought  frequently 
conflists  of  a  variety  of  particulars,  the  charges  are  sometimes 
made  to  support  a  part  of  the  prayer.  Thus,  the  circum- 
stances which  warrant  the  application  for  an  injunction  are 
generally  stated  in  the  charging  part.  Again,  if  it  be  antici- 
pated that  the  defendant  has  any  matter  of  avoidance  to  set 
up  against  the  statement  of  complaint,  whatever  will  operate 
to  rebut  that  avoidance  should  be  stated  by  way  of  charge, 

[a]    1  Vera.  10O-129.    1  Chan.  Rep.  144. 

[&]    2  ChAD.  Co.  8.    1  Vern.  161.    3  Atk.  649,  270. 

[e]  It  is  the  usual  practice  in  Ireland  to  caU  upon  the  defendant  to 
admit  the  authenticity  of  such  deeds  or  other  writingii  as  are  men- 
tioned in  the  body  of  tbe  bill,  and  which  for  that  purpose  are  produced 
to  him  at  the  time  of  taking  liis  answer.  This  appears  to  be  both  con- 
venient and  correct,  upon  the  principle  above  stated,  as  it  saves  the 
necessity  of  having  them  proved  as  exAi&ite,  by  witnesses.  The  clause  in 
the  bill  to  this  effect  is  introduced  immediately  preceding  the  prayer, 
of  which  the  following  is  a  general  form : 

**And  that  the  said  defendant  may  view  in  the  hands  of  your  orar 
t'  r's  clerkjn  court,  or  commissioners  (according  to  his  mode  of  answer- 
ing), th  aforesaid  writings,  which  should  for  that  purpose  be  ezhibite4 
to  him.  and  set  forth  of  whose  handwriting  the  same,  or  any  and  which 
of  them,  as  he  believes,  are :  And  that,"  etc 
Eq.  Pl.— 10. 
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fonnded  upon  the  supposed  reasons  of  the  defendant  for  re- 
fusing to  aocede  to  the  complainant's  reasonable  reqaests;  (a) 
and  in  this  respect  the  charging  part  supersedes  the  use  of  a 
special  replication,  and,  as  far  as  regards  discovery,  is  some- 
what similar  to  a  cross-examination. 

238.  Hence  we  may  collect,  that  the  difference  between  the 
Btating  and  charging  parts  of  the  bill,  is,  that  the  first  is  con- 
fined to  simply  unfolding  the  nature  of  the  relation  clearly  and 
concisely,  containing  such  matters  of  inducement  as  are  re- 
quisite for  explanation  and  for  deducing  t-ie  title;  the  latter 
is  used  for  the  purpose  ol  adding  all  such  further  facts  and 
allegations  which  cannot  be  conveniently  inserted  in  the  state- 
ment, and  which  yet  are  material,  either  to  extract  adnUssUms 
from  the  defendant,  or  to  obtain  colUUeral  rtiief;  or,  lastly  to 
anilcipaie  the  defence.  In  fact,  it  being  a  question  of  arrange- 
ment only,  much  must  be  left  to  the  sagacity  and  discrotion 
of  the  di'aftsman,  in  determining  which  pai't  of  the  bill  he 
shall  choose  for  making  any  particular  statement,  sinco  the 
pretences  and  charges  are  made  a  separate  pai't  of.  the  bill, 
more  for  the  sake  of  the  "  lucidus  ordo  "  than  from  any  real 
distinction  existing,  other  than  that  we  have  noticed  above.  [  6  J 
In  many  cases,  thei'efore,  thii  ,part  may  be  altogether^  {iasscd 
over;  and  the  foregoing  observations  will  serve  to  instruct 
the  pupil  when  cluu^ies  should  be  introduced  and  when  they 
may  be  omitted. 


Section  V. 

Of  the  Fourth^  or  Interrogating  Part,  and  Prayer, 

239.  Of  the  conclusion  (which,  as  we  have  elsewhere  re- 
marked, is  but  a  single  sentence),  the  groundwork  is  the 
prayer  for  a  subpcena,  adding  a  statement  of  the  purposes  for 

[a]   Mitf.S4-fi. 

[ft]  Lord  Kenyon,  in  the  bUls  be  drew  when  at  the  bar.  never  p«t 
in  the  charging  pert,  which  doee  little  more  than  nnfold  and  enlarge 
the  etotement.  lladd.  Piao.  169;  and>Patridffe  «.  Hajreraft,  11  Yea.  S74, 
there  oited. 
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which  the  \mt  is  required.  These  aro  in  ordinary  bills :  first, 
that  the  defendani*  may  be  compelled  to  attend,  in  order  to 
ay»u;«r  distinctly  the  seTeral  points  of  the  bill;  and,  second, 
that  upon  a  view  of  the  case  the  court  may  interpose  its  au- 
thority to  prevent  or  redress  immediate  wrong;  or  it  may  de- 
cide upon  the  ultimate  claims  of  the  parties,  and  enforce  its 
decree  by  process  of  execution. 

240.  By  the  words  of  the  bill,  the  defendant  is  required 
to  give  "lull,  true,  perfect  and  distinct  auHwers.upon  oath,  to 
all  and  singular  tho  matters  stated  and  charged  iu  the  bill,  as 
if  he  were  distinctly  interrogated  to  each;"  and  this  he  must 
do,  whether  there  bo  interrogatories  or  not.  At  first  view, 
therefore,  the  repetition  of  the  wholo  bill  by  way  of  interroga- 
tion would  apjpear  a  very  useless  prolixity.  But  experience 
has  proved  the  utility  of  this  practice  beyond  cavil;  for  the 
contrary  method  would  not  fail  to  produce  still  gi-eater  expense 
and  delay  to  the  parties,  by  occasioning  frequent  and  numer- 
ous exceptions  and  amendments.  The  statement  mUst,  of 
necessity,  be  direct  and  positive;  and  if  the  defendant  thought 
it  his  interest  to  do  so,  he  might  content  himself  with  answer- 
ing it  according  to  the  K  tter.  But  in  most  instances  such  a 
mode  of  answering  would  be  perfectly  evasive,  and  leave  the 
substance  of  the  charge  qmte  untouched,  [a J  Thus,  for  in- 
stance, if  the  defendant  were  charged  with  having  received  a 
specific  sum  of  money^t  a  particular  time,  although  he  Ti^ay 
have  actually  received  the  money,  yet  he  might  with  strict 
truth  deny  his  having  received  the  precise  sum,  or  at  the(i9ne, 
or  in  the  manner  specified.  The  possibility  of  evasion  ia, 
however,  obviated,  by  putting  the  statement  into  the  form  of 
an  interrogatory,  with  all  the  concomitant  alternatives :  as, 
"whether  the  defendant  did  not  receive  that  particular  sum, 
or  some,  and  what  other  sum  of  money,  at  the  i)articular  time 
mentioned,  or  at  some  and  what  other  time,  and  in  the  man- 
ner specified,  or  how  otherwise." 

241.    The  great  object  of  the  interrogating  part  of  the  bill 
is,  therefore,  to  preclude  evasiveness  in  the  answer;  and  tho 
la]   Mitf.  98. 


184  pouETH,  onrsTEiiiioGATrTO  paht. 

whole  attention  of  the  draftsman  must  be  turned  to  this  smgle 
point  of  putting  the  question  in  every  variety  of  form,  to 
elicit  a  full  and  definite  reply,  and  to  prevent  the  defendant'!} 
having  any  loophole  to  escape  upon  a  neg'jtloe  pregnaiU,  In 
fact,  this  part  of  the  bill  is  altogether  subservi  nt  to  thcofSco 
which  the  bill  iierforms,  of  an  examiuation,  and  should 
therefore  omit  nothing  essential  to  the  proof  and  clucidatitin 
of  the  statement;  but  as  the  substance  of  the  bill  is,  in  fact, 
the  thing  to  be  answered,  and  the  inierrogatories  are  only  per- 
mitted for  the  sake  of  convenience,  no  quostiou  can  be  put 
which  is  not  immediately  dependent  on,  or  relevant  to,  a  par- 
ticular statement  or  charge  in  the  bill,  [a] 

242.  "With  the  foregoing  reservation,  however,  whatever 
may  be  important  to  the  complainant  as  matter  of  discovery 
to  support  his  case,  without  his  being  compelled  to  resort  to 
extraneous  evidence,  may  and  ought  to  be  interrogated  to, 
Bince  one  of  the  principal  ends  of  a  bill  taken  as  an  examina- 
tion, is  to  supersede  the  necessity  of  proof.  Thus,  in  a  bill 
for  an  account,  the  nature,  value  and  amount  of  the  propt;rty 
charged  to  have  come  into  the  defendant's  hand  may  be  in- 
quired into,  and  how  every  pai't  has  been  disposed  of;  and  if 
any  remains  in  the  defendant's  hands,  how  it  is  employed;  and 
every  other  circumstance  which  may  be  of  service  in  taking 
the  account  required.  [6] 

243.  This  is,  however,  only  subsLliary  to  the  decree,  an<l 
therefore  the  bill  goes  on  to  state,  as  the  second  lAirpose  fur 
which  the  writ  is  prayed,  that  the  defendant  may  be  compelled 
to  account  under  the  decree  of  the  court,  in  nearly  the  same 
words.  We  have  thought  it  right  to  make  this  remark  here, 
because  it  is  apt  to  appear  strange  to  the  pupil  that  in  one 
sentence  the  defendant  is  called  upon  to  account  with  the 
complainant,  and  in  the  next,  almost  the  same  terms  are  used, 
that  an  account  may  be  taken  under  the  direction  of  the  court. 
But  the  foregoing  observations  will  have  explained  that  there 

[a]   Mitf.  35.6.   4  Bro.  O.  O.  456.   eVet-eZ-S.    11  Vol.  273. 
[ft]   10  Yes.  200.    11  Yes.  301. 
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nre  two  purposes  or  ends  for  which  the  writ  of  subpoena  is  re- 
quin  (I ;  first,  for  discovery;  and,  second,  for  the  interference 
of  i.et!Ourt,  expressed  by  its  order  or  decree;  and  that  each 
uf  these  are  distinct. 

244.  We  now  come  to  the  latter  purpose,  the  statement  of 
which  U  usually,  though  improperly,  the  **  prayer  for  relief." 
On  examining  the  structure  of  a  bill,  the  student  will  see  that 
the  only  prayer  contained  in  it  is  that  for  the  subpcenay  and 
that  the  clause  of  which  wo  are  now  treating  is  inserted 
in  order  to  show  to  tho  court  how  far,  and  in  what  respect, 
its  assistance  is  required.  Thu  is  essential,  in  order  to  point 
oat  to  tlie  court  and  opposite  party  the  definite  object  for 
which  the  bill  is-  filed,  that  the  former  may  know  distinctly 
what  it  ii  called  upon  to  decide,  and  the  latter  what  to 
defend. 

245.  At  common  law,  the  settled  forms  of  action  render 
this  part  unnecessary  in  the  declaration,  as  every  case  has  its 
cxpre-sH  remedy  provided;  but  it  is  otherwise  in  equity,  where 
the  mode  and  degree  of  relief  cannot,  from  the  nature  of  the 
thing,  be  bounded  or  i)rc  scribed  by  any  determinate  rules,  but 
must  be  adjusted  to  the  circumstances  of  every  individual 
case,  ** securidimi  cequwn  ft  bonum,"  In  the  former  instance, 
the  premises  allowed,  the  law  draws  the  inevitable  conclusion; 
in  the  latter,  the  inference  is  deduced  from  reason  and  con- 
science. It  U  therefoi'o  proper  that  the  complainant  in  his 
bill  shall  not  kave  this  inference  to  bo  vaguely  collected  from 
a  diffuse  und  sometime^  indeterminate  statement;  but  that  the 
party  who  U  aggiijved  should  himself  set  forth  the  nature  of 
the  redress  which  ho  hojks;  and  it  is  sometimes  material,  even 
as  a  meditim  of  construction,  for  explaining  equivocal  charges 
in  tho  body  of  the  bill,  (a) 

246.  The  relief  sought,  again,  subdivides  itself  into  two 
kinds:  firot,  the  collateral  and  auxiliary  assistance  of  the 
court  for  the  redress  of  immediate  and  prevention  of  threat- 
ened injury,  p«:nding  a  course  of  litigation,  or  the  avoiding  a 

(a)    18  Yes.  80. 
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probable  futnre  gi'icvance— such  as  an  injunction,  tL"ne  exeat 
regno"  a  commission  to  examine  witnesses  who  are  abroad,  in 
aid  of  a  trial  at  law,  and  tbo  examination  of  witnesses  *'in 
perpetaam  rpi  mem  or  lam."  The  second  t  pecies  of  relief  iti 
tbat  which  is  properly  bo  called,  and  is  founded  upon  the  de- 
cree of  the  court,  pronounced  rpon  hearing  and  deciding  on 
the  ultimate  claims  of  the  respective  parties. 

247.  A  bill  may  be  framed  for  all  or  any  of  these  purposes 
conjointly,  as  for  an  answer  and  injunction,  or  an  answer,  in- 
junction and  decree;  only  it  is  to  be  observed  that  such  origi- 
nal bills  as  call  for  the  decree  of  the  court  are  alone  termed 
biUn  for  relief.  In  many  instances  a  complainant  is  entitled 
to  a  discovery,  and  even  to  the  collateral  aid  of  the  court  by 
injunction,  or  an  order  for  a  commission,  etc.,  where  the  court 
could  not  decree  relief;  and  in  such  case  care  must  be  taken 
not  to  frame  the  bill  as  a  hill  for  reliefs  for  otherwise  it  would 
be  demurrable,  (a)  Hence  the  student  must  be  acquainted 
with  the  nature  and  extent  of  the  authority  of  a  court  of  • 
equity,  as  well  as  with  the  subjects  of  its  jurisdiction;  that 
from  the  one.  he  may  learn  what  injuries  the  court  can  i*e- 
dress,  from  the  other,  the  manner  of  efilecting  it.  Upon  this, 
and  the  nature  of  the  injury  sustained,  or  the  grietauce  com- 
plained of,  must  depend  the  form  of  the  remedy  to  be  applied. 
If  it  be  an  injury  arising  from  the  subti'actiou  of  a  duty,  the 
direct  and  substantial  relief  will  bd  a  decree  for  the  rcstoror 
tijn  of  tbe  right  (wherever  that  can  be  cfEeeted),  accompanied 
by  such  ancillary  directions  as  will  t  jnd  to  eifoctuate  tliat  ob- 
ject. If  the  assistanca  of  the  Cv)ui't  b3  required  to  redros.^  a 
grievance,  or  romovo  a  difficulty  flowing  out  of  the  rcUtivo 
situation  of  the  x>artic8,  then  such  rjlief  must  be  soujht  vlb 
aocords  with  the  pi'actico  of  the  court,  ascertained  by  a  series 
of  decision  ^  in  similar  or  analoprous  cases. 


'o' 


248.  After  the  statement  of  the  particular  relief  sought, 
there  is  always  added  a  general  suggestion  that  the  complain- 
ant *'  may  have  such  further  or  other  relief  iu  the  premises  as 

(a)    2  Bro,  O.  C.  319.    6  Ves.  62.   11  Yes.  509.   2  Yes.  &  Beames.  328. 
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the  nature  and  circnmstanccs  of  the  case  may  require;''  and 
the  conrt,  acting  upon  this  Ruggestion,  will  yary  the  relief  ac- 
cording to  its  discretion,  so  an  to  meet  tlio  justice  of  the  case; 
(a)  prooidedj  such  roliof  be  not  inooinpatihle  with  that  sought 
by  the  bill;  (&)  and  tlio  reason  of  this  last  inilu  is,  that  as  the 
relief  required  must  grow  oat  of  the  statement  of  the  injuiy 
sustained,  of  the  nature  of  which,  therefore,  it  will  be  a  fair 
oonstrnction,  it  ^ould  be  absurd  as  woll  as  unjust  towards 
the  defendant  to  make  a  decree  in  favor  of  the  complainant 
inconsistent  with  his  own  case.    But  there  is  an  exception  to 
this  rule  in  the  case  of  an  information  by  the  attorney  general, 
auing  on  behalf  of  a  charity,  {c)  or  where  a  bill  is  filed  by  an 
infant;  (d)  in  the  former  instance,  because  the  interests  of 
the  charity  ought  not  to  suffer  from  the  neglect  or  default  of 
a  public  officer;  in  the  latter,  because  an  infant,  having  no 
di-Mftretion  of  his  own,  the  court  is  lx)und  to  protect  lii»  ri^htSr 
without  any  regard  to  mistake  or  error  in  point  of  form.   The 
draftsman  should  therefore  use  the  utmost  caution  in  this  pari 
of  the  bill;  and  if  ho  doubts  the  complainant's  title  to  the  re- 
lief he  wishes  to  pray,  the  bill  may  be  framed  with  a  double 
aspect,  that  if  Vie  court  determines  against  him  in  one  view  of 
the  case,  it  may  yet  afford  him  assistance  in  another,  (e) 

(a)  2  Yes.  Jon.  401.    5  Yes.  495. 

(6)  2  Atk.  141.    I  Yob.  Jan.  426.    S  Ye*.  416.    12  Yes.  4B.    18  Vet.  114 

(e)  1  Atk.  SM.   2  Yes.  42&    11  Yes.  247, 867. 

id)  lAtk.6w 

O  Mitt  81.   2  Atk.  329.    6  Yes.  53 
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CHAPTER  in. 

Of  Seoondary  Bills. 

249.  Having  tliu^  gono  through  tho  several  parts  of  an  or- 
dinary bill,  it  only  ramaiiiH  to  uotlcosomo  peculiarities  in  the 
structure  of  sach  bills  as  are  uot  ori^^nal,  but  which  are  the 
cunsequ  nee  of,  or  have  somo  reference  to,  a  former  bill;  and 
tlie  peculiarities  we  shall  point  out  in.  each,  will  at  the  same 
timo  be  illuslratlve  of  the  general  doctrine. 

230.  In  th3  progress  of  a  suit,  circumstances  may  arise 
which  will  cauHC  such  a  changu  in  the  state  of  the  relation  be- 
tween the  i)artitis  as  to  render  it  necessary  to  add  new  incidt  nts 
to  the  former  relation,  or  to  state  an  entirely  new  relation, 
wrhich  will,  however,  have  a  reference  to  the  former,  inasmuch 
as  it  grow.4  out  of  the  former  subject  of  litigation.  The  same 
may  likewise  occur  after  the  termination  of  a  suit,  and  before 
the  execution  of  the  decree.  In  any  of  thcso  cases  a  new  bill 
must  be  ftkd,  which,  as  it  of  course  refers  to  the  former  bill, 
and  the  subsequent  proceedings  thereon,  is  therefore  distin- 
guislwd  from  the  original  bxM,  and  termed  **?to<  origiruiL"  So 
far  as  such  bill  merely  adds  new  incidents  to  a  still  subsisting 
relation,  it  is  supplemerUal;  where  it  states  a  new  relation  be- 
tween new  parties,  it  is  either  a  revivor t  or  in  Vie  nature  of 
reoioor,  or  supple merU, 

251.  We  have  already  seen  (a)  that  the  use  of  a  supple- 
mental bill  is  either,  1st,  to  supply  the  place  of  amendment  at 
that  state  of  the  proceedings  when  amendment  will  not  be 
permitted,  or,  2d,  to  add  such  circumstances  which  have  oc- 
curred subsequent  to  the  filing  of  the  original  bill,  as  may 
cither  have  caused  a  change  in  the  terms  of  the  relation  sub^ 
sisling  between  the  original  parties,  and  consequently  in  the 
rights  and  duties  flowing  from  it;  or  an  alteratiou  in  the  par- 

(a)     vide  ante,  P.  1,  cap.  16. 
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ties,  by  means  of  wliich  new  partios  to  the  suit  mnst  bo  brought 
befure  tlie  court.  From  thin  circumstance  of  the  altiration  of 
itie  parties  to  t'.ie  relation,  the  principal  difficulty  arisen  as  to 
when  a  suit  b.comcd  aJntttd^  and  when  uurdy  dej'eciirey  and 
coDsequently  in  what  cases  a  Bux)pltmeutil  bill  will  sufHcc. 
Wo  shall  here,  therefore,  tndeavor  to  apply  the  principIcH  wo 
before  laid  djwu  concerning  relatiouB,  as  an  attempt  ut  a  so- 
lution of  the  present  difUcalty. 


Section  I. 

(^  AbcUeriMntt  and  tfie  Diatinjction  between  Suits  abated,  and 
those  beoome  merely  defective, 

252.  All  persons  who  have  such  an  interest  in  the  matters 
in  litigation,  as  that  their  rights  might  be  affected  by  the  decree, 
should  strictly  be  p.irties  to  the  suit,  (a)  This  is  the  general 
nile  adopted  by  a  court  of  equity,  which,  as  it  does  not  confine 
its  decree  t )  the  mere  d:cision  of  the  question  at  issue  between 
the  princip.d  parties,  but  determines  all  points  of  controversy 
which  may  arise  out  of  the  principal  question,  and  gives  di- 
rection thereupon,  which  may  a^eet  persons  reoiotely  or  con- 
sequentially concerned  in  inti^rest,  will  not  make  such  decree, 
unless  the  persons  so  concerned  are  brought  before  the  coart, 
to  assert  or  defend  their  particular  rights,  (b) 

253.  This  rule,  however,  U  not  so  strict  but  that  it  may  in 
some  cases,  be  dispensed  with— as  where,  from  the  multitude 
of  the  parties,  it  would  be  inconvenient  or  impracticable— "the 
court  preferring  to  go  as  far  as  possible  towards  justice,  rather 
than  to  deny  it  altogether,"  (c)  So,  where  the  interest  of  the 
party  is  very  remote,  (d)  or  his  rights  depend  upon  the  estab- 
lishment of  prior  claims,  («)  or  wliere  there  is  already  before 

(a)    2  £q.  Ca.  Abr.  176.  2  Atk.  296,  515.    7  Ves.  563.    1  Moriv.  26Z     16 
Ves.  325. 

(5)    3P.  Wma.333.    Mit.  131  -  « 

(e)    16  Yes.  333:  per  Ld.  E  doo,  O. 

id)    2  £q.  Ca.  Abr.  166    Mitf .  139. 

<c)   Mitf.  142.    2yem.52X.     Amb.  A64.    16  Yon.  327. 
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tho  coart  a  penion  oompotent  to  protect  fhem,  and  in  general 
it  may  bo  put  uegativLly,  that  none  ara  required  to  be  parties 
who  are  uot  bound  by  the  decree,  \a\  as,  on  the  other  band, 
none  are  bound  by  the  decree  who  are  uot  parties  to  the  suit,  [b] 

254.  Thus,  then,  all  persons  whose  rigJUs  are  necessarily 
involved  in  the  litigation  before  tho  «ourt,  are  necessary  par- 
ties. But  their  rights  irmst  flow  from  some  re2a< ion  existing 
between  them  and  the  principal  parties  to  the  suit.  Relations, 
we  have  seen,  are  either,  first,  original;  or,  second,  derivcUwe; 
or,  third,  coUcUm^al;,  [c\  It  is  clear  that  all  those  who  are 
parlies  to  the  ori.:anal  relation  must  also  be  parties  to  the  suit 
commenced  by  any  of  them  touching  such  relation,  or  the  in- 
cidents belonging  to  it,  unless  such  parties  as  may  be  passed 
over  from  remoteness  of  interest— as  a  remainder-man,  after 
a  vested  estate  of  inheritance.  [d\  So  all  derioaVwe  jjarties, 
so  far  as  their  newly  acquired  rights  may  be  affected  by  the 
question  between  the  original  parties,  or  their  acquisition  of 
new  rights  may  affect  tlie  original  rights.  Bo,  likewise,  if  a 
derivative  party  commence  a  suit  against  any  of  the  original 
parties,  it  may  be  necessary  to  bring  his  ooUaierals  before  the 
court,  if  their  collateral  rights  may  be  endangered  or  called  in 
question  by  the  suit — as  where  the  devisee  is  compelled  to 
make  the  heir-at-law  a  party  when  he  claims  to  have  the  will 
established,  [e]  It  is  upon  collateral  rights  that  cross-bills 
are  generally  filed. 

255.  We  have  thus  far  ascertained,  at  least  in  general 
terms,  what  parties  ought  to  be  named  in  the  original  bill;  and 
if  any  such  should  be  omitted,  they  may  be  added  at  any  pe- 
riod afterwards,  by  way  of  amendment.  [/]  But  where  any 
of  the  parties  to  the  original  relation  come  into  existence 
after  the  bill  is  filed— as  on  the  birth  of  a  tenant  in  tail,  [^  j  ox 

[a]  3  P.  Wms.  310.  in  note. 

[6]  1  Ball.  A  Beatty.  447. 

[el  Vide  ante,  p,lS^ 

[d]  Mitf.  141. 

[e]  2  Yes.  431. 

[/]   Vide  ante,  p.65.«. 
Ig]   MitL  49. 
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where  the  derivaaoe  relation,  which  makes  the  addition  of  a 
new  party  neoeesary,  is  created  subsequent  to  the  commence- 
ment of  the  suit;  or  if  the  coUatei^al  I'elation  Bccraes  by  an 
event  subsequent,  there  must  bo  a  mtpplemnUul  bill  to  bring 
such  new  parties  before  the  court,  [a]  This  is,  however, 
only  in  case  the  new  parties  are  required  to  be  added  merely 
to  tiio  original  suit,  and  who  should  have  been  named  as  par- 
ties in  the  original  bill,  or  might  have  been  made  par^ 
tics  by  amendment  afterwardu,  had  such  parties  been  in  exist- 
ence, or  had  the  derirativo  or  collateral  relation  occurred 
before  the  bill  was  filed;  and  tlun  is  the  true  test  lor  ascertain- 
ing when  new  parties  may  be  added  by  supplement  merely. 

256.  Abatemept  is  either  of  the  suit,  or  as  to  a  party,  A 
suit  ifl  said  to  abate  when,  in  consequence  of  some  event,  there 
U  no  longer  any  person  before  the  court,  by  or  against  whom 
the  proceedings  can  be  carried  forward.  Abatement  as  to  a 
party  is,  where  the  interest  and  title,  or  liability  of  the  party, 
having  cemied,  it  is  no  longer  necessary  to  have  such  party 
before  tho  court.  When,  in  consequence  of  some  derivative 
relation,  a  new  party  is  required  to  be  suhstUtUed  in  the  room 
of  one  of  the  original  parties,  and  not  added  only,  it  is  clear 
that  the  substitution  works  an  abatement,  as  far  as  regards 
the  original  pai'ty.  Now,  derivative  relations  are  produced, 
either,  first,  by  the  death  of  a  party;  second,  by  a  voluntary 
transfer  of  interest;  third,  by  the  act  of  law;  or,  lastly,  by 
succession. 

257.  As  to  the  firsts  it  is  obvious  that  where  derivative 
rights  have  devolved  upon  a  new  party  by  the  death  of  an 
original  party,  there  is  necessarily  an  abatement  as  to  the 
party,  and  the  substitution  of  the  now  party  will  be  a  revivor 
as  to  him;  but  unless  the  deceased  had  been  &8ole  complainant 
or  defendant,  even  though  he  be  a  principal  party,  the  »uU 
has  not  abated  by  the  death,  because  there  are  still  before  the 
court  parties,  by  or  against  whom  the  proceedings  may  be 
carried  forward.    Nevertheless,  if  in  such  case  the  interest  of 
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the  dcccasod  x>arty  is  transmitted  to  hia  rcpresontitivcs,  so 
that  it  is  necessary  to  have  such  representatives  bcfuru  tou 
court,  the  suit  becomes  to  that  extent  defectloe^  and  can  ouly 
be  continued  by  a  revivor  as  to  -tiie  represjntatives  uf  tiiu  d^^ 
ceased  party.  {a\ 

258.  A  derivative  relation,  by  the  voluntary  act  of  the 
party,  can  oDly  be  created  by  an  assignment  of  interest  in  the 
matters  in  litigation;  if  it  be  an  assignment  of  (mrt  only  of 
hia  interest,  the  new  party,  in  respect  of  his  new  i  i,^hta,  uught 
to  bo  added  to  the  suit,  by  way  of  supplement;  and  hero  it  is 
clear  there  is  no  abatement.  If  the  assignment  be  of  the  party's 
whole  iivtevesty  as  it  is  no  longer  necessary  to  have  such  party 
before  the  court,  there  will  be  an  abatement  as  to  the  parry 
whenever  the  assignee  is  substituted,  but  not  until  then,  for, 
in  effjct,  if  the  a  ienation  of  the  property  j^eruiento  lite  bo  nut 
disclosed,  the  .^uit  will  proceed  without  the  addition  or  substi- 
tution of  the  derivative  parties,  who  will,  notwithstanding,  be 
bound  by  the  decree,  since  they  thus  tacitly  submit  to  pur- 
chase the  property,  under  all  its  circumstances  of  hazard,  and 
subject  to  the  event  of  the  suit.  [OJ    If,  therefore,  their  newly 
acquired  right j  are  materially  affected  by  the  decree,  their  only 
remedy  will  be  an  original  bill,  something  in  the  nature'  of  a 
cross  bill,  [cj    On  the  other  hand,  if  their  newly  acquired 
rights  so  far  affect  the  original  rights  as  that  the  decree  cannot 
be  put  in  force  without  making  them  parties,  on  this  fact 
being  discovered  they  must  be  added  by  supplemental  bill,  to 
carry  the  decree  into  execution.  [d\ 

259.  Thus,  thongh  when  a  party  assigns  his  whole  interest 
pendente  lite,  and  the  assignee  is  made  party  to  the  suit  in  his 
room,  there  is  an  abatement  as  to  the  party  assignor;  yet  in  no 
case,  even  where  the  party  assigning  his  whole  interest  is  sole 
complainant,  does  such  assignment  cause  ipso  facto  an  abate' 

[a]    vide  Diet,  in  Boddy  «.  Kent,  1  Meriv.  664. 

[6]    ''Pendente  Ute  nUiU  innovetur."    Co.  Litt.  344.  b.  and  «itb  9  Atk.  174. 
Ambl.  676.    11  Yes.  1S5.    2  Yes.  A  Beamen,  204, 0I  eeq, 
[el    Mitf.  56.    2  Atk.  174.  3  Atk.  57. 
[d]    Mitf.  07. 
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tnerU  of  &ie  9uU;  for  an  abatement  of  the  suit  only  happens 
where  there  is  no  longer  any  person  before  the  coiirt,  by  or 
against  whom  the  proceedings  can  be  carried  forward.  But 
we  have  jost  seen  that  the  suit  may  be  proceeded  with,  not- 
withstanding the  assignment  of  the  party's  entire  interest. 
Indeed,  the  principle  is  carried  to  sach  an  extent  that  it  seems 
a  nuud  may  bring  two  bills  at  his  own  expense,  making  nsc  of 
the  name  of  his  assignor  in  one;  nor  can  the  court  say.  he  shall 
be  stopped  in  that  one.  [a] 

260.  If,  indeed,  the  suit  be  proceeded  with,  notwithstand- 
ing the  assignment,  and  such  assignment  be  known,  the  waut 
of  interest  may  be  used  in  the  defence  as  a  plea  in  bar;  and, 
therefore,  if  the  assignment  be  on  the  part  of  a  sole  coinpliihi- 
ant,  the  suit  in  his  name  will  necessarily  be  rendered  ineficct- 
ual,  not  because  there  is  no  longer  before  the  court  a  x>erson 
competent  to  conduct  it,  but  because  the  cause  of  actUnt  U 
transferred  to  another.  This,  though  it  in  effect  puts  an  ( nd 
to  the  suit,  is  not,  however,  an  abatement^  and  if  three  terms 
elapse  without  any  further  proceeding,  the  bill  may  be  dis- 
misued.  The  assignee  of  the  complainant  may,  in  the  mean- 
time, howcYer,  commence  a  new  suit  in  respect  of  his  acquired 
interest,  which  will  have  a  reference,  so  far,  to  the  original 
proceedings,  as  that  he  may  crave  the  benefit  of  them.  The 
bill  necessajy  to  be  filed  by  the  assignee  of  a  solo  complain- 
ant, therefore,  will  be  an  original  bill,  in  tlie  nature  of  a  sup- 
elemental  bUl.  \b] 

261.  If  the  assignment  be  on  the  part  of  a  sole  defendant, 
though  there  is  an  abatement  as  to  ilie  party,  there  is  no  abate- 
ment of  Vie  stiit^  and  consequently  the  complainant  may  file  a 
bill,  stating  the  change  of  interest  which  has  occurred,  and 
substituting  the  assignee  as  the  new  defendant;  bat  such  bill 
being  only  in  continuation  of  the  former,  will  be  supplemental 
merely,  though  in  the  nature  of  a  bill  of  revivor,  so  far  as  re- 
gards the  abatement  as  to  the  party. 

[a]    Ambl.  MS. 
[6]    Mitf.51. 
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262.  This  difference  between  a  sole  complainant  and  a  sole 
defendant  is  farther  accounted  for  on  this  principle,  that  the 
defendant  shall  not  be  allowed  to  take  advantage  of  his  own 
act  to  bar  the  complainant's  light  duiing  the  pendency  of  a 
suit,  but  the  suit  will  continue  against  the  assignee  of  the  in- 
terest, who  takes  it  with  all  the  liabilities  attached,  [a]  The 
distinction  between  the  marriage  of  a  fem^  plaintiff  and  a  feme 
defendant,  as  it  affoota  the  suit,  rests  upon  similar  grounds. 
If  a,  feme  plaintiff  marries  pendente  lite,  although  her  interest 
in  the  subject  of  litigation  be  not  gone,  yet  she  voluntarily 
deprives  herse&f  of  ail  title  to  sue  alonet  in  consequence  of 
which  the  suit  becomes  abated,  and  the  husband.  Jure  uxoris, 
together  with  the  wife  in  respect  of  the  interest  remaining  in 
her  (being  but  one  person  in  contemplation  of  law),  must  be 
stibstUuted  for  the  feme  sole  complaiuant,  by  revivor.  [b\  On 
the  other  hand,  a  feme  sole  defendant  cannot  by  her  own  vol- 
untary act  discharge  herself  from  liability;  [c]  but  such  lia- 
bility U  annexed  to  the  psrson  of  her  husband,  who  should 
therefore  be  named  in  all  subsequent  proceedings;  [d]  and 
such  is  manifestly  no  abatement  of  the  suit. 

263.  In  general  terms,  it  may  be  stated,  that  no  drcom- 
stance  causes  an  abatement  of  a  suit,  which  wotdd  not  be  valid 
as  a  plea  in  abatement,  although  such  circumstance  may  pro- 
duce an  abatement  as  to  a  party,  and  although  the  suit  may 
thereby  be  barred.  It  is  a  want  of  attention  to  this  distinction 
between  a  suit  being  abated  and  a  suit  being  barred,  which  has 
caused  all  the  uncertainty  and  contradiction  as  to  the  effect  of 
bankruptcy,  or  insolvency,  pending  a  suit,  [e] 

264.  The  property  of  a  bankrupt,  or  insolvent,  is,  by  law, 
transferred  to  assignees,  chosen  in  a  particular  way,  who  hold 
such  property  in  trust  for  the  benefit  of  the  creditors,  and  ulti- 
mately for  the  bankrupt  or  insolvent.  [/]    This  transfer  of 

[a]   Ambl.  678.   2  Ves.  A  Beamet,  SOO. 

[6]    1  Vera.  318.    1  Ves.  182. 

[e]   Beames'  Pleas,  281.    GUb.  For.  Bom.  174, 17S. 

id]   Ibid. 

[« J    VitU  Beames'  EI.  of  FImw.  986^  «l  «•{..  mod  th«  omm  tlm*  dttd. 

[/]  6Ves.«A.    15 Ves. 8. 
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property  prodnces  the  third  class  of  derivatiye  relations  above 
enumerated,  namely,  by  act  of  late,  Novr  bankmptcy,  or  in- 
solvency, can  only  bo  taken  advantage  of  by  plea  in  bar,  [a\ 
and  consequently  they  cause  no  a'tatement  of  the  suit,  [h] 
Nor  do  they  even,  strictly  si^eaking,  produce  an  abatement  as 
to  Vie  paiiy^  for  as  the  assignees  are  in  the  character  of 
tmstees,  they  hold  the  proper :y  committed  to  them,  not  in 
their  own  right,  but  in  the  right  of  the  bankrupt  or  insolvent, 
and  are  the  repp-  sentatived  of  T^liatevcr  interest  remains  in 
him.  That  soms  interest  continues  iu  him  ij  clear,  for  after 
paj'ment  of  his  debts  he  will  be  entitlud  to  the  surplus  of 
property,  if  any;  \c\  and  in  some  instances  the  bankrupt  is 
permitted  to  follow  up  the  suit  in  hid  own  name,  {d\  though 
in  such  case  he  must  bring  the  luwignees  before  the  court,  [e] 
In  all  cases,  therefore,  even  where  the  bankrupt  or  insolvent 
is  the  sole  complainanit  his  assignees  may  come  before  the 
court  and  have  the  benefit  of  the  former  proceedings,  by  sup- 
plemental bill;  [  /Jfor  as  they  come  iu  merely  in  a  representative 
character,  it  is  rather  a  change  of  persons  than  of  parties  to 
the  suit,  which  remains  exactly  in  the  same  condition  as  be- 
fore. For  the  same  reason,  if  any  parties,  suing  or  sued  en 
auier  droits  are  changed  or  removed,  their  successors  in  tlie 
same  right  continue  the  litigation  by  bUpplcment  only,  [g] 

265.  The  last  spi^^ies  of  derivative  relations  mentioned 
above  is  that  which  accrues  by  snccession^  or  where  a  new 
party  comes  in  to  the  same  interest,  but  by  a  different  title- 
as  in  the  case  of  succession  to  a  benefice.  This  must  happen 
either  by  the  death  or  removal  of  the  former  party.    On  the 

[a]  Mr.  Beame*  clossefl  bankmptcy  and  insolvency  among  pleas  to 
the  person;  in  which  he  profdSMS  to  follow  Lord  Redesdale.  (El. 
Pleas,  120.)  Bat  Lord  Redesdale  expressly  makes  it  a  plea  in  bar, 
under  the  head  of  tooni  qf  intereti,  Mitf .  18B ;  and  see  the  next  ohapier. 

[6 1    Cooper.  Tr.  Tft. 

ie]    15  Ves.  8. 

[d]    Mitf.  ft2.    1  Atk.  aes. 

[«]    18  Ves.  424. 

[/]  Ooop.  Tr.  76:  and  see  1  Ves.  A  Beames,  900.  See  1  Atk.  281  4 
Yas.  V7. 

ig]    I  Atk.  88.    3  Atk.  218. 
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principles  already  established,  it  is  clear  that  in  case  of  death 
the  suit  is  abated;  in  case  of  removal,  the  suit  is  barred;  and 
in  all  cases  there  is  an  abatement  as  to  the  party  when  the  suo- 
cessor  is  siibstituted.  Here,  therefore,  the  parties  must  com- 
mence the  proceedings  de  not)o,  and  the  original  proceedings 
will  be  of  no  further  avail  than  that,  on  being  referred  to, 
t!iey  may  be  a  groundwork  for  the  court  to  adopt  similar  pro- 
ceedings in  the  new  suit,  [a  J  Such  original  bill  is  therefore 
said  to  be  in  the  nature  of  a  supplemental  bill. 


Section  II. 
Of  the  Form  and  Structure  of  Supplemental  Bills, 

266.  The  subject  of  every  kind  of  bill,  is  the  statement  of 
some  grievance  or  hardship,  arising  out  of  the  relative  position 
of  tho  parties,  and  the  grounds  on  which  it  calls  upon  the 
court  for  relief.  Now,  in  a  supplemental  bill,  the  grievance 
complained  of  is,  that  there  exists  some  defect  in  the  suit  al* 
ready  before  the  court,  by  means  of  which  complete  justice 
cannot  be  attained;  but  which,  nevertheless,  cannot,  from  the 
nature  of  it,  or  from  the  state  of  the  proceedings,  be  remedied 
in  the  ordinary  way  of  amendment. 

267.  We  have  seen,  that  the  bill  should,  in  all  cases,  com- 
mence by  stating  the  relation  between  the  parties;  and  next 
deduce  therefrom  cause  of  complaint.  In  a  supplemental' t>ill, 
the  cause  of  complaint  grows  out  of  the  position  of  the  parties 
to  the  original  suit,  and  therefore  Aie  statement  of  the  relation 
in  a  supplemental  bill,  will  be  a  statement  of  the  original  bill, 
and  of  the  proceedings  thereon;  the  statement  of  gineva7ice 
will  be  of  the  nsw  matter  which  causes  the  defect  in  the 
original  suit.  This  is  always  introduced  by  the  words:  "and 
your  orator  further  showeth,  by  way  of  supplement,  to  your 
Lordship."  The  bill  then  proceeds  to  pray  for  a  subpcenat  to 
the  end  that  the  defendant  may  answer  the  new  supplemental 
matter  thus  put  in  issue,  and  that  the  court  may  grant  furtlief 

[a]  Mitf.  57 :  and  see  9  Ves.  37  to  67. 
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relief,  grounded  on  the  sapplemental  statement;  or  if  the  de- 
fect in  the  suit  arises  from  a  change  of  parties,  a  siibpcBna  is 
prayed  against  the  new  parties,  to  the  end  that  they  may 
answer  the  premises,  and  that  the  complainant  may  have  the 
benefit  of  the  former  proceedings  as  against  them,  and  the 
game  relief  as  he  would  be  entitled  to  against  the  original 
parties. 

268.  Here  it  is  obvious,  the  third  pari  of  the  bill,  accord- 
ing to  our  division,  that  which  contains  the  pretences  and 
charges,  need  iu  no  case  be  inserted,  unless  where  the  supple- 
mental matter  seeks  for  further  discovery;  and  the  formal 
clause  of  equity,  which  suggests  the  jurisdiction  of  the  court, 
is  of  course  unnecossaiy,  since  the  supplemental  bill  is  only 
in  continuation  of  the  proceedings  already  before  the  court. 
Indeed  it  has  been  shown,  in  a  former  page,  that  these  parts 
are  not  essential,  even  to  the  original  bill;  and  thus  a  supple- 
mental bill  is,  in  all  rcspacts,  analogous  in  its  structure  to  an 
ordinary  bill,  and  corroborates  the  principles  we  have  before, 
laid  down  conosrning  bills  in  general. 


Section  m. 

Of  the  Form  and  Structure  of  B1R3  of  Revivor,  and  of  Bill$ 
in  tlie  Nature  of  BiUa  of  Revivor, 

269.  In  those  cases  where  a  bill  of  revivor  may  be  filed, 
the  hardship  complained  of  is,  that  by  the  abatement  of  the 
suit,  the  complainant  would  be  compelled  to  renew  the  same 
proceedings  against  persons  who  stand  in  precisely  the  same 
relation  as  the  parties  to  the  original  suit,  and  against  whom 
therefore  he  has  the  same  claims,  unless  the  court  shall  apply 
a  remedy,  by  allowing  the  original  proceedings  to  be  revived, 
for  or  against  the  new  parties.  To  mskke  out  such  relation, 
therefore,  the  bill  of  revivor  must  state  the  original  bill,  and 
the  proceedings  upon  it;  and  further,  that  the  new  parties 
hold  exactly  the  same  place  in  the  original  relation  as  the  per- 
pons  through  whom  they  derive,  and  therefore  are  invested 
with  similar  rights  and  duties. 
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270.  This  is  always  thd  case  where  the  new  parties  come 
in  after  abatement,  by  the  act  of  law— frnch  as  the  heir  at  law, 
who  comes  in  as  the  representative  of  the  deceased,  in  regard 
to  his  real  estate;  the  execator  or  administrator,  who  represents 
him  as  far  as  regards  the  personalty;  and  the  husband,  jure 
uxoriSt  who  must  join  with  the  feme  plaintiff  to  sustain  tbe 
suit.  In  all  these  cases,  therefore,  tho  relation  will  be  suf- 
ficiently made  out  to  give  a  title  to  revivor,  by  merely  stating 
that  the  new  party  is  the  heir  at  law,  or  executor,  or  adminis- 
trator, or  the  husband  of  the  feme  plaintiff,  and  there  is  no 
question  put  in  issue  but  as  to  the  person  of  the  party.  This 
is  the  case  of  a  bill  of  revivor,  properly  so  called,  which  there- 
upon proceeds  to  state,  "  that  the  complainant  is,  as  he  is 
advised,  entitled  to  have  the  said  suit  revived  against  the  de- 
fendant, and  restored  to  the  same  plight  and  condition  as  pre- 
viously to,  and  at  the  time  of  the  abatement-  and  therefore 
prays  a  svbpasna  against  the  defendant  to  appear  and  show 
cause,  if  he  can,  why  the  suit  and  proceedings  should  not 
stand  and  be  revived  against  him,  to  the  end  that  the  suit  may 
be  revived." 

271.  When  the  new  party  comes  in  after  abatement,  not 
by  the  act  of  law,  but  by  Uie  act  of  Vie  party— as  in  the  case  of 
a  devisee,  who  comes  in  under  the  will  of  the  testator — to  make 
out  such  a  relation  as  will  entitle  to  revive,  it  will  bo  necessary 
to  go  one  step  farther,  and  to  show  not  only  the  state  of  the 
former  proceedings,  and  that  the  new  party  is  the  devisee,  but 
also  that  the  act  of  the  party ,  by  which  the  rights  and  duties 
have  devolved  upon  him,  is  valid;  and  here,  it  is  manifest,  a 
considerable  question  is  put  in  issue,  until  which  is  disposed 
of,  either  by  admission  or  by  proof,  the  title  to  revive  is  not 
fully  established.  This,  therefore,  is  no  longer  a  bill  of  revivor 
merely,  but  an  orijinal  biU  in  the  nature  of  a  biU  of  revivor. 
This  kind  of  bill,  then,  after  showing  the  abatement  and  the 
transmission  of  interest  to  the  new  party,  proceeds  to  state 
that,  notwithstanding  such  abatement,  the  complainant  Is,  as 
he  is  advised,  entitled  to  have  the  same  relief  against  the  de- 
fendant as  might  have  been  decreed  between  the  parties  in  the 
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original  suit;  and  then  expressly  charges  the  validity  of  the 
inBtrnment  by  which  the  interest  of  the  new  party  lias  been 
transmitted. 

272.  Here  we  are  famished  with  an  exemplification  of 
what  we  have  laid  down  in  a  former  part  of  this  chapter,  con- 
cerning the  nature  and  use  of  the  charging  part  of  a  bill. 
Thas.  the  relation  is  here  sufficiently  made  out,  by  merely 
showing  the  abatement  and  devise,  so  as  to  give  a  prima  f.cif. 
title,  which  is  the  proper  function  of  the  stating  part  of  the 
bill;  and  the  charge  is  introduced  to  a'lticipate  and  controvert 
the  defence  which  may  be  set  up,  viz :  tiiat  although  such  a 
devise  was  made,  yet  that  it  was  not  valid  and  effectual  in  law 
(as,  for  instance,  that  the  testator  wan  not  empowered  to  dis- 
pose of  his  real  estate  by  will) ;  which  brings  the  point  at  once 
to  issue  between  the  parties;  and  sach,  we  have  seen,  is  the 
peculiar  province  of  the  charging  part. 

273.  The  bill  next  goes  on  to  pray  for  a  subposnat  in  the 
common  form,  to  the  end  that  the  defendant  may  answer  the 
premises,  and  -that  the  same  benefit  may  be  had  of  the  old 
suit  as  if  it  had  not  abated,  or  that  the  defendant  may  show 
good  caase  to  the  contrary. 

274.  A  supplemental  biU  in  the  nature  of  a  bill  of  revwor, 
is  similar  in  principle  to  this  last,  except  that,  not  being  the 
consequence  of  an  abatement  of  the  suit,  it  partakes  some- 
what of  the  qualities  of  a  supplemental  and  not  an  original 
bilL 


Sbotion  IY. 

Of  the  Form  and  Structure  of  (he  Original  BUI  in  the 
Nature  of  a  Supplemental  BUi. 

275.  In  the  bills  we  have  just  described,  the  mere  state- 
ment of  a  valid  transmission  of  interest  to  the  new  party  is 
sufficient  to  establish  such  a  relation  as  will  give  a  title  to  the 
benefit  of  the  former  proceedings,  because  the  new  parties  to 
foeh  bills  are  derivative  parties,  by  privity  of  blood,  or  repre» 
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sfmtuiUmt  or  contract;  and  in  such  cases  the  derivatiye  inter- 
e»t  carries  along  with  it  the  original  title  and  liability.  But 
where  the  new  parties  are  derivative  by  privity  of  estate  only-— 
as  in  the  ease  of  a  successor  to  a  benefice,  or  of  a  remainder- 
man to  a  tenant  in  tail,  the  acquisition  of  interest  is  not  ac- 
companied with  cither  the  old  title  or  the  old  liability;  but  a 
new  title,  and  anew  liability  will  spring  from  the  possession 
of  the  estate,  which  may,  perchance^  be  similar  to  the  former, 
as  arising  out  of  the  same  matter  of  litigation. 

276.  In  such  case,  therefore,  there  must  be  a  new  suit 
altogether,  and  if  in  the  new  suit  the  injury  complained  of, 
and  the  redress  sought,  be  similar  to  the  former  bill,  in  gen- 
eral the  complainant  will  have  the  benefit  of  the  former  pro- 
ceedings, so  far  as  to  have  the  new  suit  considered  as  supple- 
mental to  the  original  suit.  To  obtain  this  end,  however,  it 
will  not  be  enough  to  sliow  that  there  has  been  a  transmission 
of  interest,  but  it  will  be  necessary  to  state  such  a  new  rela- 
tion as  will  prove  that  the  new  title,  or  the  new  liability,  is 
similar  to  the  old,  and  that  the  complainant  is  in  consequence 
entitled  to  the  same  or  similar  relief;  or,  in  other  words,  that 
the  new  suit  is  the  same  in  substance  as  the  original  one,  and 
therefore  may  be  made  supplemental  to  it.  This  bears  a 
strong  analogy  to  the  practice  of  consolidating  suits,  which  is 
done  on  special  motion  for  a  reference  to  the  master,  to  see  if 
two  suits  are  for  the  same  purpose,  [a] 

277.  The  Original  Bill  in  tlie  nature  of  a  Supplementdl 
Bi%  states,  therefore,  the  original  bill  at  full  length,  with  the 
proceedings  upon  it;  the  manner  in  which  the  succession  of 
interest  has  accrued;  next,  the  circumstances  which  make  the 
relation  similar;  and,  finally,  it  prays  for  a  subpoena  against 
the  defendant,  to  tJie  e)id  that  he  may  answer  the  premises, 
and  that  the  complainant  may  have  similar  relief  against  him 
to  1;^t  which  was  prayed  in  the  original  bill. 

[a]    16  Yes.  344. 
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SxcTzoir  y. 

Of  (he  Vorm  and  Structure  of  BiUs  in  the  Nature  of  Originai 

Bias. 

278.  We  shall  now  briefly  notice  the  strnctare  of  the  re- 
maining bills  of  such  nature,  that  though  they  are  strictly 
original  bills,  yet  the  injnry  they  complain  of  proceedH  out  of 
a  former  suit.  These  are  cross  bilLi— bills  of  review— bills  to 
set  aside  a  decree  obtained  by  fraud— bills  to  susi>end  a  de- 
cree, and  bills  to  carry  a  decree  into  execution. 

279.  A  erose  biU  u  a.  species  of  defence  used  for  the  pur- 
pose of  obtaining  a  discovery  necessary  to  the  defence,  [a  J  or 
when  it  would  be  too  latj  to  use  the  same  defence  by  way  of 
plea;  [b]  or,  lastly,  to  obtain  some  relief  founded  on  the  col- 
lateral claims  of  the  party  defendant  to  the  original  suit.  [c\ 


In  the  first  of  these  cases,  the  former  suit  causes  the 
relation  on  which  is  founded  the  right  to  discovery;  and,  con- 
sequently, that  suit  and  the  proceedings  upon  it  must  be  stated 
in  the  cross  bill.  The  discovery,  when  obtained,  if  material9 
must  be  added  to  the  original  answer  by  way  of  supplement; 
for  the  answer  to  the  cross  bill  cannot  be  read  as  a  defence  at 
the  hearing  of  the  original  cause,  [d] 

281.  In  the  eecond  instance,  the  cross  bill  is  in  the  nature 
of  ft  plea  pyis  darrein  oontinuance — as,  for  example,  where 
some  oocurrenoe  has  happened  after  the  cause  is  at  issue,  which 
would  have  been  a  good  ground  of  plea  in  bar — such  as  a  re- 
lease firom  the  phuntiff.  Here  the  statement  of  relation  is  of 
the  former  bill  and  proceedings,  and  the  new  occurrence 
wbieh  creates  tiie  bar;  the  injvcnf  is,  that  the  suit  is  notwith- 
standing proceeded  with,  and  that  the  complainant,  in  the  cross 
bill,  cannot  use  the  defence  as  a  plea  in  bar;  and  he  therefore 
prays  a  smbpoBna,  to  Hie  end  that  the  premises  may  be  answered 

[a]  MitlSi    8Atk.811    Hon.  332. 

[b]  Mitf.64.    3Cb.Bep.  1». 

[c]  2  Cox,  78 ;  and  see  ainUt  p.  39. 
14]  3  Yee.  A  Beamee.  18. 
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and  that  the  new  defence  may  be  declared  a  snfficient  bar  to 
any  further  proceedings;  and  that,  therefore,  the  original  bill 
may  be  forthwith  dismissed  with  costs.  This  kind  of  croas 
bill  is  necessary,  in  order  to  put  the  new  defence  in  issue, 
without  which  the  court  could  have  no  judicial  cognizance  of 
it  at  the  hearing,  [a] 

282.  A  cross  bill,  filed  for  the  last  purpose  above  men« 
tioned,  viz :  for  collateral  relief,  differs  in  no  respect  from  the 
common  form  of  an  original  bill,  but  must  state  the  collateral 
relation— the  injury  sought  to  be  redressed,  in  which  part  is 
generally  included  the  reference  to  the  former  bill;  preteDoes 
and  charges,  when  necessary,  being,  for  the  most  part,  jHre- 
tences  of  some  of  the  allegations  in  the  original  bill,  and 
charges  to  the  contrary;  and,  lastly,  the  prayer  for  subpaena, 
to  Vie  end  that  the  defendant  may  answer  the  premises,  and 
tbe  court  may  decree  such  relief  as  the  nature  of  the  case  may 
require.  As  a  cross  bill  is  considered  merely  as  a  species  of 
defence,  [h\  and  concerns  matters  already  in  UtigatioQ  before 
the  court,  it  will  not  be  necessary,  at  least  as  against  the  com« 
plainant  to  the  original  suit,  to  show  any  ground  of  equity  to 
support  the  jurisdiction  of  the  court,  [o] 

283.  A  biUpf  review  is  either  on  error  apparent,  or  on 
discovery  of  new  matter,  [d]  When  it  is  brought  for  error 
apparenty  after  reciting  the  former  proceedings,  and  the  sub* 
stance  of  the  decree  pronounced  in  which  the  error  appears,  it 
proceeds  to  state  that  ^'thesaid  decree  has  since  been  duly  signed 
and  enrolled,  and  which  said  decree  the  complainant  humbly 
insists  is  erroneous,  and  ought  to  be  reviewed,  reversed  and 
set  aside,  for  many  apparent  errors  and  imperfections,  in  as 
much  as  it  appears,"  etc.  Then,  after  showing  the  errors  re- 
lied on,  a  aubpcBna  is  prayed,  to  ihe  end  that  the  statement  may 
be  answered,  and  that  tiie  decree  may  be  reviewed,  reversed 
and  set  aside,  and  no  further  proceedings  taken  thereon. 

[a]  SCh.  Bep.  19. 

[6]  SAtk.  812.    MOS.9B2. 

[o]  Hardr.  160. 

[dl  nd§anU,p.m, 
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When  fhe  bill  of  review  is  bronght  on  the  discovery 
of  new  matter t  after  stating  the  enrolment  of  the  decree,  the 
bill  proceeds :  "and  your  orator  showeth  unto  your  Lordship, 
by  leave  of  this  honorable  court  first  had  and  obtained  for  that 
purpose,  by  way  of  supplement,  that  since  the  signing  of  the 
said  decree,  your  orator  has  discovered,  as  the  fact  ii,"  etc., 
stating  the  new  matter  relied  on  as  a  ground  for  reviewing 
and  reversing  the  decree.  "And  your  orator  is  advised  aiid 
humbly  insists,  under  the  circumstances  aforesaid,  that  the 
said  decree,  in  consequence  of  the  discovery  of  such  new  mat- 
ter as  aforesaid,  ought  to  be  reviewed  and  reversed."  It  mcxt 
prays  a  aubpcmay  to  the  end  that  the  defendant  may  answer, 
and  that  the  decree  may  be  set  aside;  and  that  further  direc- 
tions be  added,  if  required,  on  the  supplemental  matter, 
and  for  such  general  relief  as  the  circumstances  of  the  case 
may  require. 


A  biU  to  impeach  a  decree  on  the  ground  of  fraud,  is 
in  many  respects  similar  to  the  last  mentioned,  only  the  cir- 
cumstuices  explanatory  of  the  fraud  charged  must  be  stated 
by  way  of  inducement  to  the  relation  arising  out  of  the  pro- 
ceedings, and  the  decree  alleged  to  be  fraudulently  obtained. 
The  complainant  must  then  set  out  the  circumstances  of 
fraud  under  which  the  decree  was  obtained,  and  that  having 
lately  discovered  the  same,  he  applied  to  the  defendant  fot 
redress,  and  not  to  insist  on  the  decree.  The  injury  com^ 
plained  of  is,  the  defendant's  refusal  to  comply  with  this  re> 
quest;  to  which  is  always  added  a  pretence  to  the  validity  of 
the  decree  (which  anticipates  the  defence),  and  a  charge  to 
controvert  it;  together  with  whatever  other  charges  may  cor- 
roborate the  statement  of  fraud.  The  subpoma  is  prayed  ttf 
the  end  that  the  defendant  may  put  in  his  answer,  and  that 
fhe  decree  may  be  set  aside  and  declared  fraudulent  and  void| 
and  for  such  other  relief  as  the  case  may  require. 


The  remaining  two  species  of  bills  above  enumerated 
viz:  bills  to  mupend,  and  bills  to  carry  a  decree  into  execution, 
are  merely  in  the  nature  of  a  petition  in  the  cause;  only  that 
the  OMise  being  concluded  by  the  pronouncing  of  the  finid  do* 
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cree,  the  parties  xnoBt  be  again  bronght  before  the  court  by  an 
original  bill. 

In  the  former,  the  complainant  must  show  the  special  cir- 
cumstances on  which  he  grounds  his  title  to  have  the  decree 
suspended;  and  then  state  that  he  is,  as  he  is  advised,  entitled 
to  have  the  decree,  or  part  of  it,  suspended  as  against  him, 
upon  such  equitable  terms  as  he  thereby  offers,  and  so  pray 
accordingly. 

•  In  the  latter,  the  complainant  must  set  out  a  sufficient 
reason  why  the  decree  has  not  been  carried  into  execution, 
and  also  the  circumstances  which  impede  the  execution  of  it 
at  the  time  of  filing  the  bill;  and  state  that  though  <*he  is 
desirous  of  having  the  said  decree  forthwith  carried  into 
execution,  yet,  that  from  the  circumstances  aforesaid,  he  is 
advised  that  the  same  cannot  be  done  without  the  assistance 
of  the  court; "  which  he  prays  accordingly,  "and  that  the  de- 
fendant may  be  ordered  to  do  and  concur  in  all  necessary  acts 
for  that  purpose." 


287.  We  have  thus  endeavored  to  explain  in  general  terms 
the  form  and  structure  of  a  bill  in  chancery,  so  that  the  student 
may  be  at  no  loss  to  apply  the  general  principles  to  the  iMurtic- 
ular  case  which  comes  before  him;  and  we  have  also  pointed 
out  the  peculiarities  in  the  frame  of  secondary  bills,  which, 
however,  form  no  exception  to  the  general  rules,  but  are  rather 
particular  instances  illustrative  of  the  universal  theory.  As 
informations  differ  in  no  respect  fi'om  ordinary  bills,  but  in 
their  form,  we  have  not  thought  it  necessary  to  give  them  a 
separate  consideration.  It  only  remains  for  us  at  present  to 
add  such  orders  in  chancery  as  relate  to  the  mere  drawing  of 
the  bill. 

288.  In  Lord  Bacon's  Ordinances,  published  in  open  court 
in  the  year  1618,  the  55th  and  56th  sections  are  as  follows: 
•*'J55.    If  any  bill,  answer,  replication,  or  rejoinder,  shall  bo 
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foaml  of  an  immoderate  length,  both  the  pariyi  and  the 
couuael  under  whose  hand  it  passed,  shaJl  be  fined."  [a]  **56. 
If  there  be  contained  in  any  bill,  answer,  or  other  pleadings 
or  interrogatory,  any  matter  libellous  or  slanderous  against 
any  that  is  not  party  to  the  suit,  or  against  such  as  are  parties 
to  the  suit,  upon  matterd  impertinent,  or  in  derogation  of  the 
settled  authorities  of  any  of  his  Majesty's  courts,  such  bills, 
answers,  pleadings,  or  interrogatories,  shall  be  taken  off  the 
file  and  suppressed,  and  the  parties  severally  punished  by  com- 
mitment or  ignominy,  as  shall  be  thought  fit,  for  the  abuse  of 
the  court;  and  the  counsellors  at  law  who  have  set  their  hands, 
shall  likewise  receive  reproof  or  punishment,  if  cause  be."[&l 


These  reg^ulations  were  further  enlarged  by  Lord 
Coventry  in  the  orders  published  by  him,  A.  D.  1635,  [c]  and 
subsequently  adopted  by  Lord  Clarendon,  in  1661.  [d\  Jn  the 
collection  of  rules  and  orders  that  go  under  his  name,  under 
ihe  title  "  Bills,"  it  is  ordered,  "  That  no  counsellor  do  put  his 
hand  to  any  bill,  answer,  or  other  x^leading,  unless  it  be  drawn, 
or  at  least  perused  by  himself  in  the  paper  draft,  before  it  be 
engrossed  (which  they  shall  do  well  for  their  own  discharge 
to  sign  also  after  perusal) ,  and  counsel  are  to  take  care  that  the 
same  be  not  stuffed  with  repetition  of  deeds,  writings,  or  records 
in  luxe  verba;  but  the  effect  and  sabstauce  of  so  much  of  them 
only  as  it  is  pertinent  and  matci-iol  to  be  set  down;  and  that 
in  brief  terms,  without  long  and  needless  traverses  of  points 
not  traversable,  tautologies,  multiplication  of  words,  or  other 
impertinencies,  occasioning  needless  prolixity;  to  the  end,  the 
ancient  brevity  and  succinctness  ia  bills  and  other  pleadings 
may  be  restored  and  observed;  much  less  may  any  counsel  in- 
sert therein  matter  merely  criminous  or  scandalous,  under  the 
penalty  of  good  costs  to  be  laid  on  such  counsel,  to  be  paid  to 
the  pai'ty  grieved,  before  such  counsel  be  heard  in  court." 
*'If  there  be  matter  scandalous  in  a  bill,  a  master  of  chancery 

[a]  Beames' Ord,  Ohan.  2S. 

[b]  Ibid. 

[e]    Beames'  Ord.  Chan.  S9. 
Cd]    Beames'  Ord.  Ohan.  16S. 

£«.  Pl.— IS. 
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is  to  expunge  it,  isind  to  tax  costs  for  the  party  scandalized;  but 
if  on  sncii  reference  the  master  reports  the  bill  not  scandalous, 
the  party  procuring  such  reference  shall  pay  costs  to  tho  plain- 
tiff for  such  his  reference." 
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CHAPTER  rV. 

Fleas  and  Benmrreia. 

290.  We  now  oeme  to  those  pleadings  which  are  used  on 
Ihe  defence,  and  which  either  snbmit  to  answer  and  contest 
the  suit,  or  which  show  some  reason  why  the  defendant  is  not 
called  upon  to  answer;  as  that  the  court  has  not  jurisdiction; 
or  that  the  suit  has  abated,  or  is  defedivet  or  barred.  When 
the  def oxidant  submits  to  contest  the  suit,  he  puts  in  an  an." 
swer;  he  shows  cause  against  answering  by  either  demurrer  or 
plea.  As  the  plea  in  bar  likewise  contests  the  suit,  so  far  as  it 
insists  that  the  cause  of  action  either  never  existed,  or  is  gone; 
80.  in  many  cases,  where  the  defendant  does  not  require  to 
protect  himself  from  discovery,  or  that  he  must  answer  as  to 
other  particulars,  he  may  insist  upon  the  bar  by  answer,  as 
effeotoally  as  by  plea,  [a]  As  pleas  and  demurrers  are  used 
as  objections  to  the  being  compelled  to  answer,  we  shall  com- 
menoe  our  observations  with  them,  and  afterwards  treat  of  the 
fona  asid  general  reqniKtos  of  answers. 


8EOTI01T  I. 

(Jf  the  General  Nature  of  the  Defence  hy  Plea  or  Demurrer,, 

291.  In  a  precediug  chapter  we  have  pointed  out  the  dis- 
^"tinctlon  between  pleas  and  demurrers  in  equity,  and  their  an- 
Jtlogy  to  the  same  species  of  defence  at  common  law;  and  it 
there  appears  that  the  essential  difference  between  a  plea  and 
«  demurrer  is,  that  the  latter  is  merely  an  isa(ue  in  law  on  the 
complainant's  own  showing;  the  former  always  puts  matter  of 
fttctt  as  well  as  of  laiD,ia  issue,  [h]  Hence,  wherever  the  ob- 
jection to  answer  is  foonded  on  a  matter  of  fact  not  admitted 

la]   lfitf.249.   lAik.M.   2P.  Wma.  14S. 
ib}    Tide  ante.  p.  181-2. 
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by  the  bill,  and  which  therefore  may  be  disputed,  advantage  of 
such  objection  must  be  taken  by  plea,  in  order  that  the  com- 
plainant may  haye  an  opportunity  to  reply,  and  bo  take  issue 
upon  it.  If  the  objection  is  apparent  on  the  face  of  the  ad- 
yerse  pleading,  and  therefore  no  question  of  fact  can  arise, 
the  dofendant  may  demur.  With  the  restriction  just  men- 
tioned; the  objections  taken,  both  by  plea' and  denrarrer,  are 
the  same;  so  that  in  this  point  of  yiew,  tiie  ensuing  observationft 
will  apply  equally  to  both. 

292.  The  student  will  recollect  that  we  formerly  laid  down 
the  propositions  of  a  bill  to  be — 1st.  That  from  the  relation 
stated  accrues  the  right  to  discovery,  and  such  rdief  as  is 
prayed  for.  2d.  That  the  relation  stated  is  that  which  actu- 
ally exists;  and  that  these  projiositions  admit  of  any  defence 
which  either,  1st,  denies  the  right  either  to  discoyery,  or  relief, 
or  both:  or  2d,  denies  the  relation;  or  8d;  inyalidates  the  rela- 
tion, or  bars  the  right,  {a) 

293.  First,  as  to  the  denial  of  the  right.  This  is  analogous 
to  the  first  mode  of  defence  at  law,  mentioned  in  the  chapter 
before  alluded  to,  which,  admitting  the  facts  of  the  case,  de- 
nies the  infcrencj  or  the  rule  of  law  sought  to  be  established^ 
which,  as  wo  haye  seen,  constitutes  a  demurrer.  In  like  man'- 
ner,  this  dcfonco  in  equity,  while  it  takea  the  statement  in 
the  bill  as  true,  yet  insists  that  the  facts,  cyen  as  stated  by  the 
complainant  himself,  do  not  give  him  a  rig>it  to  discoyery  or 
to  relief. 

294.  In  equity  there  are  many  cases  where,  though  the 
court  will  not  assume  a  jurisdiction  to  giye  relief,  yet  the 
complainant  will  bo  entitled  to  a  discoyery  in  aid  of  the  yaxk^ 
diction  of  other  courts.  [6]  In  such  cases,  however,  the  bill 
must  be  a  bUl  of  discoyery  only;  and  if  it  should  seek  any  re- 
lief beyond  the  mere  collateral  relief  of  an  injunction,  or  a 
commission  to  cximino  witnesses,  [cj  and  the  like,  it  may  be 

[a]  Vida  ante,  p.  179-80. 

[b]  Mitf.  42,  149.    2  Yes.  896. 

U]    1  Bro.  0.  G.  AIL    2  Yes.  ifnn.  514. 
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demurred  to.  [a]  In  other  mstances  ihe  court  will  not  inter- 
fere even  for  the  purpose  of  discovery;  and  if  the  bill  shoald 
state  a  case  not  entitling  the  complainant  to  discovery,  it  may 
be  demurred  to  as  a  bill  of  discovery  merely,  [h]  Bnt  dis- 
covery being,  as  before  stated,  incidental  to  relief  where  the 
complainant  has  a  right  to  the  assistance  of  the  court,  no  de- 
murrer will  hold  to  the  discovery,  [c]  unless,  indeed,  it  be  to 
a  point  which  might  sabject  the  defendant  to  penalties  or  for- 
feiture, which  is  a  good  ground  of  demurrer:  [d]  or  if  he  does 
not  think  -proper  to  defend  himself  from  the  discovery,  by  de- 
murrer or  plea,  according  to  the  circumstances  of  the  case, 
he  may  by  answer  insist  that  he  is  not  obliged  to  make  the 
discovery,  [e] 

295.  Second :  The  defence  in  equity,  which  denies  the 
relation  assumed,  or,  in  other  words,  denies  the  truth  of  the 
facts  stated  in  the  bill,  is  analogous  to  the  plea  of  the  general 
issue  stated  at  common  law,  and  is  taken  advantage  of  by  way 
of  answer,  which  puts  the  complainant  on  the  necessity  of 
proving  the  allegations  denied,  if  material  to  support  his  case. 
[/]  In  like  manner  the  same  defence,  and  with  a  similar 
analogy  to  common  law,  may  be  made  by  denying  some  par- 
ticular fact  on  which  the  whole  relation,  and  consequently  the 
right,  is  founded.  This  last  is  used  by  plea,  the  negative  aver- 
ments of  which  must  be  supported  by  answer  also,  for  the 
reasons  assigned  in  a  previous  chapter.  \g] 

296.  Third :  The  defence  which  invalidates  the  relation, 
or  bars  tho  right,  is  similar  in  all  respects  to  a  special  plea  in 
bar,  at  common  law.  To  invalidate  the  relation^  therefore, 
some  new  matter  must  be  stated,  which  may  show  that  the 

[a]  Mitf.  149,  and  the  oases  there  cited.  Fide,  slso,  6  Yes.  62.  U 
Yes.  fi09.    2  Yes.  A  Beames,  328. 

[6]    H  tf.  150. 

[e]  Ibid,  and  see  Forest's  Bep.  in  Exohequer,  129.  6  Yes.  37-8.  1 
Bwaost.  294. 

[dj    1  Mad.  Cha.  Prao.  214,  and  the  oases  there  dted. 

C«]    Mitf.  163,21!).    3Bro.O.  O.40.    3P.  Wms.23J.    10  Yes.  480. 

[/]    Vide  mite,  p.  79. 

iff]    Vide  ante.  Part  II.  cap.  I,  seo.  8. 
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far/ties  were  inea]>acitated  from  contractinij  the  relation,  or 
aro  incapable  to  continae  It;  or  that  the  subject  'm.cvtt(*r  was  in- 
enfficient  or  illegal,  or  had  undergone  some  alteration;  or  that 
the  H^IA,  being  iuicidental,  had  not  accrued — as  whero  a  con« 
ditlon  precedent  Imd  not  been  parformed.  Again,  new  matter 
may  bo  stated  to  &how  that  tlie  rights  though  once  existing,  is 
ha)Ted  bj  the  act  of  thepart'j^  by  the  act  of  law;  or,  lastly, 
by  tho  adt  of  God,  or  unavoidable  calamity.  In  all  t!ic83 
cases,  as  new  matter  must  bo  pat  in  issue,  the  defence  most 
bo  by  pfea. 

297.    It  is  to  bs  observed,  that  according  to  the  first  propo- 
eition  of  the  bill  «tated  above,  the  rigid  of  which  wo  here  speak 
and  which  the  defence  either  denies  or  invalidates,  is  the  Hjht  to 
dL^coverp  and  relief,  which  may  be  termed  the  general  right, 
to  oontra-distinguish  it  from  the  particular  rights  flowing 
from  the  relation  sought  to  be  established,  and  which  are  in- 
claded  in  the  relief  required.    It  is  clear  that  the  right  to  dis- 
covery and  relief  involves  tho  consideration  of  the  mode  of 
cpplyintf  for  redress,  since,  if  this  latter  bo  defective,  the  court 
will  not  interfere,  at  least  until  the  defect  bo  remcdiod.    All 
those  objections,  therefore,  which  wo  have  noticed  before  {a  | 
as  tlie  subject  of  pleas  in  abatement,  and  to  tho  jurisdiction, 
aro  equally  applicable  as  modes  of  defence  in  equity,  whether 
by  demurrer  or  plea.    In  point  of  fact,  tliere  is  this  clistino- 
iion  to  be  taken  between  those  modes  of  defence  as  used  at 
common  law,  and  as  used  in  equity :  that  in  tho  foi-mcr  caac^ 
general  demurrers  and  pleas  in  bar  are  considered  esc  fi^ctivo 
answers  to  contest  the  suit;  in  equity,  as  h&s  been  already 
stated,  pleas  and  demurrers  of  all  kinds  are  more  in  tho  na- 
ture of  exceptions  to  answering  or  contesting  tho  suit,  either 
because  the  court  has  not  jurisdiction,  or  the  suit  has  abated^ 
or  is  defedwe,  or  barred.    And  this  difference  arises  fronk 
the  double  character,  as  formerly  noticed,  which  is  sustaincct 
by  the  answer  in  equity — it  being  a  pleading  so  far  as  it 
denies,  and  a  proof  so  far  as  it  admits,  the  allege  ions  of  thd 
bill. 

:«]    AnU  Part  II,  cap.  1,  seo.  L 
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In  this  point  of  view,  pleas  and  demnrrers  corre- 
spond precissly  with  the  '*exceptlones  "  of  the  civil  law,  which 
were  cither  dedlwiiorioB  to  the  jurisdiction,  dilator icB  in  abate- 
ment, or  i:>e}^e7nplori(B  in  bar.  [  a  J  These  were  alwayd  argued 
before  the  prrotor,  as  reasons  w^y  it  would  bo  unnecessary  to 
give  judjes  to  the  parties  to  contest  the  suit,  siuCG,  if  the  ex- 
ceptions were  allowed,  it  would  bo  useless  for  the  cause  to 
proceed.  The  two  first  were  valid  reasons  why  the  defendant 
bhoold  not  in  jus  vocari;  the  latter,  or  excnpiUmefi  pei'empiO' 
ricB,  though  going  to  the  very  cause  of  action,  and  therefore  a 
Ct  subject  for  the  judges  to  decitle,  yet  being  a  clear  objection 
i.i  limine,  it  saved  tuo  parties  much  expense  and  delay  by  hav- 
ing tho  matter  disposod  of  by  the  praetor  in  the  first  instance; 
and  this,  as  we  havo  seen,  is  one  of  the  principal  advantages  of  a 
pica.  "Wo  havo  also  seen,  that  with  us,  in  many  instances,  the 
same  points  that  might  have  been  made  available  as  a  plea  in 
bar,  are  allowed  to  bo  given  in  evidence  under  the  general 
iflsne,  or  may  be  insisted  upon  by  way  of  answer  in  equity. 

299.  The  method  in  the  civil  law  was,  that  if  the  peremp- 
toiy  exception  was  clearly  proved  before  the  prsBtor,  he  pro- 
ceeded no  farther  in  the  cause;  but  if  tho  peremptory  exception 
was  doubtful,  cither  in  point  of  law  or  matter  of  fact,  tlien  he 
remitted  it  to  the  judges  to  determine  it,  since  it  was  then 
proper  that  it  should  be  put  in  judgment,  [h]  So  in  equity, 
upon  the  argument  of  a  plea,  the  plea,  is  frequently  ordered 
to  stand  for  an  answer,  with  liberty  for  the  complainant  to  ex- 
cept; and  thus  the  whole  matter  is  referred  to  the  hearing,  [c] 

300.  We  have,  in  a  former  chapter,  observed  the  close 
affinity  between  the  method  of  the  Boman  law  and  that 
adopted  by  the  common  law  of  England,  where  we  have  re- 
marked that  our  trial  by  jury  is,  in  reality,  nothing  more  than 
giving  judges,  after  the  preliminary  pleadings  have  been  de- 
cided by  the  court;  and,  in  many  cases,  the  law  is  so  inter- 
woven with  the  fact,  that  the  jury  are,  of  necessity,  the  judges 

fa]    vide  Gilb.  For.  Rom .  50. 
[b]    Gilb.  For.  Bom.  50. 
[e]    Vidt  anie,  p.  38. 
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of  both;  and  in  one  case  more  particularly,  that  of  libel,  by 
express  act  of  parliament.  In  like  manner,  in  equitt/y  the 
masters  in  chancery,  who  were  anciently  the  counsel  and  as* 
sistants  to  our  clerical  chancellors,  were  some  of  them  given 
as  judges;  and  this  is  the  foundation  of  the  judicial  authority 
of  the  master  of  the  rolls,  who  is  the  head  of  the  masters  in 
chancery,  and,  as  such,  entrusted  with  the  keeping  of  the 
rolls  of  the  court,  whence  he  derives  his  name,  [a]  So,  also, 
at  the  prasent  day,  all  matters  of  account  and  such  like  are  at 
once  referred  to  a  master,  to  be  decided  by  him.  Anciently, 
when  the  cause  was  remitted  to  the  master  of  the  rolls,  be 
used  to  examine  the  witnesses  himself;  but  in  course  of  time 
that  duty  devolyed  upon  officers  deputed  by  him,  and  thence 
called  examiners  (b)  (for  which  reason  he  has  the  nomination 
to  that  appointment  to  this  day) ;  snd  hence  this  proceeding 
in  ehancery  is  still  a  remnant  of  the  practice  of  giving  judges 
to  inquire  into  matters  of  fact,  although  the  court  retains  to 
itself  the  ultimate  decision  of  the  cause  upon  the  proofs  and 
arguments  at  the  hearing. 


SEcnoN  li. 

Of  the  subject  matter  of  Pleas  and  Pemurrers,  bolh  to  the  DiS' 

oovery  and  Beli^, 

301.  Having  thus  made  it  apx)ear  that  in  equity  at  least, 
demurrers  and  pleas  are  used  for  the  purpose  of  showing  that 
the  suit  ought  not  to  be  further  contested,  it  remains  now  to 
see  what  objections  will  be  deemed  available  to 'that  end.  It 
has  been  already  shown  that  whatever  objection  holds  against 
the  relief  sought  by  a  bill,  is  equally  valid  against  the  dlscov- 
eiy  prayed  by  the  same  bill,  the  latter  being  incidental  to  the 
former,  (c)  But  as  bills  are  sometimes  filed  for  discovery 
only,  there  are  somd  objections  which  extend  to  mere  discov« 

[a]    Vide  Sir  Jos.  Jelcyll's  TreatiM  on  the  Judicial  Aatbority  of  tb* 
Blaster  of  the  Rolls. 
(&)    Ibid. 
(£)    Antt,  p,  16i. 
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ery.    We  shall,  therefoio,  take  each  in  its  tarn;  and  first  of  the 
objections  to  relief. 

I.  It  is  material  to  observe  here,  that  as  picas  in  equity  may 
bo  cither  in  abatement  or  in  bar,  siuco  the  rlgJU  to  discovery 
and  relief  may  be  met  by  objections  that  go  in  abatement  as 
well  as  in  bai*,  so  demurrers  also,  which  deny  tlvat  rigid,  may 
be  sustained  on  cither  of  those  grounds.  It  is  different,  how- 
ever, as  to  answers,  bccauso  ihovrant of  relnJ ion  is  an  objection 
in  bar,  and  consequently,  the  answer,  the  use  of  which  is  to 
deny,  or  invalidate  the  relation,  is  in  bar  only,  (a)  and  cannot 
insist  upon  an  objection  in  abatement. 

302.  The  annexed  synopsis  will  exhibit,  at  one  view,  all 
the  modes  of  defence  to  the  relief,  which  maybe  used  in  equity; 
any  of  which  may  be  taken  advantage  of,  as  preliminary  ob- 
jections, by  plea  or  demurrer,  to  the  defendant's  answering  or 
contesting  the  suit,  with  the  exception  of  that  mode  which  de- 
nies the  relation:  which,  being  in  reality  the  very  litis  contest' 
alio  itself,  must  be  done  by  answer,  unless  where  the  same 
thing  can  be  cffjcted  by  means  of  the  negative  plea.  It  was 
formerly,  indeed,  matter  of  doubt  how  far  the  negative  plea 
ought  to  be  allowed  in  equity  (h)  sinco  it  was  thought  that  the 
answer  was  the  most  fitting  mode  of  contesting  the  character 
in  which  the  complainant  sued,  and  on  which  his  supposed 
claim  was  founded.  But  it,  has  since  been  determiued,  and 
Justly,  that  the  negative  plea  is  good;  for  otherwise,  any  per- 
son assuming  a  fictitious  character  might  force  a  discovery 
from  a  defendant,  to  which,  in  hii  real  capacity,  ho  would  have 
no  right,  (c)  For  it  is  a:i  invariable  rule  that  when  a  defend- 
ant does  not  plead  or  demur,  but  submits  to  answer,  he  must 
an;5wer  fully,  (d) 

(a)  "An  answer  is  that  which  tho  defendant  pi  >adeih,  or  saith  in 
bar,  to  avoid  the  plainiifTs  bill  or  txtion,  either  by  Oonfessing,  and 
avoiding,  or  traversing  and  denying,  the  material  parts  thereof." 
Wet^t's  Symb.  104.    Hinde,  196 

(&)    Beames'  Pleas.  123,  et  mtq.  and  Mitf .  187. 188. 

(c)  Ibid. 

(d)  Maszaredo  v.  ICaitland,  3  Madd.  Rep.  70^  And  see  11  Yes.  399, 
and  16  Yes.  382. 
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303.  n.  We  next  come  to  those  objections  which  hold 
even  to  discoyery,  without  any  relief  being  prayed;  and  first, 
we  may  lay  it  down  as  a  general  rule,  that  whatever  objections 
are  valid  to  avoid  a  discovery,  ai*e  a  fortiori  good  as  against 
relief;  or  negatively,  that  where  there  is  no  objection  to  relief, 
there  con  be  none  to  discovery,  unless  where  such  discovery 
might  subject  the  party  to  a  penalty  or  forfeiture.  But  the 
converse  of  this  propo-ition  does  not  hold;  for  there  may  be 
no  objection  to  the  discovery  and  yet  an  objection  to  the 
relief;  or,  in  other  words,  that  which  is  an  objection  to  a 
bill  for  relief,  may  yet  be  no  objection  to  a  bi  1  of  discovery. 
For  as  a  bill  for  a  mere  discovery  seeks  no  decree,  so  want  of 
equity  or  want  of  proper  parties  would  be  no  objection,  (a) 
But  as  the  discovery  in  a  hiU  for  relief  i^onXy  subsidiary  to  the 
relief,  if  there  be  a  valid  objection  to  the  latter,  the  discoveiy, 
though  otherwise  proper,  must  fall  with  it.  (&)  Care  must  be 
taken,  therefore,  that  the  bill  do  not  pray  relief  w^en  the 
complainant  has  a  right  only  to  discovery,  (o)  And  it  appears 
that  even  where  the  answer  to  u.  bill  of  discovery  might  furnish 
ground  for  supposing  that  relief  was  in  equity,  not  in  law, 
yet  that  the  bill  cannot  be  amended  by  adding  a  prayer  for 
relief,  but  that  it  would  be  better  to  dii'ect  the  complainant 
to  pay  the  costs  and  bring  a  new  bill;  and  if  in  that  cause  any 
use  is  to  be  made  of  the  discovery  given  by  the  first  answer, 
to  let  it  be  read  as  an  answer  to  a  bill  of  discovery,  as  evi- 
dence,  not  as  part  of  the  defence,  or  admission,  upon  which 
the  bill  proceeds,  (d) 

304.  A  bill  of  mere  discovery  is  always  brought  in  sup- 
port or  defence  of  a  civH  suit,  either  in  the  court  itself  or  in 
some  other  court.    In  this  respect,  therefore,  the  court  of 

(a)    Mitf.  163. 

(h)  Mitf.  149.  Beames'  Pleas.  2.50.  and  the  oases  there  cited.  See 
also  3  Meriv.  175.    1  Yes.  k  Beames,  539. 

(c)  Bnta  mere  prayer  for  genercU  relief,  or  for  the  eolUUeral  relief  of  aa 
injonction.  commission,  and  the  like,  irill  not  render  a  bill  of  discoTery 
demurrable.    VkU  2  Yes.  jan.  514 ;  et  ante,  p.  237. 

(<2)  See  the  obserrations  of  Lord  £ldon,  in  Battenrorth  v.  Bailej 
15  Yes.  358. 
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eqfuity  Msmnes  a  jnrisdiction  to  compel  discovery,  eyen  ^where 
a  has  not  authority  to  extend  relief.  Consequently,  the  want 
of  equity  ^ill  be  no  good  ground  to  avoid  an  answer.  But  if 
a  mere  discovery  be  sought,  where  the  court  has  not  even  jn- 
zisdiotion  to  that  extent — as  if  the  discovery  be  sought  in  tid 
of  a  court  of  criminal  jurisprudence,  (a)  or  of  a  court  which 
has  itself  authority  to  compel  the  discovery,  (&)  the  defendant 
ma-'-  plead  or  demur  to  t?ie  Jurisdiction, 

305.  All  pleas  to  the  person  extend  to  the  discovery,  as  well 
as  to  relief;  for  they  are  objections  to  show  that  the  complain- 
ant cannot  institute  a  suit  in  any  court.  But,  on  the  other 
hand,  no  plea  in  abatement,  on  the  ground  of  the  mode  of 
proceeding  being  defective,  can  be  used  as  an  objection  to  a  bill 
of  discovery;  because  such  a  bill  seeks  no  G{ecr<;6 from  the  court. 
Multifariousness  ought,  perhaps,  to  be  n>ade  an  exception,  (c) 
that  the  defendant  may  not  be  uselessly  harrassed. 

306.  Next,  as  to  the  objections  in  bar.  As  the  discovery 
is  only  for  the  purpose  of  obtaining  i^clief,  either  in  the  same 
or  in  another  court  of  justice,  any  objection  which  shows  that 
the  complainant  can  have  no  right  to  relief,  either  in  Vie  same 
or  any  otlier  court,  will  bar  his  right  to  discovery.  All  the  ob- 
jections in  bar  for  relief,  therefore,  in  equity,  will  be  equally 
valid  against  discovery  in  aid  of  relief  t/iere.  (d)  Yet  there  is 
one  seeming  exception  to  this  rule,  namely,  as  to  the  objection 
which  denies  tliat  the  defendant  luts  suck  an  interest  as  can 
make  him  liable;  for  persons,  not  otherwise  interested,  are 
frequently  made  parties  for  the  mere  purpose  of  discovery; 
such  as  the  officers  of  the  corporation  (which,  as  it  answers 
under  seal,  cannot  be  indicted  for  peijury)  or  attorneys, 
auctioneers,  agents  and  ai'bitrators,  when  charged  with  being 
parties  to  a  Araud.  (e)    But  further,  if  the  complainant  has  n^ 

(a)  2Ym.  898. 

(b)  lAtk.2B8.    1  Yes.  208.   3Ve«.451. 
(e)    Mitf.  163. 

(d)   2  Yes.  71.   8  MeriT.  I'li.    1  Yes.  k  Beames,  58ft.   And  see  Lord 
JLlTsnley's  obeerviitions,  in  8  Yes.  M7. 

(«)    nde  Besmes'  Fless,  132,  saC  tt»  mmc  «MN  cited. 
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right  of  action  in  any  other  court ^  he  can  have  no  titio  to  dis- 
covery in  tJiis;  and  the  want  of  such  right  may  be  pleaded  in 
bar,  or  objected  by  demurrer,  (a)  And  oven  though  the  com- 
plainant shonld  have  such  right,  yet  if  the  defendant  has  an 
equal  claim  tu  protection — as  where  he  is  a  purcliaser  for  vcU- 
uahle  consideration t  wWiout  notlcet  the  court  will  not  inter- 
I)Ose,  even  to  compel  a  discovery.  This  last  plea,  therefore, 
is  equally  a  bar  to  discovery,  in  aid  of  the  jurisdiction  of  other 
courts,  as  it  is  to  relief,  and  consequently  to  discovery,  in 
this.  (&) 

307.  There  are  yet  some  objections  peculiar  to  discovery, 
as  regarded  in  the  light  of  an  examination.  Thus,  a  defendant 
may  refuse  to  answer  any  question  that  would  subject  him  to 
a  penalty  or  forfeiture,  (c)  unless  such  forfeiture  be  waived  by 
the  person  competent  to  do  so,  (d)  or  that  would  cause  a 
breach  of  the  confidence  reposed  in^im,  as  counsel,  attorney, 
or  arbitrator,  {e)  And  this  arises  from  the  peculiar  nature  of 
a  bill,  which  is  both  a  pleading  and  an  examination.  The  ob- 
jections on  such  grounds  may  be  taken  to  the  bill,  in  its  char- 
acter of  a  pleading,  by  plea  or  demurrer;  but  as  it  is  also  on 
examination,  the  defendant  may,  witliout  demurring  or  plead- 
ing, decline  answering  to  the  objectionable  parts.  (/)  And 
this  is  the  only  exception  to  the  general  rule  that  when  a  de- 
fendant submits  to  answer,  and  neither  pleads  nor  demurs,  he 
must  answer  fully,  (g)  For  reasons  grounded  on  similar 
principles,  if  the  discovery  sought  bo  imm  iterial  to  the  relief 
required,  eitlier  in  the  same  or  another  court,  the  bill,  which 
seeks  such  discovery,  may  be  demurred  to;  or  matter  may  be 
pleaded  to  show  that  the  discovery,  when  obtained,  would  b« 
immaterial,  (h) 

(a)  Mitf.152.    8  Bro.  C.  0. 154..  S  Yes.  Jan.  KM.    I3yes.»0. 

(6)  2  Cha.  Ca.  72.    1  Vern.  27.    1  VentP.  IflS.    2  Vea.  jun.  454. 

(c)  I  Bro.  O.  0. 98.    1  Atk.  529.    2  Yes.  389l    2  Atk.  392. 

id)  1  Tern.  109, 129, 306.    1  Chan.  Bep.  141.    2  Atk.  893. 

(«)  Cha.  Oa.  277.    Fincb.  Rep.62. 

(/)  Mitf.  163. 249.    SBro.  C.C.40.    8P.Wms.238.    10yM.4l». 

(g)  8  Madd.  Bep.  70. 

UO  Mitf.  155. 156.    I  Bro.  0:0. 96.   2  Atk.  SB7,.89i    2  Vm.  Jon.  Mb 
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SscnoKin. 
Of  the  Defence  to  BiUa  not  Original, 

308.  The  objections  which  are  peculiar  to  the  bills  not 
original,  are  chiefly  in  the  nature  of  objections  to  the  form  of 
proceeding — as  where  a  devisee  flies  a  bill  of  revivor,  (a) 
when,  as  we  have  before  seen,  his  prox)er  course  would  be  hj 
original  bill,  in  the  nature  of  a  bill  of  revivor;  or  where  a 
complainant  states,  by  way  of  supplemental  bill,  facts  which 
might  have  been  added  by  amendment;  (b)  or  amends  his 
original  bill  by  adding  new  facts  which  had  occurred  since  the 
institution  of  the  suit,  and  which  therefore  are  the  subject  of 
supplemental  matter  only,  (c) 

309.  So,  in  like  manner,  if  a  person  not  a  party  or  privy 
to  the  original  suit  brings  a  bill  of  review,  the  defendant  may 
demur;  or  if  such  bill  be  brought  against  a  defendant  not  a 
party  to  the  original  bill,  (d)  But  any  matter  which  shows 
that  the  right,  though  existing  at  the  time  when  the  original 
bill  was  filed,  had  been  subsequently  barred — as  by  release, 
fine,  and  non-claim,  (e)  statute  of  limitations,  (/)  or  decree 
enrolled  twenty  years — (g)  may  be  pleaded  against  the  second- 
ary bills.  Wherever  new  matter  is  introduced,  either  by  sup- 
plement or  in  a  bill  of  review,  such  new  matter  is  liable  to  any 
objection  which  might  be  made  to  it,  if  stated  in  the  original 
bUl.  {h) 

310.  The  proper  defence  to  a  bill  of  revivor  is  by  plea  oT 
demurrer,  because  if  the  party  makes  the  same  objection  by 
answer,  it  cannot  be  determined  till  the  hearing.  Neverthe- 
less, if  at  the  hearing  it  does  not  appear  that  the  complainant 

(a)  lCha.Ca.174. 

(b)  SAtk.81T.   2  Mad.  Rep.  240. 
(e)    lAtk.  291. 

(<D    Oilb.  For.  Rom.  ISd.    1  Chan.  Oa.  1231 
(«)    2  Vera.  190. 
If)  1  P.  Wms.  742. 

(a)   5 Brown. P. C. 46ft.    6  Brown.  P.0.89&    1  V«m.  887.    IVm.  A 
BMmeB,936. 

ih)    Hitf.236. 
Eq.  Pl.— 19. 
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had  a  title  to  revive,  although  the  defendant  did  not  take  ad- 
vantage of  the  objection  in  any  manner,  he  shall  gain  nothing 
by  his  bill,  (a) 

311.  The  regnlar  defence  to  a  bill  of  review  for  emyr  ap* 
parentt  is  to  plead  the  decree  in  bar  to  the  new  suit,  and  demur 
to  opening  the  enrolment,  (b)  on  the  ground  that  the  errors 
assigned  are  not  such  as  to  entitle  the  complainant  to  have  the 
decree  reviewed^  much  less  reversed.  The  first  question  there- 
fore, is,  whether  the  enrolment  sLould  be  opened,  ani  the  de- 
cree reviewed^  and  this  is  argued  i:pon  the  demurrer,  when 
nothing  can  be  read  but  what  appears  upon  the  face  of  the  de- 
cree; if  the  demumr  be  oven*ulod,  then  arises  the  second 
question,  whether  the  decree  ought  to  be  reversed;  and  the 
complainant  is  at  liberty  to  read  bill  and  answer,  or  any  othec 
evidence,  as  at  a  rehearing,  the  cause  being  equally  open,  (c) 

312.  The  plea  of  the  decree  is  proper  in  this  case,  and  be- 
cause it  is  the  very  foundation  of  the  defence  which  is  prove- 
able  by  the  record;  and  although  it  appears  on  the  faoo  of  the 
bill,  yet  it  is  there  sought  to  be  impeached  on  the  ground  cif 
error  apparent,  which  error  being  a  question  of  law  only,  is 
rightly  denied  by  demurrer;  as  likewise  in  a  similar  manner, 
when  a  bill  is  brought  to  set  aside  a  decree  on  the  ground  of 
fraud,  the  decree  iteeliUs  pleaded  in  bar,  and  the  fraud,  which 
is  a  question  of  /ac<,  iis  denied  by  answer,  in  support  of  the 
plea,  as  well  as  by  negative  averments  in  the  plea,  (el) 

313.  Where  a  'bill  of  review  is  brought  on  discovery  of 
new  matteTt  a  case* can  scarcely  occur  where  it  will  be  ncoes- 
sary  to  plead  or  demur,  as  the  leave  of  the  court  must  be  had 
before  the  biU  is  filed.  The  fact  of  the  discovery,  however, 
may  be  contradicted  by  plea,  or  traversed  by  answer;  and«  iu 
general,  the  new  matter  is  liable  to  any  objection  which 
would  have  been  good  .ground  of  defence  to.  it.  in  the  origi* 
nal  bill.  (6) 

(a)  8  P.  Wmt.  848 ;  and  me  Mite^Bart I^  OSP*  U* 

db)  iyeni.392.    iA:tk..584. 

(e)  lAtk.290. 

(<2)  Bee  «i««.  p.  184. 

(e)  Jilitf.2afi. 


TOBM  AXtD  BZBUCTUBS  OF  PLEAS  ANB  DEKUBBSBS.       219 

314.  A  demurrer  for  want  of  equity  irill  not  hold  to  a 
eroes  bill*  for  the  defendant-  being  drawn  into  oonrt  by  the 
complainant  in  the  original  bill,  he  may  avail  himself  of  the 
assistance  of  the  court,  without  being  obliged  to  show  a 
ground  of  equity  to  sapi>urt  itd  juriudiction.  (a)  For  the 
same  reason,  such  bills  are  nut  liablo  to  any  objections  to  the 
person,  except  the  informality  of  the  bill  being  exhibited  in 
the  name  of  a  person  who  is  incapable  of  instituting  a  suit 
alone,  (b) 


Section  IV, 
Cf  the  general  Form  and  Sthtdure  of  Plena  and  Demurrers. 

315.  Our  next  consideration  will  be,  as  to  the  form  and 
general  requisites  of  ])leas  and  demurrers.  The  defendant 
being  called  upon  l^  the  aubpcena  to  answer  the  interroga- 
tories in  the  bill,  must  do  so  or  show  good  cause  to  the  ton* 
trary;  the  office  of  pleas  and  demurrers  is  to  state  such  cause. 
Hence  the  substance  of  all  pleas  and  demurrers  is,  in  effect, 
nothing  more  than  tlie  statement,  with  certainty  and  precis- 
ion, of  some  of  those  objections  which  are  to  be  found  in  thd 
synopbis  of  the  modes  of  defence,  **  wherefore  the  defendant 
demands  the  judgment  of  the  court,  whether  he  shall  be  com- 
pelled to  answer  and  contest  the  suit;  and  prays  lo  be  dis- 
missed, with  his  reasonable  costs.'* 

316.  Thus  the  demurrer  contends  that  the  case  made  by 
the  bill  (admiUing  it  for  the  sake  of  argument  to  be  correct), 
(c)  is  yet  not  such  as  to  entitle  the  complainant  to  an  answer,  (d) 
either  because  the  case,  as  stated,  does  not  contain  some  essen- 
tial ingredient  necessary  to  establish  the  right,  orhecaiAse 
some  fact  is  therein  stated  which  operates  as  an  avoidance  to 
the  right,  (e)    Again,  the  plea  admits,  for  tlie  sake  of  argvr 

(a)   Hwd.lflO.   aAtk.812. 

(6)    Hinde.  190.  t  . 

(c)   2  Ves.  Jan.  9fi,  '^  -\ 

(cO    SMeriT.  fiOX  ' 

(«)    aTe«.8S9^ 
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Y»e»£,  that  the  facts  stated  in  the  bill  are  true,  (a)  and  Uiat 
the  legal  inference  drawn  is  correct;  biet  it  avers  that  thereare' 
are  other  circumstances  connected  with  the  case  which  dis- 
place the  equity,  '(h)  <or  which,  in  other  words,  by  changing 
the  nature  of  the-relatioii  b^ween  the  parties,  avoid  the  right 
established  by  the  bill.  The  negative  plea  differs  only  in  this, 
that  instead  of  averring  new  facts,  it  denies  some  one  essential 
position  of  the  bill,  admittin*;,  for  tlie  sake  of  argument^  that 
all  the  rest  of  the  facts  relied  upon  are  true. 

317.  From  this  view  it  is  apparent  that  the  essential  part 
of  a  plea  or  demurrer  is  the  assignment  of  the  reasons  on 
which  the  defendant  relies  for  not  answering;  and  this  .is  the 
substance  and  hody  of  the  pleading,  which  consists  of  the 
enumeration  of  the  causes  of  demwTei\  or  the  averment  of 
the  facts  which  constitute  the  pZ^a.  There  are,  besides,  a  for- 
mal commencement  and  conclusion,  each  of  which  performs 
distinct  functions,  and  therefore  the  pleading  may,  with  suffi- 
cient convenience,  be  divided  into  three  parts :  first,  the  com- 
mencement; second,  the  body;  and,  third,  the  conclusion. 
We  shall  here  subjoin  the  skeleton  form  of  a  demurrer,  and  of 
a  plea,  and  then  add  some  remarks  upon  each  part  in  its 
order. 

318.  The  Demurrer  of  G.  D.,  Defendant,  to  the  Bill  of 
Complaint  of  A.  B.,  Complainant. 

[A]  This  defendant,  by  protestation,  not  confessing  or 
2u;knowledging  all  or  any  of  the  matters  and  things  in  the 
said  complainant's  bill  contained  to  be  true,  in  such  manner 
and  form  as  the  same  are  therein  set  forth,  doth  demur 
thereto;  [B]  and  for  cause  of  demurrer  showeth,  that  [the 
said  complainant  hath  not  by  liis  own  showing  made  out  a 
case  which  establishes  his  right,  title,  or  interest;  or  that  he 
hath  admitted  and  acknowledged,  by  his  said  biU,  certain  facts 
which,  by  the  known  rules  of  the  law,  avoid  his  right  to  an  an- 
swer. ]  [  C  ]  Wherefore,  and  for  divers  other  defects  and  causes  of 

(a)    2  Atk.  51. 

(6)    IBroO.O.  417.    1  Atk.  54.    SAtk.S4L    ISYeaKt. 
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dcmniTer  appearing  in  the  said  complainant's  said  bill,  this  de» 
fLXidant  doth  demur  thereto,  and  humbly  demands  the  judg- 
m  ut  of  this  honorable  court  whether  he  shall  be  compelled 
t  i  make  any  answer  to  the  said  bill;  and  prays  to  be  hence 
dismissed,  with  his  reasonable  costs  in  this  behalf  most 
wrongfully  sustained. 

The  Plea  of  G,  D.,  Defendant,  to  the  Bill  of  Complaint 
A.  B.,  Complainant.  * 

[A]  This  defendant,  by  protestation,  not  confessing  or 
acknowledging  all  or  any  of  the  matters  and  things  in  the 
said  complainant's  bill  contained,  to  be  true,  in  such  manner 
and  form  as  the  samo  are  thtTciu  set  forth,  doth  plead  to  the 
said  bill;  |B]  and  for  plea  saith,  that  [there  are  certain  inci- 
dents affecting  the  relation  between  the  parties,  omitted  ((rr 
tnught  to  be  invalidated)  in  the  said  bill,  but  which,  when 
stated  {or  discfiarged  from  impeactimerU) ,  show  that  this  de- 
fendant ought  not  be  compelled  to  answer  the  said  bill];  and 
this  defendant  avers  [all  necessary  circumstances  to  avoid 
ambiguity  and  exclude  unfavorable  construction.!  [C]  All 
wLicli  matters  and  things  this  defendant  doth  aver  to  be  true; 
and  therefore  he  doth  plead  the  samo  to  the  said  bill  as  afore- 
said, and  humbly  demands  the  judgment  of  this  honorable 
court  whether  he  shall  be  compelled  to  m.ike  any  further  or 
other  answer  to  the  said  bill;  and  prays  to  be  henoe  dis- 
missed, with  his  reasonable  costs  in  this  behalf  most  wrong- 
fully  sustained. 


Section  V. 

Of  tlie  Commencement. 

319.  (1)  As  to  the  commencement:  We  see  that  both 
pleas  and  demurrers  begin  with  a  protestation  against  con- 
f -ssing  the  facts,  as  stated  in  the  bill,  to  be  true.  This  is  a 
form  frequently  used  at  common  law,  when  the  party  pleading 
wishes  to  avoid  the  inference  that  he  admits  anything  which 
he  has  not  an  opportunity  of  putting  in  issue  in  that  cause; 
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• 

and  Lord  Coke  therefore  defines  it  to  be  **  the  exclnsion  of  a 
coDclusion."  1  a  \  The  use  of  the  protestation  of  the  com- 
xnencemen  t  of  tho  plea  and  demurrer  in  equity  is  to  save  the 
defendant  from  being  ctmcladed  by  hu  implied  admisKion  of 
tlie  tmth  of  tlie  facts  Ktated  in  the  bill,  and  i-t  a  kind  of  decla- 
ration in  litnhie  that  buch  facts  are  only  admitted /or  Vie  sake 
of  Vie  argwneiit;  for  if  subsequently  his  plea  or  demurrer 
should  bo  overrule  d  on  ^gnment,  he  U  then  to  make  a  neir 
defence,  and  may  by  answer  deny  or  explain  away  the 
siaament,  which  the  plea  or  demurrer  had  by  implication 
allowed,  [b] 

320.  A  protestando  to  the  same  efiiect  is  not  neoeflsary  at 
common  law,  because  there  the  plea  in  bar  or  demurrer,  being 
an  effective  litis  contestation  is  condusiye  either  way;  and  the 
plea  in  abatement  (on  which,  being  overruled,  the  judgment 
is  respondent  auster)  [c\  does  not  bring  into  question  the 
merits  of  the  case,  and,  consequently,  neither  admits  nor  de- 
nies the  facts  stated  in  the  declaration.  But,  as  we  have 
already  seen,  in  equity,  pleas  and  demurrers  are  more  in  the 
nature  of  objections  to  answer,  and  proceed  upon  the  ground 
that,  even  granting  Viat  Vie  complainant's  statement  he  true, 
still  there  is  some  reason,  either  apparent  or  statod,  in  the 
plea,  why  he  has  not  the  right  to  discovery,  or  to  the  relief  as 
prayed,  [d] 

321.  If  the  demurrer  or  plea  be  allowed,  therefore,  it  is  in 
effect  the  decision  of  the  court,  that  tho  complainant  has  no 
right  to  discovery  or  relief,  and  consequently  the  bill  is  dis- 
missed, (e)  lu  case  however  it  bo  not  a  dinmiasul  on  t'le 
merits,  such  dismissal  will  not  preclude  tho  complainant  from 
bringing  a  new  bill,  when  the  disability  is  removed,  or  in- 
formality rectified;  (/)  and  if  this  latter  can  bo  effected  by 

[a]    Co.  Litt.  124,  b. 

[&J    Mitf.  14. 

[e]    2Saand  211.  a.  n.  [3] 

id]    Jiifr.  p.  28S.  239. 

(e)    3  P.  Wms.  8ft.    Mitf.  175. 

(/)  Ibid. 
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amendment,  the  conrt  might  make  a  special  order  to  that 
effect,  vrithout  digmissing  the  bill,  (a)  On  the  othei*  hand, 
with  respect  to  a  plea,  though  the  opinion  of  the  court  on 
argument  should  be  fayorable  to  the  defendant,  this  does  not 
terminate  the  proeeedings;  for,  though  the  reasoning  in  law 
may  be  con-ect,  the  facts  on  which  the  rule  of  law  is  founded, 
may  be  untrue;  to  put  wliich  in  issue,  the  complainant  may 
zeply,  CTcn  after  the  plea  has  been  allowed;  (b)  and  if  at  the 
hearing  it  shall  appear  that  the  defendant  has  not  proved  hia 
case,  the  plea  is  of  no  avail,  and  the  defendant  must  answer 
interrogatories  to  supply  the  place  of  that  discovery  to  which 
the  complainant,  but  for  the  plea,  would  have  been  entitled 
by  answer,  (c) 

322.  From  the  complex  nature  of  a  bill  in  equity,  it  is  ob- 
Tiona  that  the  same  defence  may  not  be  applicable  to  every 
part,  but  that  it  may  be  expedient  to  demur,  or  plead  to  one 
part  of  the  biU,  and  answer  to  the  rcbt;  or  to  demur,  plead, 
and  answer  to  different  parts;  and  sometimes  it  may  be  neces- 
sary to  have  sepai'ate  demurrers  or  separate  pleas  to  distinct 
portions  of  the  bill.  Whenever,  therefore,  the  demurrer  or 
plea  does  not  extend  to  the  whole  bill,  it  should  clearly  express 
what  part  of  the  bill  it  is  intended  to  cover,  and  what  it  is  the 
party  refuses  to  answer,  (d)  otherwise  the  court  would  be  put 
to  great  difficulty,  and  be  obliged  to  refer  to  the  bill  and 
answer,  to  ascertain  how  far  the  pleading  was  meant  to  go;  as, 
on  the  other  hand,  in  case  of  a  reference  of  the  answer  to  a 
master,  npon  exceptions,  he  would  be  at  a  loss  to  determine, 
precisely,  whether  the  answer  was  sufficient  or  not.  (e)  And 
it  would  not  be  enough,  in  such  case,  to  say  that  the  defend- 
ant answers  to  such  and  such  facts,  and  pleads  or  demurs  to 
all  the  rest  of  the  bill;  for  a  pleading  of  this  sort  would  be 
orermled  for  being  too  general.  (/)    It  is  in  the  commence- 

(a)   MHf.  13.  n,  rp>  ITS. 

(6)    Mitf.  244.    Beames'  PIms.  317. 

(c)    2  Vei.  247. 

(<I)   2  Veik  106.  4.% 

(«)   2  Soh.  A  Lefr.  207. 

if)  Ibid,  and  *((2f  3  Atk.  70.   Mos.  40.    1  Vet.  St  Beames,  Ski, 


fi2i  OF  TfiS  OOXKBSCEMESn, 

ment  of  the  plea  or  demnrrer,  immediately  after  the  xnrotcet* 
ation,  that  the  statement  is  introduced  of  what  part  of  the  bill 
is  sought  to  be  covered  by  the  pleading.  The  commencement 
in  such  case  runs  tlius:  <*This  defendant,  by  protestatiooi 
etc.,  doth  demur  {or plead)  to  so  much  and  such  part  of  the 
said  bill  as  prays,  etc.,  (or  seeks  a  discovery  from  Vie  defend' 
arttf  wliether,  etc") 

323.  Great  care,  however,  must  be  token  not  to  make  the 
demurrer  extend  to  any  part  of  the  bill  to  which  it  will  not  be 
a  good  defence;  for  a  demurrer  cannot  be  good  in  part^  and 
bad  inpart;  (a)  that  is,  if  there  be  any  part  of  the  bill  fiought 
to  be  covered  by  the  demurrer,  to  which  the  demurrer  does 
not  extend,  the  whole  demurrer  must  be  overruled;  {b)  bccaase 
the  court  will  not  be  at  the  trouble  of  (xamining  to  which 
part  of  the  bill  the  demurrer  is  applicable;  yet  the  defendant 
is  nut  thereby  debarred  of  his  defence,  because  he  may  after- 
wards, with  the  leave  of  the  court,  file  a  new  demurrer  of  less 
extent,  (c)  But  if  a  defendant  has  demurred  to  part  only  of 
a  bill,  and  answered  other  parts,  it  is  no  objection  to  the  allow- 
ance of  the  demurrer  that  it  is  equally  applicable  to  the  Avhole 
of  the  bill,  (d)  So,  where  there  are  separate  demurrers  to 
distinct  parts  of  tlie  bill,  one  demurrer  may  be  overruled  upon 
argument  and  another  allowed,  (e) 

324.  But  with  respact  to  pleas,  the  rule  is  different;  for  a 
plea  mxiybe  good  in  part  and  bad  in  part;  (/)  or,  iu  other 
words,  if  the  plea  cover  too  much,  it  will  nevertheless  bo  al- 
lowed to  the  extent  to  which  it  isapplicable,  (g)  and  the  reason 
that  the  rule  with  regard  to  demurrers  docs  not  extend  to 
pleas,  is  that  the  latter,  being  special  answers  to  the  bill,  as  im 
have  seen  by  tlie  definition  formerly  quoted,  (h)  it  may  oon* 

(a)  1  Atk.  451.    2  Ark.  388.    5  Yes.  173. 

<&)  17  Yes.  280.    1  Swan^^t.  904. 

(r)  Mitr.  14.    11  Yes.  68. 

(d)  1  Coz.  416. 

(0)  Miif.  174.    3  P.  Wms.  158.   1  Atk.  544. 

(/)  4  Bro.  O.  0. 254.    8  Yes.  403.    11  Yes.  70. 

(g)  Mitf.240.    2Atk.2B4. 
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Tenienily  enongh  be  ascertained  to  what  part  of  the  bill  the 
plea  is  aa  answer,  and  whether  any  other  part  requires  a  fur* 
ther  defence.  Indeed,  the  usual  course  in  such  caso  is  to  allow 
the  jklea  to  stand  for  n  answer,  with  liberty  to  except,  (a) 


Section  VI. 
Of  the  Bodj/t  and  Iterein  ofAoerments  and  Intendments. 

325.  n.  The  body  of  the  pleading  consists  of  the  assign- 
ment of  the  Taiious  causes  of  demuiTer,  or  the  statement  of 
those  facts  which  constitute  the  plea.  A  demurrer  is  the  nega- 
tion of  the  rule  of  law  laid  down  in  the  first  proposition  of  tiie 
bill,  namely,  that  the  right  to  discoyei-y  and  rt^lief  results  from 
the  relation  assumed;  or  rather,  since  the  causes  of  demurrer 
must  be  assigned,  (h)  it  is  a  negative  proposition  that  from 
Vie  complainants  own  shotcing,  he  has  not  the  right  to  discov- 
ery and  relief,  either  because  the  relation  stated  by  him  is  not 
adequate,  or  because  tliere  are  some  of  the  objections  to  an- 
swering which  are  classified  in  the  S^flwpsiSj  apparent  on  the 
face  of  the  bill.  Thoj,  an  issue  in  law  is  joined,  not  in  the 
first  instance  on  the  complainant's  right,  but  on  the  validity 
of  the  causes  assigned;  and  if  any  of  these  causes  be  allowed 
cm  argument,  the  right  is  necessarily  gone. 

326.  The  statement  of  the  causes  of  demurrer,  therefore,, 
will  be  nothing  more  than  a  reference  to  the  bill,  and  an  enu- 
meration of  the  objections  appearing  on  the  face  of  v,  on 
which  the  defendant  means  to  rely.  Hence  arise  two  ques- 
tions: whether  the  objection,  as  stated,  really  exists;  and 
whether  such  objection  ia  valid.  The  first  is,  generally,  a 
question  of  the  adequateness  of  the  relation  stated  by  the  bill; 
tho  latter  is  a  question  on  the  rule  of  law;  and  the  defendant 
should,  in  assigning  the  causes  of  demurrer,  clcai*ly  point  out 
the  nature  of  the  objection  which  he  takes,  and  how  it  appears 
on  the  adverse  pleading. 

(a)    6V6B.880. 

(fr)    Beames' Ord.  OhJUi.  73;  173. 
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f  327.  It  is  a  general  rule,  that  a  speaking  demwrrer  is  Ind; 
i.  e.  wheu  it  contains  argument  in  the  body  of  it;  if,  for  in- 
stance, the  demurrer  say,  **  in  or  about  the  year  1770,  tehiehiB 
upwards  <f  twenty  years  before  tJte  liU  JUed"  (a)  A  demur- 
rer, also,  to  anything  but  what  appears  on  the  face  of  the  bill, 
U  considered  an  a  speaking  demurrer,  (&) 

328.  The  defendant  may  show  as  many  causes  of  demurrer 
as  there  a.-e  objections  apparent  in  the  bill,  (c)  in  which  re- 
spect a  demurrer  differs  from  a  plea,  which  must  not  (at  least 
without  the  leave  of  the  court)  be  double;  (d)  and  the  reason 
of  this  difference  is,  that  one  of  the  principal  adrantages  of  a 
plea  being  to  save  the  parties  the  expense  of  going  into  an  ex- 
amination at  large,  that  end  would  be  frustrated  by  permittiss 
the  defendant  to  put  in  issue  a  variety  of  facts  constituting 
distinct  bars,  any  of  which  would  have  been  sufficient;  but 
demurrers  put  no  facts  in  issue,  and  may  therefore  take  every 
available  exception  which  can  bo  used  on  the  argument;  and 
even  causes  of  demurrer  may  be  stated  ore  tenus,  although  not 
set  out  in  the  pleading;  (e)  but  nevertheless,  only  to  the  extent 
of  the  demurrer  on  the  record.  (/)  For  example:  if  the  de- 
morrer  be  to  the  discovery,  the  defendant  cannot  ore  tenus 
demur  to  the  examination  of  witnesses  de  bene  esse:  and  much 
less  shall  he  be  allowed  to  demur  at  the  bar,  when  he  haaonly 
pleaded,  and  there  is  no  demurrer  in  eourt.  (g) 

329.  As  a  demurrer  collects  the  negative  rule  of  law  from 
the  complainant's  own  statement,  so  the  plea,  on  the  other 
hand,  deduces  the  same  conclusion  from  a  new  statement  by 
the  defendant.  The  body  of  ihe  plea,  therefore,  will  eonsist  of 
a  statement  of  the, facts  from  which  the  conclusion  in  objection 

(a)   2  Ves.  Jan.  88. 
(6)    2Ves.24A. 
(c)    3  Mad.  Bap.  8. 

W   2EQ.Abr.nfi.lAtk.ff4.  lBn>.aO.IOI,MMiaVea.*B6ttiMib 
253, 15S. 

(0)    lVeni.TB.   3P.  Wins.Sni 
{/J  17Ves.211 
(^)    1  Vern.  7B. 
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to  answering  is  drawn,  (or)  and  the  defendant,  in  effect,  makes 
oat  a  collateral  case,  founded  on  some  one  of  the  modes  of 
defence  stated  in  the  Syr^opsis, 

330.  The  collateral  case  made  by  x>l^«  m&yt  like  the  state- 
ment of  a  bill,  be  resolved  into  two  propositions,  of  which  one 
states  the  mle  of  law,  viz.:  1st,  That  certain  incidents  affect- 
ing  ike  relationt  avoid  the  complainant*8  right  to  discovery  or 
relief;  the  other  avers  the  facts.  2d,  That  stwh  incidents  are 
a4tac?ied  to  the  relationin  question.  Hence  arise  two  questiops: 
the  first  a  question  of  law,  as  to  the  validity  of  the  objection 
relied  on;  tkc  other  a  question  of  fact,  as  to  the  truth  of  those 
allegations  which  constitute  the  objection.  Upon  either  or 
both  of  these  the  complainant  may  take  issue;  and  we  have 
seen  that  if  the  plea  on  argument  be  determined  against  him, 
he  may  reply  to  the  question  of  fact,  and  put  the  defendant 
on  the  proof;  (6)  but  if  he  replies  in  the  first  instance,  with- 
out setting  down  the  plea  for  argument,  he  thereby  admits  the 
validity  of  the  rule  of  law,  which  is  always  the  prior  question; 
and  he  will  not  afterwards  be  admitted  to  dispute  it,  since  he 
was  contented  to  rest  his  case  on  the  truth  or  falsehood  of  the 
facts  alleged  by  the  plea,  (c) 

331.  The  statement  of  the  facts  then  must  be  direct  and 
positive,  and  such  as  will  amount  to  a  complete  equitable  bar 
or  other  objection  to  answering,  (d)  It  must  also  be  clear  and 
precise,  and  contain  such  subsidiary  averments  as  are  neces- 
sary to  avoid  all  ambiguity  of  meaning;  for  the  rvUe  of  con- 
stmction  is  always  unfavorable  to  the  pleader.  *'  Ambiguumt 
placitum  interpretari  debet  contra  prof erentem."  (e)  Hence, 
axierments  have  been  divided  into  general  and  particular.  (/) 
The  first  are  those  which  state  generally  the  collateral  case; 
the  latter  are  such  as  are  used  in  explanation  of  the  general 


r«) 

S  Atk.i9B. 

w 

.41110,  p.  S7»  2S4. 

(e) 

S  P.  Wma.  9fi. 

(<0 

Mitf.  8401   2Tei.SIS. 
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averments  to  exclnde  intendments  (a)  (as  fhey  are  teclinically 
called),  which  in  all  cases  are  taken  most  strongly  against  the 
pleader.  The  meaning  of  an  intendment  is,  that  allowing  an 
averment  to  be  trne,  but  that  at  the  same  time  a  caso  may  he 
supposed  consistent  with  it,  which  would  render  the  averm<  nfc 
inox)6ratiye  as  a  full  defence,  such  case  shall  be  presumed,  im- 
less  specifically  excluded  by  particular  averment — ^aa  where  a 
proposition  in  the  disjunctive  is  not  denied  in  both  Hi  parts; 
or  a  proposition  in  the  conjunctive,  affirmed  in  both  its  jxirts. 

332.  The  general  averments  must  contain  a  detailed  state- 
ment, in  their  natural  order,  of  all  those  circumstances,  which, 
taken  together,  amount  to  a  valid  equitable  defence;  (h)  nnd 
if  any  of  the  links  in  the  chain  of  facts  be  wanting,  it  will  be 
intended  against  the  defendant.  It  must  be  a  statement  of 
particular /acto,  and  not  of  general  deductions  from  facts;  (e) 
thus,  it  is  not  enough  to  say,  that  a  thing  was  didy  or  lawftd^ 
done  or  executed,  without  setting  out  the  particular  manner; 
for  that  is  a  question  for  the  court  to  determine,  and  not  for 
the  defendant  to  assume.  This  is  meant,  however,  with  regard 
to  such  averments  only  as  go  to  the  very  substance  and  gist  of 
the  bar.  To  take  a  peculiar  example:  the  bankruptcy  of  the 
plaintiff  subsequent  to  the  cause  of  action,  ii  a  good  plea  m 
bar,  both  in  law  and  in  equity,  {d)  It  is  not,  however,  his 
being  declared  a  bankrupt  under  the  commission,  which  con- 
stitutes the  bar,  but  his  having  bona  Jide  committed  an  aet  of 
bankruptcy,  and  the  proceedings  thereon,  including  the  trans- 
fer of  his  property  to  the  assignees.  For  the  substance  of  the 
bar,  in  this  case,  is  the  want  of  interest  in  the  plaintiff,  such 
interest  being  vested  in  the  assignees;  but  if  any  of  tae  pre- 
vious steps  bo  irregular,  the  assignment  is  void.  Ife  is  not 
sufficient,  therefore,  to  state  that  the  plaintiff  was  dtUy  found 
and  declared  a  bankrupt  under  the  commission;  but  his  being 
a  trader  under  the  act,  his  act  of  bankruptcy  and  tiie  sevcFal 

(a)  Mitf.  240. 

(b)  2  Vea.  243.    1  Bro.  O.  a  STB. 

(e)    4  Bro.  O.  0. 321.    13  Yes.  29.   2  Soh.  4  Lefr.  MS-tf. 
OD    9yM.77.    lAnstr.  lOL 
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proceedings  fhereon  geriaiim,  must  be  set  ont  at  full  lengtlx; 
for  although  the  commisBioners  may  have  declared  him  a  bank- 
Tiiptnonconstatthat  that  their  decision  may  be  reyer8ed,and  that 
Is  for  the  court  and  jury  to  determine,  [a]  So  albO,  in  plead- 
ing a  release,  the  consideration  must  be  set  out,  [b\or  other- 
wise it  will  be  intended  to  have  been  made  without  a  sufficieut 
consideration;  for  the  statement  in  the  bill  being  taken  for 
true,  the  demand  is  acknowledged  to  be  just;  and  then  a  re- 
lease would  not  be  a  good  bar,  unless  the  consideration  were 
equivalent;  [c]  but  that  is  for  the  court  to  decide. 

333.  If  any  one  of  the  general  averments  admits  of  an  in- 
tendment tmfayorable  to  the  defendant,  such  intendment 
must  be  excluded  by  ^partieuiar  averment.  Thus  in  out  lawiy 
or  excommunication,  which  are  pleaded  subpede  sigilll,  \d\  it 
must  bo  averred  that  they  are  still  in  force,  and  al»()  that  tie 
person  named  in  the  record  produced  to  the  court  under  bcol, 
and  the  complainant,  are  one  and  the  same  person.  TLis  is 
similar  to  the  usual  averment  of  **  quoB  est  eadeiUy**  in  trespass 
at  common  law.  In  like  manner,  where  the  plea  has  been  an- 
ticipated and  impeached  by  a  charge  in  the  bill,  the  charge 
must  be  negatived  by  a  particular  averment  [r^J  to  avoid  the 
general  intendment  that  the  allegations  of  the  bill  are  true, 
and  consequently  the  matter  of  the  plea  invalidated.  [/] 

334.  But,  as  we  have  explained  in  a  former  chapter,  [^J  a 
plea  of  this  nature  must  be  Bupported  by  an  answer,  so  far  as 
to  deny  the  matter  of  impeachment  charged  in  the  bill,  |/i] 
both  for  the  technical  reasons  which  have  been  formerly  de- 
tailed, and  for  another  reason  which  we  shall  mention  here, 

[a]  vide  what  is  uid  by  Lord  Eldon,  in  Carleton  o.  Lei^hton,  3  Me- 
riv.  GSl. 

[b]  Hard.  168.   2Ves.l(r7.    Oilb.  For.  Bom.  57. 

[e]    See  Lord  Bedeadala  jndgmeot  in  Roche  v.  Morgell,  2  Sob.  A 
Lefr.  728. 

[d]   Beames' Ord.  Chan.  27. 

[«]    liitf.24l,196.e(M9. 

C /]  Mitf.  241,    Glib.  For.  Bom.  66.    2  Atk.  124 

ig]  Jnte,  Part  2,  cap.  1,  seo.  S. 

[AJ   Mitf.  195.  and  the  oaaea  dted  in  the  not«. 
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namely:  that  notwithstanding  the  plea,  the  oomplainant  iB  en- 
titled to  discovery,  so  far  as  relates  to  the  charge,  with  Idl  its 
circnmstantial  interrogations;  \a\  and  it  is  in  its  character  of 
a  proof,  and  not  as  a  pleading,  that  the  answer  is  used  in  this 
case.  Thiti  is  the  meaning  of  the  position  most  correctly  laid 
down  by  Lord  Bedesdale,  when,  in  combating  the  notion  that 
there  is  something  incongmous  in  this  mode  of  pleading,  he 
says,  that  "the  answer  is  no  pai't  of  the  defence."  [b]  The 
plea  alone  is  the  defence;  the  answer  is  but  the  discovery  to 
which  the  complainant  is  entitled,  and  which  the  plea  cannot 
cover,  because  the  validity  of  the  plea  depends  in  a  great 
measure  on  the  di^icovery,  to  which  alone  the  complainant  can 
except;  and  the  negative  averment  in  the  plea  '*  does  not  r^ 
quire  positive  assertion."  [c]  Answers  are  thus  used  some- 
times in  support  of  a  plea;  but  in  other  respects,  if  a  de- 
fendant were  to  answer  topartdof  the  bill,  covered  by  plea 
or  demurrer— these  pleadings  being  in  fact,  only  objections  to 
answering— would  be  thereby  waived,  [d] 

335.  From  the  strictness  of  the  rules  regarding  pleas,  it 
is  apparent  that  in  order  to  make  the  plea  a  full  defence,  all 
the  averments  must  be  stated  positively;  I  e]  although  in  some 
instances — as  in  case  of  negative  averments,  and  of  averment 
of  facts  not  within  the  immediate  knowledge  of  the  defendant, 
he  will  be  permitted  to  aver  according  to  the  best  of  his  knowl- 
edge and  belief.  [/]  A  variety  of  facts  may  be  averred,  pro- 
vided they  all  tend  to  the  same  conclusion,  and  amount  to  a 
$ingle  objection;  [g\  for,  if  more  than  one  objection  were  ta- 
ken, the  plea  would  be  bad  for  duplicity,  [h]  By  the  common 
law,  a  double  plea,  or  one  which  assigned  more  than  one  cause 

[a]  Oilb.  For.  Rom.  i».    Mitf.  200.    6ye8.fi02. 

[b]  Vide  Mitf.  1S9.  note  [h]  and  vUi»  Beames*  PleM,  84. 
[e]   Mitf.  240. 

id]  Oilb.  For.  Bom.  M.   8  Atk.  US.   1  Aastr.  14.    1  Vmn.  M, 

l«J   S  Atk.  588. 

[/]  Mitf.  240. 

C^]   lP.Wms.721    15Te«.7a. 

Ik]  2EQ.Oa.Abr.17fi.  lAtk.54.    lBio.0.a4M.  2T«s.4 

Ittr 
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in  twr  of  a  suit,  was  bod;  \a]  but  cow,  by  stat.  4th  Ann  o.  16, 
two  several  bars  may  be  pleaded  by  the  leave  of  the  court,  in 
any  court  of  record.  The  conrt  of  equity  not  being  a  couri 
of  record,  it  wad  considered  that  a  double  plea  in  this  courf 
wonld  be  fatal;  but  it  has  lately  been  decided  that  with  the 
leave  of  the  court,  the  defendant  may  plead  double;  [b\  and 
justly,  since  it  would  be  contrary  to  all  analogy,  that  the  samb 
latitude  should  not  be  allowed  in  equity  as  at  common  law; 
and  the  previous  sanction  of  the  court  sufficiently  guards 
a^gainst  abuse. 


SiSDnoN  VII. 
Of  tJie  Conchuiion, 

336.  m.  The  conclusion  of  a  plea  or  demurrer  is*  sub* 
Btantially  an  apx)eal  to  the  court,  whether  the  defendant,  for 
the  reason  assigned  in  the  body  of  the  pleading,  ought  to  be 
com]X:lIedto  put  in  an  answer  and  contest  the  suit,  or  make 
that  discovery  which  the  complainant  seeks  by  his  bill;  and  it 
ends  with  a  x^rayer  that  the  party  may  be  dismissed  from  at- 
tendance, with  his  reasonable  coasts.  Tlie  purport  and  design 
of  pleas  and  demurrers  of  all  descriptions  in  equity  being  to 
avoid  an  answer,  [c]  the  same  concludlon  is  alike  applicable 
to  every  species.  In  general,  however,  in  pleas  in  bar,  the  de- 
fendant s^tes  that  he  avers  the  matter  contained  in  his  plea, 
and  pleads  the  same  in  bar;  [d]  but  this,  though  usual,  is  not 
Sieoessary,  nor  will  the  want  of  it  viiiate  the  plea,  [e] 

337.  At  common  law,  every  plea  has  its  apt  and  proper  con- 
clusion, [/  ]  by  which  the  nature  of  the  plea  is  to  be  judged; 

[a]  Co.  Litt.  304.  a. 

[b]  Gibson  «.  Whitehead.  30th  July,  1819,  before  V.  C.  Leach  ,  dted 
In  Madd.  Chan.  Prac.  299. 

[c]  Oilb.  For.  Bom.  53. 
id]   Beames'  Pleaa,  49. 

[«]   Thia  point  was  raised  in  the  case  of  Merewether  v.  Melliah,  13 
Ves.  435;  bat  it  was  not  even  noticed  by  the  court. 
I/]   Go.  latt. 303  b. 
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and  therefore  an  improi:)er  conclnBion  would  be  fatal,  there 
being  an  essential  difference  as  to  the  judgment  to  be  pro- 
nounced on  each,  [a]  The  slightest  informality  will  invali- 
date the  plea  in  abatement;  [&]  because  the  courts  discounten- 
ance these  pleas,  which  do  not  go  to  the  merits;  and  it  is  but 
reasonable  that  he  that  objects  upon  mere  form,  shall  be 
judged  by  the  same  rule;  besides,  the  judgment  in  such  case 
is  only  interlocutory,  quod  respondeat  ouster,  [c]  In  eqtuty, 
the  decision  of  the  court  with  respect  to  all  kinds  of  pleas  and 
demurrers  is  the  same,  viz:  the  bill  is  dismissed,  or  the  de- 
fendant is  put  to  anstoer  over^  and  contest  the  suit.  In  this 
regard,  all  pleas,  even  such  as  are  in  bar  in  equity,  are  anala- 
gous  to  pleas  in  abatement  at  common  law,  which  do  not  con- 
test the  suit.  In  equity,  the  answer  is  the  only  pleading  which 
effectively  contests  the  suit;  and  all  pleas,  whether  dilatory  or 
peremptory,  are  only  objections  to  answering.  Hence  lias 
arisen  the  doubt,  whether  there  be  any  pleas  in  abatement  in 
equity,  as  contra-distinguished  from  i^leas  in  bai*;  [d]  and  cer- 
tainly it  would  be  moi*e  correct  to  divide  pleas  in  equity  into 
declinatory,  dilatory  and  peremptory,  in  analogy  to  the  civil 
law,  from  which  the  proceedings  in  this  court  are  derived. 
The  judgment,  in  all  pleas  in  equity,  being  the  same,  the  con- 
clusion need  not  be  different;  and,  as  we  have  seen,  they  bear 
an  analogy  to  pleas  in  abatement  at  common  law;  so  the  con- 
clusion is  similar  to  that  of  pleas  to  the  person  at  common 
law,  where  the  defendant  demands  the  judgment  of  the  court 
$1  re^spondere  debet,  [e]  Thus,  too,  and  with  the  same  analogy, 
pleas  of  matter  in  pais,  like  pleas  in  abatement  at  common 
law,  [f]  must  be  put  in  upon  oath. 

338.    It  has  been  questioned  whether  a  plea  in  equity, 
which  did  not  conclude  by  averring  the  facts  to  be  true,  \g] 

[a]  1  Saand.  103,  a.  n.  [I.J 

[b]  3  Term.  Bep.  185.    8  Teim.  Bep.  515. 

[c]  2Suand.211,  a.  n.  [3.] 

[d]  FicZe  Beames' Pleas,  57,  e( Mf. 
[e\  2  Sannd.  210.  note.    Tidd.576. 
[/]  2  Str.  705,  738. 

Ig-}    Bandolph  v.  Randolph,  Hardr.  160. 
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Bimilflr  to  the  **?ioc  paratus  est  verificare^**  at  oommon  law, 
would  be  good;  but  since  the  stat.  4  Ann,  c.  16,  not  even  at 
common  law  can  this  objection  [a]  (nor  the  omission  of 
"jW'oui  patet  per  recordum"),  be  taken  advantage  of,  but  by 
special  demurrer,  and  it  would  not,  it  is  concluded,  be  avail- 
able in  equity. 

339.  When  the  plea  or  demurrer  extends  to  part  only  of 
the  bill,  the  conclusion  must  be  confoimable  thereto;  and  as 
in  that  ca»e  there  must  be  an  answer  to  the  rest  of  the  bill, 
not  covered  by  the  pica  or  demurrer,  such  answer  is  preceded 
by  a  protestation  against  a  wairer  of  the  plea.  So,  likewise, 
when  the  answer  U  in  support  of  the  plea,  it  is  expressed  to  be 
made  for  that  purpose,  and  preceded  by  a  similar  protestation. 
This  is,  however,  <  xalmridanii  cauiela,  because  an  answer  is 
only  a  waiver  to  the  plea,  "when  it  puts  in  issue  anything 
which  the  pica  would  cover  from  being  put  in  issue."  [h\ 
Where  au  answer  is  added  to  a  plea  or  demurrer,  the  prayer  to 
be  dismissed  with  costs  is  inserted  at  the  end  of  the  answer. 
In  cases  of  this  nature  the  conclusion  runs  thus:  "This  de- 
fendant doth  pload  (o7*  demur)  to  so  much  of  the  said  bill  as  is 
hereinbeforo  mentioned,  and  humbly  demands  the  judgment 
of  this  honorable  court  whether  he  shall  be  compelled  to  make 
any  further  or  other  answer  to  so  much  of  the  said  bill  as  is 
hereinbefore  pleaded  {or  demurred)  to.  And  this  defendant, 
not  waiving  hid  baid  plea  (of*  demurrer) ,  but  relying  thereon  for 
answer  to  the  residue  of  the  said  bill,  saith,"  etc.  If  the  an- 
swer be  in  support  of  the  plea,  "  this  defendant  not  waiving 
his  said  plea,  but  relying  thereon,  and  for  better  supporting 
the  same,  for  answer  to  so  much  of  the  said  bill  as  aforesaid, 
saith,"  etc.  The  nature  and  form  of  answers  will  be  the  sub- 
ject of  our  consideration  in  the  ensuing  chapter. 

[a]    lEaat.iea. 

£»]  Oilb  For.  Bom.  08.   liitt  186.  n.  [«] 
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CHAPTEB  V. 

Answers. 

340.  If  the  defendant  cannot  protect  himself  from  dis- 
covery, by  either  pica  or  demurrer,  he  must  give  a  distinct  and 
full  answer  to  each  particular  allegation  and  charge  in  the 
bill.  The  bill  calls  on  the  defendant  "  to  make  full,  true,  per- 
fect and  distinct  answers  to  all  and  singular  the  matters  therein 
contained;  and  that  as  fully  and  particularly  as  if  they  were 
repeated  by  way  of  interrogation;"  and  it  then  proceeds  to 
interrogate  to  each  point  circumstantially.  The  defendant 
must  therefore  answer  every  part  of  the  substance  of  the  state- 
ment and  charge-^,  even  though  it  should  be  omitted  in  the 
interrogation;  and  further,  as  the  use  of  the  interrogating 
part  in  the  bill  is  to  extract  a  full  confession  and  prevent 
evasion  or  ambiguity,  every  particular  questipn  must  be  an- 
swered precisely  in  all  itsbeaiings  and  circumstances,  provided 
it  be  founded  upon  some  express  allegation  in  the  body  of  the 
bill,  [a]  So  far  as  the  answer  is  an  admission  of  the  facts 
charged  by  the  complainant,  it  stands  in  place  of  proof  in  the 
cause;  and  hence  the  great  object  which  the  complainant  has 
in  view,  is  to  obtain  such  an  answer  as  will  either  5upp2^ proof, 
where  the  facts  rest  within  the  knowledge  of  the  defendant, 
and  are  binding  in  conscience  only,  or  such  as  will  aid  proof, 
viz :  where,  although  he  shall  be  able  to  prove  the  facts  by  the 
testimony  of  others,  yet  the  defendant's  admissions  will  save 
him  the  trouble  and  expense  of  examining  witnesses  to  those 
points  which  are  acknowledged  by  the  answer.  [&]  Looked 
upon  in  this  point  of  view,  therefore,  the  answer  must  folly 
and  fairly  meet  every  inquiry  in  the  bill,  for  if  there  be  any 
possibility  of  evasion,  the  complainant  will  except.  For  this 
reason,  the  primary  consideration  with  the  draftsman  is  to 

[a]    1  Bro.  O.  0. 803.    6  Ves.  37-«. 
m    2Atk.241.    2ye8.4»i 
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make  the  answer  svjficient,  and  most  of  the  obsertatlous  we 
shall  have  to  make  on  the  subject  of  answers  will  relate  to  this 
point. 

341.  In  earlier  times,  the  forms  of  proceeding  in  this 
court  do  not  appear  to  have  been  near  so  strict  as  they  are  at 
the  present  day,  al though  perhaps  they  were  abundantly 
sufficient  for  all  purposes  at  that  period  when  the  authority  of 
the  court  of  chancery  was  yet  in  its  infancy;  and  this  loose- 
ness of  form  was  certainly  more  conformable  to  the  notion  of 
equity  then  entertained,  being  considered  as  a  relaxation  of 
the  rule  of  law.  Thus  the  answer  seems  to  have  been  little 
more  than  a  general  and  informal  statement  of  the  adverse 
case,  in  reply  to  the  bill,  accompanied  with  a  traverse  of  all 
such  points  as  the  defendant  thooght  it  material  to  deny,  in 
order  to  pnt  the  complainant  upon  the  proof,  and  concluding 
vith  a  general  traverse  of  whatever  was  not  admitted  to  be 
true.  This  general  traverse  at  the  end  of  the  answer,  though 
now  unnecessary,  as  every  point  must  be  answered  sepai'atcly, 
is  still  continued  in  practice,  [a]  In  like  manner,  the  defend- 
ant was  permitted  to  answer  and  plead,  or  demur,  at  the  same 
time,  and  to  the  same  parts  of  the  bill;  because  the  answer, 
being  such  as  we  have  described  it  above,  was  not  considered 
80  much  in  the  light  of  a  discovery,  which  the  defendant  by 
his  plea  or  demurrer  would  avoid,  as  of  a  pleading  to  be  used 
only  on  the  defence.  Hence  it  was  usual  to  commence  the 
answer  with  a  general  reservation  of  the  right  to  except  to  the 
complainant's  bill;  and  although,  since  the  practice  of  the 
court  has  been  matured,  the  answer  would  be  a  waiver  of  a 
plea  or  demurrer,  [h]  and  consequently  no  objection  can  be 
taken  after  answer  to  the  bill,  [c]  still  the  old  form  of  com^ 
menoement  is  adhered  to.  The  commencement  is  now,  there- 
fore, a  mere  technical  form,  of  no  further  utility  than  as  it 
serves  to  characterize  the  pleading.    In  the  case  of  an  infant, 

[a]   2P.'Wmi.87. 

lb]  Mitf.2Se.    8AiiBt.715.  2  Atk.  15S. 

[e]  Bat  if,  after  an  answer,  the  complainant  amends  his  bill,  the 
defendant  maj,  notwithstanding  his  former  answer,  pat  in  a  plea  to 
the  amended  bilL    Ffab  Bitohie  «.  Ajrlwin,  15  Yes.  791 
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vl:ose  rights  and  interests  are  under  the  peculiar  protection  of 
the  court,  this  form  of  reserving  the  benefit  of  exceptions,  as 
well  as  the  usual  denial  of  combination,  at  the  close  of  the 
answer,  are  omitted,  [a J 

342.  The  defendant,  by  his  oath,  is  bound  to  answer  ao« 
cording  to  the  bes^t  and  utmost  of  his  knowledge,  remem- 
brance, information  and  belief.  That  which  he  is  acquainted 
with  of  his  own  knowledge  admits  of  a  direct  answer,  either 
in  the  affirmative  or  negative,  unless  it  be  a  matter  of  recol- 
lection, in  which  respect  the  answer  must  be  qualified  accord- 
ing to  the  extent  of  the  remembrance.  Such  circumstances 
as  are  known  to  the  defendant  from  information  and  hearsay 
only,  are  the  proper  subjects  of  belief,  and  on  which  he  in 
general  has  formed  some  opinion,  either  of  assent  or  dissent. 
It  is  not  enough,  therefore,  to  answer  the  question  by  saying 
he  has  been  informed,  or  heard  of  any  particular  fact,  but  he 
must  state  whether  or  not  ho  believes  it  to  be  true,  [b]  Agun, 
there  may  be  other  facts  alleged  in  the  bill,  to  which  the  de- 
fendant is  a  total  stranger,  and  of  the  truth  of  which  he  cannot 
form  any  opinion.  Thus,  the  answer  will  be  either  a  directad- 
mission  or  denial,  or  an  assent  or  dissent,  or  a  declaration  that 
the  defendant  cannot,  as  to  his  belief  or  otherwise,  form  any 
opinion  of  the  truth  or  falsehood  of  the  facts  alleged. 

343.  But  there  may  be  statements  or  charges  in  the  bill, 
which  though  true  in  part,  are  yet  substantially  incorrect, 
and  which,  therefore,  it  may  be  necessary  to  add  to,  qualify, 
or  explain.  To  questions  of  this  nature  the  defendant  cannot 
give  a  direct  answer  in  the  first  instance;  but  he  must  state 
the  case  according  to  the  fact,  and  conclude  by  denying  that 
the  particular  statement  or  charge  is  true,  ''further  or  other- 
wise," than  as  he  has  explained  it.  [c]    This  is  the  meaning 

[a]    Mtf.254. 

lb]    Hinde.  197. 

[e]  This  bears  some  analogy  to  the  **m>p9Utmaphaivm  Intefrogatiim* 
ton"  of  the  logicians,  where  inconsistent  points  are  involved  in  one 
question,  ex.  gr.  tuntne  mtl  et/ti  duUiaf  EvUanUtr  intidia  ad  tbngubu  t 
tionea  teonUn  retpondendo. 
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of  a  traverseia  an  ftoswer,  so  frequently  to  bo  met  with  in  the 
books  as  contra-distingaished  from  a  direct  denial;  and 
although  it  is  now  marked  by  the  technical  words  absque  Jloc, 
it  is,  to  all  intents  and  pnrposes,  a  travertte,  being  preceded 
by  an  inducement  of  matter  inconsistent  with  the  statement 
of  the  complainant,  bnt  which,  withont  the  denial  in  tlie  i 
conclusion,  would  not  tender  an  ibsue;  and  this,  wo  have 
seen,  is  the  definition  of  a  traverse,  as  explained  in  a  former 
chapter,  [a] 


It  is  an  observation  worthy  of  the  student's  atten- 
tion, that  in  order  to  make  an' answer  sufSciant,  and  thereby 
avoid  exceptions,  the  words  of  the  interrogation  ought,  as 
ttearly  as  possible,  to  be  followed,  but  so  as  that  the  charge 
may  not  be  answered  literally,  bnt  in  substance.  Thus  it 
should  be  said,  "this  defendant  admits,  or  denies  it  to  be 
tme;"  or,  "has  been  informed  and  believes  it  to  be  true, 
that,"  etc.  I  following  the  words  of  the  bill  in  the  interrogating 
part.  So,  likewise,  when  the  defendant  disclaims  all  knowl- 
edge, he  should  say,  "and  this  defendant  doth  not  know,  and 
cannot,  as  to  his  belief  or  otherwise,  save  as  he  U  informed 
thereof  by  the  said  bill,  answer  or  set  forth  whether,"  etc.,  re- 
peating the  interrogatory.  The  traverse  is  in  this  form :  "this 
defendant,  further  answering,  saith  that,"  etc.  (stating  his 
case),  "and  this  defendant  further,  or  otherwise  than  as  afore- 
said, denies  it  to  be  true  that,"  etc.  (the  words  of  the  inter- 
rogatory.) If  the  defendant  be  interrogated  to  a  point  of  law 
merely,  and  not  of  fact,  instaad  of  answering  ho  submit  the 
question  to  the  decision  of  the  court :  "and  this  defendant 
submits  it  to  this  houorable  court,  whether,"  etc.  We  have 
already  seen  that  many  circumstances  which  would  have  been 
available  as  a  defence  by  way  of  plea,  may  bo  insisted  npon  by 
answer— as  where  the  defendant  docs  not  require  to  protect 
himself  from  discovery;  [&]  or  where  it  might  be  donbtfnl 
whether  the  same  defence  would  hold  as  a  plea;  [c\  or  where, 

[a]    VIda  mUe,  Part  2,  o.  L 
[6]   Mitf.249L 
[«]  2P.Wiiu.145. 
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from  the  variety  of  matters  to  be  pnt  in  isgae,  a  pies  would 
not  achieve  the  object  of  shortening  the  snit  and  saving  ex- 
pense, [a]  In  this  respect  the  answer  confesses  and  avoids 
the  particular  allegation  of  the  bill,  similarly  to  what  we  haye 
described  when  treating  of  pleas :  "  and  this  defendant  admits 
it  to  be  true  that,  etc.,  but  then  he  saith  that,"  etc.  (stating 
the  matter  in  objection)  $  and  it  is  a  common  bat  onnecessazy 
practice  to  conclude  with  insisting  upon  having  the  same 
benefit  of  the  objection  so  stated,  as  if  the  same  were  pleaded 
in  bar  to  the  relief,  or  dermored  to  as  to  the  diaeoftery,  where 
it  would  cause  a  penalty  or  forfeiture,  or  a  breach  of  ooofi« 
dence  in  a  counsel,  attorney,  or  arbitrator,  [b]  These  aro 
the  only  cases,  as  we  have  stated  in  the  preceding  chapter,  in 
which  the  defendant  can  insist  by  answer  against  making  a 
discovery;  in  all  other  cases  where  the  defendant  submits  to 
answer,  although  he  might  have  good  groxmd  for  pleading  or 
demurring,  he  must  answer  fuUy,  [o] 

345.  It  was  formerly  thought  thai  if  a  defendant  denied 
by  his  answer  the  foundation  of  the  bill,  as  where  he  denied 
the  complainant's  title,  or  where  such  title  had  not  been  pre* 
^viously  established  at  law,  he  might  decline  making  any  dis« 
covery  as  to  those  inquiries  in  the  bill  which  rested  on  the  as* 
sumption  of  the  matter  denied,  [d]  as  of  good  title  for  instance, 
nnless  such  discovery  were  material  as  affocting  the  contro- 
verted point.  This  has  been  long  a  muUum  vexata  quastio^ 
and  one  which  Lord  Eldon  termed  a  "distracted  point";  [e] 
for  the  cases  abound  with  contradictions  and  nice  and  subtle 
distinctions  npon  the  subject.  [/]  But  the  question  is  now 
put  completely  at  rest,  it  having  been  recently  decided  "  that  a 
defendant  cannot  by  answer  object  to  answering,  though  liy 
plea  he  may;"  [g)  uid  Sir  John  Leach,  expressing  his  opinion 

[a]    lAtk.H. 

[6]    .ilnte,  p.  24a. 

[e]   8Madd.Bep.7a 

Id]    Mitf.  251-2^ 

[«]   Sh*w*.OMng,  liye8.aiM. 

[/]  2  Madd.  Ohan.  Pno.  KM. 

ig}  MMaaredo«.Maitland,8HMld.Bei».7tl 
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oh  this  point,  said,  **I  think  that  this  is  so  nseful  a  rale,  I 
shall  always  adhere  to  it."  The  allowing  a  contrary  rule  to 
preyail,  wonld  be  to  confound  all  just  distinctions,  and  to  do 
away  all  the  advantages  that  result  from  adhering  to  system- 
atic forms. 

346.  Tbe  old  practioe  seems  to  have  obtained  from  having 
allowed  too  great  a  latitude  of  construction  to  a  different 
rule,  namely:  that  where  there  is  a  series  of  questions  depend- 
ing upon  a  supposition  of  the  fact  upon  which  they  are  built 
being  admitted,  if  that  fact  be  denied,  it  would  undoubtedly 
bo  superfluous  to  go  on  and  give  a  particular  negative  to  each 
query  deduced  from  such  presumed  fact.  But  this  rule  re- 
lates to  a  single  allegation  and  its  con.«=equents,  and  not  to  a 
point,  which,  if  insisted  on  by  a  negative  plea,  would  be  a  good 
objection  to  the  discovery  of  independent  matter;  and  the 
reason  of  this  rule  is,'  that  the  answer  may  not  be  rendered 
needlessly  prolix  by  the  in^rtion  of  that  which  is  sufficiently 
denied  by  the  previous  answer. 

347.  For  the  similar  purpose  of  avoiding  prolixity,  deeds 
or  other  writings  should  not  ordinarily  be  set  out  in  hceo  verba, 
even  though  called  for  by  the  bills,  [a]  It  is  sufficient  if  they 
are  referred  to,  and  left  with  the  clerk  in  court,  for  the  com- 
plainant to  take  copies,  if  he  thinks  proper;  or  the  court  will 
order  them  to  be  produced  on  the  examination  of  witnesses, 
[b]  In  all  other  respects,  however,  the  answer  to  each  inquiry 
must  be  full  and  precise;  and  although  general  accounts  and 
inventories  and  such  like,  may  be  set  out  in  schedules  annexed 
to  the  answer,  and  which  the  defendant  prays  may  be  taken  as 
port  thereof,  yet  any  particular  question  relating  to  such  ac* 
oount,  etc.,  must  be  answered  specifically,  and  it  will  not  be 
enough  to  refer  generally  to  the  schedule  in  answer  to  such 
particular  query,  \c]  Most  of  the  rules  relating  to  the  precis* 
ion  of  answers  are  to  be  found  in  the  following  extract  fron^ 

[a]  Hiiide.l9B.   Bmuiim' OnL  Chan. €9. IML 
ibl   HindA,  198. 

te]  iBn>.ao.m, 
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Lord  Clarendon's  orders:  [a]  "An  answer  to  a  matter  charged 
as  a  defendant's  own  fact,  mnst  regularly  be  without  saying 
*  to  his  remembrance;'  or,  'as  he  believeth,'  if  it  be  laid  to  be 
done  within  seren  years  before,  unless  the  court,  upon  excej^ 
tion  taken,  shall  find  special  cause  to  dispense  with  so  positive 
an  answer;  and  if  the  defendant  deny  the  fact,  he  must  tra- 
verse or  deny  it  (as  the  cause  requires)  directly  and  not  by  way 
of  negative  pregnant,  [b]  As,  if  he  be  charged  with  a  receipt 
of  a  sum  of  money,  he  must  deny  or  traverse  that  he  hath  not 
received  that  sum  or  any  part  thereof,  or  else  set  forth  what 
part  he  hath  received.  And  if  a  fact  be  laid  to  be  done  with 
divers  circumstances,  the  defendant  must  not  deny  or  traverse 
it  literally,  as  it  is  laid  in  the  bill,  but  must  answer  the  point 
of  substance  positively  and  certainly.' 


*» 


348.  An  answer  must  not,  no  more  than  a  plea  or  demur- 
rer, be  argumentative;  [c]  but  should  lely  on  matter  of  fact 
only.  There  is  one  more  observation  which  the  student  will 
do  well  to  recollect,  namely:  that  when  any  admission  which 
might  operate  against  the  defendant  is  followed  by  an  avoid- 
ance or  explanation,  this  should  be  one  continuous  sentence: 
for  though  the  answer,  when  replied  to,  cannot  be  read  at  the 
hearing  in  support  of  the  defendant's  case,  yet  if  part  of  any 
sentence  be  read  by  the  complainant,  the  defendant  will  be 
entitled  to  have  the  whole  of  that  sentence  read;  and,  in  like 
manner,  when  a  sentence  has  a  direct  reference  to  a  previom 
part  of  the  answer,  the  defendant  has  a  right  to  read  the  pact 
referred  to. 

349.  In  order  to  give  the  student  a  general  idea  of  the  form 
of  an  answer,  we  shall  here  insert  an  answer  to  the  skeleton 
bill  given  in  a  former  chapter;  and,  as  far  as  it  may  be  don^ 
with  its  several  variations: 

[a]   B«ame8'  Ord.  Chan.  179. 

[(]  A  negative pregnaU  is  a  negative,  implying  also  an  afflrmatife ;  m 
If  •tbe  man  being  impleaded  to  have  done  a  thing  on  snoh  a  dagr,  or  i& 
■aoh  a  place,  denieth  that  he  did  it  modoet/orma  cbelorala,  whioh  impU- 
•th,  nevertheless,  that  in  some  sort  he  did  it.'*  OowelL  IVmbimw*  <M. 
Ohan.  179,  n.  56. 

.£cl   11  Yes.  sot. 
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**  The  Answer  of  C.  D.  Defendant,  to  the  Bill 
of  Complaint  of  A.  B.  Cumplaiuont. 

*'  This  defendant  saving  and  reserving  to  himself,  now  and 
at  all  times  hereafter,  all  and  all  manner  of  bcne^t  and  advan- 
tage of  exception  which  can  or  may  he  had  or  talcon  to  the  said 
complainant's  said  hill  of  complaint,  for  answer  thereto,  or  to 
80  mnch  thereof  as  this  defendant  is  advised  in  in  anywise  ma- 
terial or  necessary  for  him  to  make  answer  unto,  aauwers  and 
says  he  believes  it  to  bo  true,  that  at  the  time  in  the  said  hill 
in  that  behalf  mentioned,  such  events  did  take  place  as  lud  to 
the  relation  now  existing  between  the  said  complainant,  A.  B., 
and  this  defendant;  and  he  admits  it  to  be  true,  that  buch  re- 
lation does  in  fact  exist.  And  this  defendant,  further  answer- 
ing, saith,  he  admits  it  to  be  true,  that  the  btid  complainant 
and  this  defendant  are  parties  to  sucli  relation,  under  circum- 
stances to  which  particular  equitable  iucidents  are  concomi- 
tant; but  then,  he  saith,  such  equitable  incidents  depend  upun 
the  performance  of  a  condition  x)rccedent;  and  that  such  con- 
dition has  never  been  performed  by  the  said  complainant, 
although  this  defendant  hath  always  been  ready  and  willing, 
and  hereby  ofi^rs  to  perform  his  part  of  the  contract,  when- 
ever the  said  complainant  shall  have  complied  with  terms 
thereof  on  his  part.  And  this  d^'fendant,  further  answering, 
saith,  that  had  the  Bail  complainant  porfurme.!  the  said  con- 
dition precedent,  such  duties  as  aro  in  the  sai.!  bill  in  that  be- 
half set  forth  to  b3  performed  by  this  defendant,  would  havo 
arisen  from  the  said  relation;  but  further  or  otherwise  than  as 
aforesaid,  this  defendant  donies  it  to  be  true,  that  such  duties 
as  are  in  the  said  bill  set  forth  to  bo  performed  by  this  defend- 
ant, did  arise  from  the  said  relation.  And  this  defendant 
denies  it  to  be  true,  that  the  said  complainant  hath, 
by  himsslf  or  his  agents,  or  in  any  otaur  manner,  made  such 
or  the  like  applications  and  requests  as  aro  in  the  said  bill  in 
(hat  behalf  mentioned,  or  any  applications  and  requests 
in  respect  of  the  matters  in  the  said  bill  mentioned. 
And  this  defendant  doth  not  know,  nor  can  he  as  to 
his  belief  or  otherwise,  save  as  he  is  informed   thereof 

Eq.  Pu— »!• 
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by  the  said  bill,  set  forth  whether  the  circiimstanoes  in 
the  said  bill  charged  are  trne,  or  how  otherwise.  And 
this  defendant  denies  all  and  all  manner  of  nnlawfnl 
combination  and  confed3i*acy,  wherewith  he  is  by  the  said  bill 
charged;  toUJiout  t/i,iSy  that  there  is  any  other  matter,  cause,  or 
thing,  m  the  said  bill  of  complaint  contained  (material  or 
necessary  for  this  defendant  to  make  answer  unto^  and  not 
herein  and  hereby  well  and  sufficiently  answered,  confessed, 
traversed,  and  avoided,  or  denied,)  is  true,  to  the  knowledge 
or  belief  of  this  defendant;  all  which  matters  and  thiugs  this 
defendant  is  ready  and  willing  to  aver,  maintain,  and  prove, 
as  this  honorable  court  shall  direct;  and  humbly  pray;*  to  be 
henco  dismissed,  with  his  reasonable  costs  and  charges  in  this 
behalf  most  wrongfully  sustained.' 


it 


350.  Itcan  be  scarcely  necessary  to  observe  that  the  above 
general  form  is  given  merely  fur  the  example;  and  that  answers 
cannot  pursue  any  precise  method  or  arrangement,  but  must 
follow  the  circumstances  of  the  case,  and  the  allegations  of 
the  bill.  For  further  answers,  and  the  answers  to  amended 
bills,  which  are  always  considered  as  a  continuation  and  part 
of  the  former' answer,  we  refer  the  stadent  to  the  Appendix. 
We  have  endeavored  to  mould  the  above  form  so  as  to  give  in- 
stances of— 1,  an  assent;  2,  admission;  3,  confession  and  avoid- 
ance; 4,  traverse;  5,  denial;  and  6,  disclaimer  of  knowk-dge. 
The  example  of  denial  afifords  us  also  an  apt  illnsf  ration  of  the 
rule  that  it  U  useless  to  deny  a  fact,  the  negation  of  which  is 
necessarily  involved  in  the  answer  to  a  former  question. 
Thus,  as  the  defendant  denies  that  any  requests  were  made  to 
him,  it  would  be  utter  trifling  to  say  that  he  did  not  refuse  to 
comply  with  them,  or  why. 

351k  The  conclusion,  which  is  a  common  form,  and  now 
quite  unnecessary,  supplies  us  with  an  example  of  the  formal 
traverse,  with  an  absque  hoc.  This  is  a  general  traverse  of 
every  allegation  in  the  bill  which  the  answer  did  not  specifio- 
ally  meet  bat  formerly  it  was  the  custom  to  insert,  immedi- 
ately preceding  the  general  traverse,  a  particular  traverse  of 
those  parts  of  the  bill  which  the  defendant  meant  to  deny;  tho 
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whole  foregoing  psrt  of  the  answer  being  nothing  bnt  induce* 
ment,  or  a  statement  of  the  defendant's  case,  inconsistent  with 
that  made  by  the  biU.  [a] 

352.  As  an  infiuit  is  not  bound  by  the  answer  put  in  for 
him  by  his  guardian,  and  as  the  attorney  general  cannot  be 
compelled  to  answer  at  all,  [b]  such  answers  cannot  be  excepted 
to;  [c]  and  they  are,  therefore,  seldom  full.  For  the  form  of 
those  answers,  as  well  as  for  disclaimers^  which  are  a  species 
of  answer  filed  by  persons  made  defendants,  who  claim  no  in« 
tefest  or  concern  in  the  suit,  we  must  refer  the  student  to  the 
Appendix, 

[a]  The  ttndeni  will  find  in  the  Appendix  the  precedent  of  a  bill, 
and  mn  anewer  to  it  in  the  old  form,  taken  from  the  Onisna  Oanoellariie, 

[ft]   Diok.  730. 

i«}  Biadd.Oha.PnM.Sae,andtheoaiesdtedinthenota.  Mitf.354i 
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CHAPTEB  VI. 
Th«  BeplioatioiL 

353.  When  the  answer,  ftcoording  to  the  praotloe  whieh 
formerly  prevailed,  was  only  a  statement  of  the  defendant's 
case  in  reply  to  the  bill,  and  not,  as  at  the  present  day,  a  foil 
discovery  of  all  tlie  matters  charged,  it  usually  became  neoes- 
saiy  for  the  complainant  to  make  a  special  replication  to  such 
statement  in  the  answer,  which  was  followed'  by  a  special  re* 
Joinder,  rebutter,  and  so  on,  until  a  distinct  issue  was  joined« 
as  at  common  law.  But,  as  the  practice  now  stands,  the  an- 
swer being  a  full  discovery  to  every  pointi  the  complainant 
may  find  sufficient  admissions  in  the  answer,  upon  which  to 
ground  a  decree;  whereupon  he  proceeds  to  a  hearing  upon 
Sill  and  answer  only.  .If  the  admissions  be  accompanied  by  a 
statement  in  avoidance,  the  complainant  will  be  allowed,  in- 
stead of  replying  specially  to  the  new  matter,  to  amend  hie 
bill  and  extract  fresh  discovery.  The  amended  bill,  there- 
fore, and  further  answer  snx)ply  the  place  of  special  pleadings, 
which  are  now  obsolete;  and  the  reason  why  this  practice  has 
obtained  in  equity,  though  not  at  common  law,  is  that  the 
great  object  of  special  pleading  at  common  law  is  to  keep  the 
law  and  the  fact  distinct,  they  being  to  be  tried  by  separate 
tribunals;  but  in  equity  the  whole  question  comes  before  the 
court  for  its  decision,  both  on  the  pleadings  and  the  proofs. 

354.  When  the  defondant,  by  his  answer,  denies  the  mate- 
rial facts  of  the  bill,  an  issue  is  then  tendered  upon  them,  and  the 
complainant  must ^oin  issue  and  prove  the  facts  thus  disputed 
by  the  testimony  of  two  witnesses  at  least,  against  the  positive 
oath  of  the  defendant,  (a)  Such  issue  is  joined  by  a  general 
replication,  that  the  complainant  %oiU  aver  and  prove  hia  hiU 
to  be  true,  certain  and  8i{fficieni;  which  is  an  issiie,  both  as  to 

€tO   2  0haD.Oa.8.    1  Vera.  161.    9  Atk.  2<0. 648. 
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the  law  and  the  facts,  according  to  the  constitution  of  the 
court.  When  the  answer  advances  a  new  statement  on  behalf 
of  the  defendant,  the  complainant  shonld  tender  an  issue  to 
the  new  facts  and  oblige  the  defendant  to  prove  them,  as  other- 
wise they  will  be  taken  to  be  true.  This  also  is  done  by  the 
general  replication,  stating  that  (lie  anawnr  of  Vie  defendant  is 
uncertain^  untrue  and  intufflcientt  which  tenders  an  issue, 
both  of  law  and  fact,  on  which  the  defendant  joins  issue  by  a 
formal  rejoinder — a  pleading  which  is  supposed  to  be  filed, 
but  is  never  actually  drawn — the  practice  being  to  serve  the 
defendant  with  the  suhpcma  ad  rejungendum  (unless  he  sub- 
mits to  rejoin  gratis) ,  which  is  equivalent  to  a  notice  of  repli- 
cation, and  issue  U  then  joined  between  the  parties,  (a) 
Hence  we  find  that  the  replication  in  equity  only  serves  as  a 
mere  form  for  producing  an  issue,  and  as  such  it  need  not  be 
signed  by  counsel,  (b)    The  form  of  it  is  as  follows : 

The  Beplication  of  A.  B.,  complainant, 
to  the  Answer  of  C.  D.,  defendant. 

This  repliant,  savmg  and  reserving  to  himself  all  and  all 
manner  of  advantage  of  exception  to  the  manifold  insufficien- 
cies of  the  said  answer,  for  replication  thereunto,  saith,  that 
he  wiU  aver  and  prove  his  said  bill  to  be  true,  certain  and 
sufficient,  in  the  law  to  be  answered  unto;  and  that  the  said 
answer  of  the  said  defendant  is  uncertain,  untrue,  and  in- 
sufficient to  be  replied  unto  by  this  repliant;  vnthout  thiSt  that 
any  other  matter  or  thing  whatsoever  in  the  said  answer  con- 
tained, material  or  efifectual  in  the  law,  to  be  replied  unto, 
confessed  and  avoided,  traversed  or  denied,  is  true.  All  which 
matters  and  things  this  repliant  is,  and  will  be,  ready  to  aver, 
due  prove,  as  this  honorable  court  shall  direct;  and  humbly 
prays,  as  in  and  by  his  said  bill  he  hath  already  prayed. 

The  general  replication  concludes  the  pleadings  in  equity. 

(ct)    Tide  emle. !».  M.    1I<M.12S,2ML 
Cb)   Hiiid0,2BS. 
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I 

I.    OBnCTTOVB  TO  THS  JUBIBDXCTIOH^- 
Ist.    Want  of  cqaity. 
2d.    Jarisdiction  in  some  other  ooort  of  aqnitj. 

IL   Objections  in  Abatement  :—^    /^.J^-^  ^^^ 
IsU    Personal  oisability.  1  '  J 

1.  Outlawry.  , 

2.  Excommunication.      / 
S.    Attainder. 
4.    Alien  eaemy. 
ft.    Infancy. 
A.    Coverture. 

7.  Lunacy,  or  idiotcy. 

Sd.   Mode  of  proceedinff  defectitre. 

1.  Another  suit  depeudiag. 

2.  Want  of  proper  pariies. 

8.  Ma1tifariou8ne«s 

4.  Snl.ttini;  of  suits. 
5b   Want  of  proper  affidavit  annexed,  ete. 

in.   Objectiokb  In  Bab:—         '  '    /•  ^*   ^av^<A>  * 
1st    To  deny  the  relation  assumed  by  the  bilL 

1.  By  answer. 

2.  By    esrative  plea. 

1.  Which  denies  the  character  attri onted  to  either  com- 
plainant or  defendant  by  the  bill. 

2.  Which  denies  that  the  defendunt  has  such  an  interest 
as  can  make  him  liable. 

2d.   To  invalidate  the  relation. 

1.  Parties  incapable  to  contract. 

Alien  purchasera.  etc. 

2.  Oontraet  illegal,  insufficient,  or  altered. 

1.  Illegality,  or  insufficiency  of  the  conaideratioii. 

2.  Statnioof  Fraud-*. 

3.  Want  of  title  in  |i1ainti£Fa6  foittb. 

4.  Want  of  present  interest. 
A.  Bankruntcy  or  insolvency, 
fi.  Forfeiture. 

5.  The  riffht  being  contingent,  did  not  accrue. 

The  non-performance  of  a  condition  precedent. 

Id.   That  no  right  ever  existed. 

1.  Want  of  privity. 

2.  A  purchase  for  valuable  consideration,  without  notice. 
S.    Titlo^paramount, 

4th.   That  the  right.  thou"h  once  existing,  is  barred. 
1.    By  the  act  of  the  party. 

1.  Stated  account. 

2.  Award. 

3.  Release. 
8.    By  the  act  of  law. 

1.  A  fine  and  non  claim. 

2.  A  Beoovery. 

3.  A  Judgment. 

4.  A  Decree,  or  dismissal  of  the  suit. 

3.  By  the  act  of  God. 

Contract  becomes  impossible  to  be  performed. 

V.  B.   The  m'Kle  of  defence  which  denies   the  right,  is  applicable 
Where  any  of  the  above  objections  are  apparent  on  the  face  of  the  bilL 
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BILLS  (ADDRESS  OF.) 

1.    In  Chancery, 

To  the  Bight  Honorable  the  Earl  of  Eldon,  Lord  High 
Chancellor  of  Great  Britain. 
Hnmbly  complaining,  etc Lordship. 

2.     When  (he  Seals  are  in  Commission, 

To  the  Bight  Honorable  A.  B.,  G.  D.,  and  E.  F.,  Lords, 
Commissioners  for  the  custody  of  the  Great  Seal  of  Great 
Britain. 
Humbly,  etc Lordships. 

8.    In  the  Excliequer, 

To  the  Bight  Honorable  Frederick  Bobinson,  Chancel- 
lor  and  Under  Treasurer  of  his  Majesty's  Court  of  Ex- 
chequer at  Westminster;  the  Bight  Honorable  Sir  Bichard 
Bichards,  Knight,  Lord  Chief  Baron  of  the  same  Court, 
and  the  rest  of  the  Barons  there. 
Humbly,  etc Honors. 

i    In  the  Chancery  of  Lanoatter, 

4 

To  the  Bight  Honorable  Charles  Earl  of  Liverpool, 
Chancellor  of  the  Duchy  of  Lancaster,  and  one  of  hit 
ICajesty's  Most  Honorable  Privy  Council. 
Humbly,  etc Lordships. 
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5.    In  the  Great  Sessions  of  Wales 

To  the  Honorable  A.  B.  and  0.  D.,  Esqrs.,  hisMaJesty'f 
Justices  of  the  Great  Sessions  for  the  several  Connties  of 
Qlamorgan,  Brecon  and  Badnor. 
Humbly,  etc Lordships. 

6.    In  the  Lord  Mayor's  Court. 

To  the  Bight  Honorable  A.  B.,  Lord  Mayor  of  the  City 
of  London,  and  the  Worshipful,  his  Brethren,  the  Alder- 
men of  the  same  City. 
Hambly,eto Lordship  and  Worships. 


C0M31ENCEMENT. 

1.    In  Chanoery. 

Humbly  complaining,  showeth  unto  your  Lordship,  your 
orator,  A.  B.,  of  {place  of  abode  and  addition),  that,  etc., etc. 

2.    In  the  £xc1iequer. 

Humbly  complaining,  showeth  unto  your  Honors^  your 
orator,  A.  B.,  of,  etc.,  debtor  and  accountant  to  hin  Majesty. 
as  by  the  records  of  this  honorable  court,  and  otherwise  it 
doth  or  may  appear,  that,  etc. 

S,    By  a  Peer, 

Complaining,  showeth  unto  your  Lordship,  your  orator* 
the  Bight  Honorable  A.  Earl  of  B,  {or  as  if le  case  may  5e), 
that,  etc. 

4.    By  a  Body  Corporate* 

Humbly  complaining,  show  unto  your  Lordship,  your 
orators,  the  Mayor,  bailifis,  and  commonalty  of  the  City  of 
A.,  that,  etc* 
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6.    By  Creditors,  Lejatees,  eto,^  on  behalf  of  ihemsdoes  and 

oUier  .Creditors, 

Humbly  complaining,  show  unto  your  LorcUhip,  your  ora- 
tors and  oratrixes,  A.  B.,  of,  etc.,  0.  D.,  of,  etc.,  E.  F.,  of, 
etc.,  spinster,  G.  H.,  of,  etc.,  on  behalf  of  themselves  and  all 
other  the  bond  and  simple  contract  creditors  (or  legatees  or 
tiext  of  kin)  of  I.  J.,  late  of,  etc.,  deceased,  who  shall  come  in 
and  contribute  to  the  expanses  of  this  suit,  that,  etc. 

6.    By  an  Inftnt, 

Humbly  complaining,  showeth  unto  your  Lordship,  your 
orator,  A.  B.,  an  infant  under  the  age  of  21  years,  that  is  to 

say,  of  the  age  of years,  or  thereabouts,  by  C.  D.,  of, 

etc.,  his  (relation)  and  uext  friend,  that,  etc. 

7.    By  a  Feins  Covert, 

Hmnbly  complaining,  show  unto  your  Lordship,  your  ora- 
tor and  oratriz,  A.  B.,  of,  etc.,  and  G.,  his  wife,  that,  etc. 

8.    By  a  Feme  Covert,  claiming  in  opposition  to  Tier  Husband, 

Humbly  complaining,  showeth  unto  your  Lordship,  your 
oratrix,  G.,  the  wife  of  A.  B.,  etc.,  by  D.  E.,  her  next  friend, 
that,  etc 

9.    By  a  Feme  Covert  whose  Husband  is  an  Exile,  etc. 

Humbly  complaining,  showeth  unto  your  Lordship,  your 
oratriz,  A.  B.,  of,  etc.,  the  wife  of  G.  B.,  late  of,  etc.,  who 
hath  by  due  course  of  law  been  sentenced  to  transportation 
to  parts  beyond  the  sea,  where  he  now  is  (or  wJio  liath  aljured 
the  realm,  or  who  is  an  alien  enemy) ,  that,  etc. 

10.    By  a  Lunatic, 

Humbly  complaining,  show  unto  your  Lordship,  your  ora- 
tors, A.  B.,  of,  etc.,  and  G.  D.,  late  of,  etc.,  but  now  of,  etc., 
against  whom  a  commission  of  lunacy  has  lately  been  awarded 
and  issued,  and  is  now  in  force*  and  under  which  commission 
the  Bald  G.  D.  was  duly  found  and  declared  to  be  a  lunatic, 
and  your  orator,  A.  B.,  appointed  committee  of  his  estates; 
that,  etc. 
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11.    Informaiiim  on  behalf  of  (he  Oroicn, 

Infonning,  showeth  nnto  your  Lordship,  Sir  A.  B.,  Knight, 
his  Majesty's  Attorney  General,  on  behalf  of  his  Majesty, 
that,  etc. 

12.    InformaiUm  on  behalf  of  (hose  who  partake  of  the 

Frerogatwe. 

Informing,  showeth  nnto  yonr  Lordship,  Sir  A.  B.,  Knight, 
his  Majesty's  Attorney  General,  on  behalf  of  his  Majesty,  and 
the  masters,  fellows,  and  scholars  of  Trinity  College,  Cam« 
bridge,  {or  a$(he  case  may  be)  that,  etc. 

18.    If^ormatUm  wUh  a  Belator, 

Informing,  showeth  nnto  yonr  Lordship,  Sir  A.  B.,  Knight, 
his  Majesty's  Attorney  (General,  at  and  by  the  relation  of  C. 
D.,  clerk,  vicar  of  the  parish  of  E.,  and  F.  G.  and  H.  J., 
churchwardens  of  the  same  parish,  for  and  on  behalf  of  them* 
selves  and  the  rest  of  the  parishioners  of  the  said  parish,  {cf 
as  the  ease  may  be)  that,  etc 

IL    Informaiion  and  BiU, 

Informing,  showeth  unto  your  Lordship,  Sir  A.  B.,  Knigbti 
his  Majesty's  Attorney  General,  at  and  by  the  relation  of  0.  D. 
and  E.  F.,  of,  etc.,  and  humbly  complaining  show  unto  yonr 
Lordship,  the  said  0.  D.  and  E.  F.,  that,  etc.,  {staJtemetd.) 
And  his  Majesty's  Attorney  General,  by  the  relation  aforesaid, 
informeth;  and  your  orators  further  show  unto  your  Lordshipi 
that,  etc. 

15.    InfomiaJtioin  on  behaJf  of  a  Xtmotie. 

Informing,  showeth  unto  your  Lordship,  Sir  A.  B.,  Knight, 
his  Majesty's  Attorney  General,  on  behalf  of  0.  D.,  a  lunatio* 
at  and  by  the  relation  of  E.  F.,  of,  etc.,  that,  etc. 

16.    Ir^ormaiion  for  the  Qiieen, 

Informing,  showeth  unto  your  Lordship,  A.  B.,  Esq.  Atto^ 
ney  General  of  her  Mi^esty  the  Queen  Consort,  that,  etc 
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Statement  of  Bequests  and  Charge  of  Covifederacy, 

And  your  orator  hath  accordingly,  both  by  himself  and  his 
agents,  frequently  and  in  a  friendly  manner  applied  to  and 
requested  the  said  G.  D.  and  E.  F.,  {the  defendants)  to,  etc.; 
and  your  orator  well  hoped  that  such  his  just  and  reasonable 
requests  would  have  been  complied  with,  as  in  justice  and 
equity  they  ought  to  have  been.  But  now  so  it  is,  may  it 
please  your  Lordship,  the  said  G.  D.  and  E.  F.,  combining 
and  confederating  with  divers  other  persons  at  present  un- 
known to  your  orator,  but  whose  names,  when  discovered, 
your  orator  prays  he  may  be  at  liberty  to  insert  in  this  his 
bill,  with  apt  and  proper  words  to  charge  them  as  parties  de- 
fendant hereto,  and  contriving  how  to  injure  and  oppress  your 
orator  in  the  premises,  the  said  G.  D.  and  E.  F.,  absolutely 
refuse  to  comply  with  your  orator's  aforesaid  reasonable  re- 
quests; and  to  countenance  such  their  unjust  conduct,  they 
sometimes  pretend  that  {pretences  and  charges).  All  which 
actings,  pretences,  and  refusals  of  the  said  confederates,  are 
contrary  to  equity  and  good  conscience,  and  tend  to  the  mani- 
fest wrong  and  injury  of  your  orator  in  the  premises. 

Clause  of  EquUy,  and  Commencement  of  the  Interrogating 

Part. 

In  consideration  whereof,  and  forasmuch  as  your  orator  is 
without  remedy  in  the  premises  at  common  law,  and  cannot 
have  adequate  relief  except  in  a  court  of  equity,  where  mat- 
ters of  this  sort  are  properly  cognizable  and  relievable;  to  the 
end  that  the  said  O.  D.  and  E.  F.,  and  their  confederates, 
whan  discovered,  may  upon  their  several  and  respective  cor- 
poral oaths,  according  to  the  bes»  and  utmost  of  their  several 
and  respective  knowledge,  remembrance,  information,  and 
belief,  full,  true,  perfect,  and  distinct  answers  make  to  all  and 
singular  the  matters  aforesaid,  and  that  as  fully  and  particu- 
larly as  if  the  same  were  here  repeated,  and  they  thereunto 
severally  and  respectively,  distinctly  interrogated;  and  mor« 
especially  that  the  said  defendants.  0.  D.  and  £.  F.,  may,  is 
^naaner  aforesaid,  answer  and  set  forth  whether,  etc* 
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U    Aa  to  ApplicatUms  and  Bequests. 

And  whether  your  orator  hath  not  by  himself  or  agents,  or 
how  otherwise,  made  snch  applications  and  requests  to  the 
said  defendants,  as  are  hereinbefore  in  that  behalf  mentioned, 
or  some  such  or  the  like,  or  any,  and  what  other  applications 
and  requests  in  respect  of  the  several  matters  aforesaid,  and 
whether  the  said  defendants  have  not  refused  to  comply  there- 
with, and  why? 

2.    As  to  a  Deed  set  forth  in  the  BiU, 

Whether  such  indenture,  bearing  date  on  or  about  the  — 

day  of ,  as  hereinbefore  particularly  mentioned,  was  not 

made  between  such  parties  as  hereinbefore  set  forth,  or  some, 
and  which  of  them,  and  was  not  of  such  purport  as  herein- 
before stated;  or  whether  some  indenture  of  some  and  wh&t 
date  was  not  made  between  some  and  which  of  the  said  partie6> 
and  was  not  of  some  such  or  the  like  purport  or  effect,  or  how 
•otherwise. 

8.    For  an  Acdount  of  Money  had  and  received. 

And  that  the  said  defendants  may  set  forth  an  account  of  all 
and  every  sum  and  sums  of  money  received  by  them  or  either 
of  them  or  by  any  person  or  persons  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use,  for  or  in  respect  of 
the  said  {ojt  the  case  may  be) ,  and  when  and  from  whom,  and 
from  what  in  particular  all  anid  every  such  sums  were  respect- 
ively received,  and  how  the  same  respectively  have  been  ap- 
plied or  disposed  of. 

4.    For  an  Account  of  the  Rents  and  Profits  of  a  TestaUx't 

Beat  Estate, 

And  that  the  said  defendants,  may  set  forth  »  full,  true,  and 
Just  rental  and  particular  of  the  real  estates,  whereof  or 
whereto  the  said  testator  was  seised  or  entitled  fpi  fee  simple, 
at  the  time  of  his  death;  and  also  a  full,  true  and  particakr 
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acconiitt>f  all  and  eyery  sntn  and  snms  of  money,  which  hath 
or  have  been  received  by  them,  or  either  of  them,  or  any  other 
person  or  parsons  by  their  or  either  of  their  order,  or  for  their 
or  cither  of  their  nse,  for  or  in  respect  of  the  rents  and  profits 
of  the  said  estates,  or  any  part  thereof;  and  whether  any,  and 
which  of  the  said  estates,  or  any  part  or  parts  thereof,  have  or 
hath  not  been  sold  or  disposed  of,  and  at  what  price  or  prices  re- 
spectively, and  when  and  to  whom;  and  whether  such  price  or 
prices  respectively  have  or  hath  not  been  paid,  and  to  whom; 
and  if  not,  why  not. 

5.    For  an  Account  of  PersonaJs, 

And  that  the  said  defendants  may  discover  and  set  forth  a 
fall.,  truo,  and  particular  account  of  all  and  singular  the  per- 
sonal estate  and  effects  of  the  said  testator,  and  of  every  part 
thereof,  which  hath  been  x>o8sessed  by  or  come  to  the  hands  of 
the  said  defendants,  or  either  of  them,  or  to  the  hands  of  any 
other  person  or  persons,  by  their  or  either  of  their  order,  or 
for  their  or  either  of  their  use;  with  the  particular  nature, 
quantities,  qualities,  and  true  and  utmost  values  thereof,  and 
of  every  part  thereof  respectively;  and  how  the  same,  and 
every  part  thereof,  hath  been  applied  and  disposed  of;  and 
-vhether  any  and  what  part  thereof,  now  remains  unapplied  and 
undisposed  of,  and  why;  and  whether  any,  and  what  part  of  such 
pjrsonal  estate  remains  outstanding,  to  any,  and  what  amount, 
and  why;  and  that  the  said  defendants  may  also  set  forth  an  ac- 
couiit.of  the  debts  due  from  the  said  testator,  and  of  his  funeral. 
cxx)cnscs  and  legacies;  and  whether  any,  and  tvhich  of  such 
debts  are  ou' standing;  and  why. 

6.    For  the  Production  of  Deeds,  and  Papers. 

And  that  the  said  defendants  may  set  forth  a  list  or  schedule 
and  description  of  every  deed,  book,  account,  letter,  paper,  or 
writing  relating  to  the  matters  aforesaid,  or  any  of  them,  or 
wherein  or  whereupon  there  is  any  note,  memorandum,  or 
writing,  relating  in  any  manner  thereto,  which  now  are,  or  ever 
were,  in  their  or  either,  and  which,  of  their  i>08ses8ion  or 
power,  and  may  particularly  describe  which  thereof  now  are  in 
Eq.  Pl «a. 
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their,  or  either,  and  which  of  their  possession  or  power,  and 
may  deposit  the  same  in  the  hands  of  their  clerk  or  clerks  in 
court,  for  the  usual  purposes;  and  otherwise  that  the  said  de- 
fendants may  account  for  such  as  are  not  in  their  poBSOKsion 
or  power. 


1.  Prayer  for  Oeneral  Bdief. 

And  that  your  orator  may  have  such  further  and  other  reUef 
in  the  premises,  as  to  your  Lordships  shall  seem  meet,  and  the 
nature  and  justice  of  the  case  may  require,  may  it  please,  etc. 

2.  Prayw  of  BiU  of  Bemvor. 

To  the  end  therefore  that  the  said  suit  and  proceedings 
therein  may  stand  reyived  against  the  said  C.  D.  and  be  re- 
stored to  the  same  plight  and  condition  as  the  same  were  iu  at 
the.time  of  {abatement),  or  that  the  said  0. 1).  may  show  good 
cause  to  the  contrary,  may  it  please,  etc. 

8.    Condusion  of  Prayer  in  a  BiU  of  Discovery. 

And  that  your  orator  may  have  a  full  disclosure  and  disoor- 
cry  of  all  and  every  the  matters  and  things  aforesaid,  u  ay  it 
please,  etc. 

'Prayer  of  a  BiU  to  perpetuate  7}BStlmony, 

And  that  your  orator  may  be  at  liberty  to  have  his  witnesses 
examined  to  the  several  matters  and  things  hereinbefore  men- 
tioned, so  that  the  testimony  of  the  said  witnesses  may  bo  pre- 
served and  perpetuated;  and  that  your  orator  may  be  at  liberly 
on  all  future  occasions,  to  read  and  make  use  of  the  same,  as 
he  shall  be  advised,  may  it  please,  etc. 

Clause  of  Equity  in  the  same. 

In  consideration  whereof,  and  forasmuch  as  your  orator  oaa* 
not  have  the  said  witnesses  examined  in  order  to  perpetuate 
their  testimoiyrt  without  the  aid  of  a  court  of  equity,  to  th» 
end*  etc 
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5.    Prayer  of  BiU  of  Interpleader, 

And  that  the  said  G.  D.  and  E.  F.  may  be  decreed  to  inter- 
plead and  adjotit  their  said  several  claims  and  demands  between 
themselves,  your  orator  being  willing  and  desirous  that  the 
said  (demand)  should  be  paid  to  snch  of  the  said  defendants 
as  shall  appear  to  be  entiiie.1  thereto,  and  your  orator  doth 
hereby  offer  to  pay  the  same  into  the  hands  of  the  aocoontant- 
general  of  this  honorable  court,  to  bo  disposed  of  as  this  hon- 
orable court  shall  dir»ct  (it'  injunctioH) — ' 

6.    Prayer  for  an  Injunction, 

And  that  in  the  meantime,  the  said  G.  D.  aifd  E.  F.,  their 
coonscl.  solicitors,  agjn  s  aud  attornlyH  may  be  restrained  by 
the  order  and  injunciiou  of  this  honorable  court,  from  prose- 
cnting  or  commencing  any  action  or  actions  at  law  ^^nst  your 
oratrjr,  for  or  in  respect  of  the  several  matters  aforesaid,  and 
that  your  orator,  etc.  (general  relief) 

Clause  of  Equity^  in  a  BiU  of  Interpleader, 

In  conijideration  whereof,  and  forasmuch  as  your  orator  is 
remediless  in  the  premises,  without  the  aid  of  a  court  of  equity 
where  the  said  several  claimants  may  interplead  and  settle  and 
adjust  their  several  rights  and  demands  between  themselves. 
so  that  your  orator  may  be  enabled  to  pay  the  said  (demand) 
with  safety,  to  the  end,  etc. 

7.  Conclusion  of  Certiorari  BiU, 
In  consideration  whereof,  and  forasmuch  as  for  want  of  ju- 
risdiction in  the  said  (court  below)  your  orator  is  remediless 
there;  and  your  orator  is  advised  that  he  is  entitled  to  have  a 
writ  of  certiorari  issued  from  this  honorable  court,  and  di- 
rected to  (court  below)  commanding  him  to  certify  and  remove 
the  said  bill,  and  all  proceedings  thereon,  unto  this  honorable 
court;  may  it  therefore  please,  oto. 

8.  Prayer  of  BiU  of  Beoiew, 
And  that  for  the  reasons  aforesaid,  the  said  cause  and  decree 
therein  pronounced,  may  be  reviewed  by  this  honorable  court, 
and  that  the  said  decree  may  be  reversed  for  error  apparent 
therein,  and  no  further  proceedings  taken  thereon;  may  it 
please,  etc. 


DEMURRERS,  PL1SA8  AND  ANSWERS. 

{Title  of.) 

The  Answer  {orPUa^  or  Dermirrery^i-C*  D.,  thedefehd- 
ant  (or  one  of  the  def^neUints)  to  the  bill  of  complaintof 
Ak  Bk,  compl&inaiit. 

Joint  and  Several  Answers, 

5?he  joint  and  several  Anstirer  of  0.  D.  and  E.  F.  the  de- 
fendants (of  two  of  Vie  defendants)  to  the  hill  of  com- 
plaint  of  A.  B.  complainant* 

Infant'8  AnsUOer, 

*rhe  Answer  of  G.  D.,  an  infant  under  the  age  of  twenty- 
one  years,  by  E.  F.,  his  gaardian,  one  of  the  defendants 
to  the  bill  of  complaint  of  A.  B.,  complainant. 


1.    Oommencement  and  Condusion  of  an  Answer, 

l^his  defendant,  saving  and  reserving  io  himself  now,  and  at 
all  times  hereafter,  all  and  all  manner  of  benefit  and  advan- 
tage of  exception,  which  can  or  may  be  had  or  taken  to  the 
said  complainant's  said  bill  of  complaint,  for  answer  thereto, 
or  to  so  much  thereof  as  this  defendant  is  advised  is  in  any- 
wise material  or  necessary  for  him  to  make  answer  unto,  and 
answers  and  says,  etc.  .  .  .  (condade.)  And  this 
defendant  denies  all  and  all  manner,  etc. 

2.    Joint  Answer, 

These  defendants,  etc.,  (as  before)  each  answering  for  him- 

eelf  (and  herself)  and  not  the  one  for  the  other,  jointly  and 

severally  answer  and  say,  etc.-;  and  these  defendants  deny  all, 

etc. 

3.    Infant's  Answer, 

This  defendant,  answering  by  his  said  gpiardian,  saith,  that 
he  is  an  infant  of  the  age  of years,  or  thereabouts,  and 
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he  therefore  sabmiishis  rights  &nd  interegts  in  the  matters  in 
question  in  this  oanse,  to  the  protection  of  this  honorable 
court;  without  this,  that,  etc. 

4.    TiUe  offurUier  Answer  ^  and  of  Anstwer  to  Amended  BiU, 

The  further  Answer  of  G.  D.,  defendant  to  the  (original) 

bill,  (and  his  answer  to  Vie  amended  hiU)  of  complaint 

of  A,  B.,  complainant. 

This  defendant,  saving  and  reserving  to  himself  the  same 

henefit  of  exception  to  the  said  {origmal)  {and  amended)  bill, 

as  by  his  former  answer  to  the  said  {original)  bill  is  saved  and 

reserved,  for  answer  thereto,  etc.:    {conclude)   without  this, 

that,  etc. 

5.    Answer  and  J)is6laimier, 

The  Answer  and  Disclaimer  of  0.  D.,  one  of  the  defend- 
ants, to  the  bill  of  complaint  of  A.  B.,  complainant. 
Tins  defendant,  etc.;  {conclude,)  And  this  defendant  saith, 
that  he  never  bad,  or  claimed,  or  pretended  to  have,  nor  has 
he  now,  nor  does  he  claim,  or  pretend  to  have  any  right,  title, 
or  interest  of,  in,  or  to  the  said  {matter  in  question)  or  any 
part  thereof;  and  this  defendant  disclaims  all  right  and  title 
of,  in,  or  to  the  same,  and  every  part  thereof;  and  this  defend* 
ant  denies,  etc. 

fi.    The  Answer  of  a  Formal  Parly,  wJu)  is  a  stranger  to  ih$ 

Facts  charged. 

This  defendant,  saving  and  reserving  to  himself,  etc.,  an« 
swers  and  says,  that  he  is  a  stranger  to  all  and  singular  the 
matters  and  things  in  the  said  complainant's  bill  of  complaint 
contained,  and  therefore  leaves  the  complainant  to  make  such 
proof  thereof  as  he  shall  be  able  to  produce,  without  this, 
that.  etc. 

N.  B.   This  is  the  asnal  answer  of  the  Attorney  General. 

7.    Condusion  of  an  Answer,  claiming  the  same  Benefit  of 
Defence  as  if  the  BUI  had  been  demurred  to  for  toant 
of  Equity, 
And  this  defendant  submits  to  this  honorable  court,  that  all 

and  every  of  the  matters  in  the  said  complainant's  biU  men* 
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tioned  and  complained  of,  are  matters  which  may  be  tried  and 
determined  at  law,  and  with  resx>ect  to  which  the  said  com- 
plainant is  not  entitled  to  any  relief  from  a  court  of  equity; 
and  this  defendant  hopes  he  shall  have  the  same  benefit  of  this 
defence  as  if  he  had  demurred  to  the  said  complainants  bill; 
and  this  defendant  denies,  etc. 


THE    GOMMEKGEMEKT     AND    OOKGLUSIOK    OF  k 

DBDCUBBER. 

1.   2b  the  whole  BiU. 

This  defendant,  by  protestation,  not  confessing  or  acknowl- 
edging all  or  any  of  the  matters  and  things  in  the  said  com- 
plainant's bill  contained  to  be  true,  in  such  manner  and  form 
as  the  same  are  therein  set  forth,  doth  demur  thereto;  and  for 
cause  of  demurrer  showeth,  that,  etc.  {ponolude,)  Wherefore, 
and  for  diyers  other  causes  of  demurrer,  appearing  in  the  said 
bUl,  this  defendant  humbly  demands  the  judgment  of  this 
honorable  court,  whether  he  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  said  bill;  and  prays  to  be  henoe 
dismissed,  with  his  reasonable  costs,  in  this  behalf  most  wrong- 
fully sustained. 

2.   Demurrer  to  Part  of  the  BiU^  and  Answer  to  the  JReaidue, 

This  defendant,  by  protestation,  etc.,' as  to  so  much  of  the 
said  bill  as  «eeks  {parts  demurred  to),  doth  demur;  and  for 
cause  of  demurrer  showeth,  that,  etc.  (conclude,)  Wherefore, 
and  for  divers  other  causes  of  demurrer,  appearing  in  the  said 
bill,  this  defendant  humbly  demands  the  judgment  of  this 
honorable  court,  whether  he  shall  be  compelled  to  make  any 
further  answer  unto  such  part  of  the  said  bill  as  is  so  demurred 
unto  as  aforesaid;  and  as  to  the  residue  of  the  said  bill,  tbia 
defendant  not  waiving  his  said  demurrer,  but  relying  thereon, 
and  saving  and  reserving  to  himself,  etc.  (as  before,  vUU 
onstoer,} 
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8.    Cimmencement  and  Conclusion  of  a  Plea. 

This  defendant,  by  protestations,  etc.  (as  in  ctemurrer), 
doth  plead  thereto,  and  for  plea  saith,  etc.  (conclude,)  All 
which  matters  and  things  thid  defendant  doth  aver  to  be  true, 
and  ii  ready  to  prove,  as  this  honorable  court  shall  direct 
'Wherefore,  he  doth  plead  the  same  (in  &ar,  or  as  the  case  mai 
he)  to  the  said  bill,  and  humbly  demands  the  judgment,  etc 
(as  in  demurrer.) 

4.    JPlea  to  Part,  and  Answer  to  Besidue  of  BiU, 

{Is  the  aavM  as  Demurrer  and  Answer,  mutatis  mutandis.) 


EXCEPTIONS. 

1.    To  an  Answer. 

Between  A.  B Complainant, 

anci  v/«  xj%     •••••••.••••(••••••••.••••••••«••  A^eienciant* 

Exceptions  taken*by  tho  said  complainant  to  the  answer 
put  in  by  the  said  defendant,  0.  D.,  to  the  said  complain* 
ant's  bill  of  complaint. 

Ist.  For  that  the  said  defendant,  C.  D.,  has  not,  to  the  best 
and  utmost  of  his  knowlege,  remembrance,  information  and 
belief,  answered  and  set  forth  whether  (the  interrogatory  ver^ 
haUm,  as  in  the  hiU,) 

2d.  For  that  the  said  defendant  hath  not,  in  manner  afore- 
said, answered  and  set  forth  whether,  etc. 

In  all  which  particulars  the  said  answer  of  the  said  de- 
fendant, 0.  D.,  U,  as  the  said  complainant  is  advised, 
imperfect,  insufficient  and  evasive;  and  the  said  com* 
plainant  therefore  excepts  thereto,  and  prays  that  the  said 
defendant,  C.  D.,  may  put  in  a  further  and  better  answer 
to  the  said  bill  of  complaint. 


960 

2.   SxoepHons  to  Miuter^a  BqHirt, 

In  Chancery. 

( A.  B.,  Comphdnani» 
Between  <  and 

( 0.  D.  Defendant 

Exceptions  taken  by  the  said  complainant  to  the  report 
of  £.  F.,  Esq.,  one  of  the  masters  of  this  honorable 
court,  to  whom  this  cause  stands  referred,  bearing  date 
the  day  of 

First  exception :  For  thai  the  said  master  has,  in  and  by 
his  said  report,  certified,  etc.  (as  Vie  case  may  be.)  Whereas, 
the  said  master  ought  to  have  certified  that,  etc. 

Second  exception :  For  that  the  said  master  hath  certi- 
fied, etc. 

In  all  which  particulars  the  report  of  the  said  master  is, 
as  the  said  defendant  iis  advised,  erroneous,  and  the  said 
defendant  appeals  therefrom  to  the  judgment  of  this  hon- 
orable court. 


INTEBBOGATOBIES. 

For  the  Examination  of  WUne89e8. 

In  Chancery. 

Between  A.  B.,  Complainant,  and  C.  D.  and  E.  F.)  Dd* 

fendants. 

Interrogatories  to  be  exhibited  to  witnesses  to  be  produced, 

sworn  and  examined  in  this  cause,  now  depending  and  at 

issue  in  this  honorable  court. 

On  the  part  of  the  said  complainant : 

Ist.  Do  you  know  the  parties,  complainant  and  defendsDii 
in  the  title  of  these  interrogatories  named,  or  any  and  which 
of  them,  and  how  long  have  you  known  them,  or  any  and 
which  of  them,  respectively  ?  Declare  the  truth  of  the  sev- 
eral matters  by  this  interrogatory  inquired  after,  according  to 
the  best  of  your  knowledge,  remembrance  and  belief,  with 
your  reasons  at  large. 
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M  Ihterrogaiory :  Whether  or  no,  etc.  (as  tfie  case  may 
&e),dcchure,  cto. 

Iiasily :  Do  yon  know,  or  can  yon  set  forth,  any  other  mat- 
ter or  thing  which  may  in  anywise  tend  to  tUo  benefit  ur  ad- 
vantage of  the  complainant  in  this  cause?  If  yea,  s^t  forth 
the  same,  and  all  the  circnmstanccs  and  partii^ularu  thcrv  of, 
18  if  you  had  been  interrogated  thereto,  according  to  the  best 
of  your  knowledge,  remembranca  and  belief,  with  the  ruusoiis 
for  such  your  belief,  fnlly  and  at  large. 

JnterrogcUories  before  tiie  Master  (title  of). 

In  Chancery. 

Between  A.  B.  aftd  G.  D.,  Complainants,  and  E.  F.  and 
G.  H.,  Defendants. 

Interrogatories  to  be  exhibited  before  I.  J.,  Esq.,  ono  of 
the  masters  of  this  honorable  court,  for  the  examination 
of  (<u  the  ca^  may  he) ,  pui-suant  to  an  order  made  in 
this  cause  (or  as  Vie  case  may  he) ,  boariag  date  the  — - 
day  of ,  in  the  year 

lint  interrogatory,  etc.,  etc. 


•  PBECEDENT  OF  A  BILL  AND  ANSWER. 

(From  the  Cursus  CancellarioiJ 

to  cause  one  to  sliow  fUs  Writings,  wherehy  he  holds 

his  Lands,  etc. 

Humbly  complaining,  W.  B.  showeth,  etc. :  That,  wJierpas, 
about  four  years  last  past,  ono  T.  L.,  of,  etc.,  upon  a  certain 
Judgment  in  a  plea  of  debt,  amounting  to  the  sum  of,  etc.,  or 
thereabouts,  by  him  obtained  in  her  Majesty's  coart  of  com- 
mon pleas,  against  one  G.  L.,  of  M.,  in  the  county  of,  etc., 
sued  forth  her  Majesty's  writ  of  fieri  facias,  directed  to  the 
sheriff  of  the  said  county,  for  the  levying  of  the  said  debt  o^ 
the  goods  and  chattels  of  the  said  G.  L.    By  virtue  of  which 

*  Bef  enred  to  in  pace  177. 
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writ  tbo  said  eheriff  did,  amongst  other  tlungs,  take  into  hif 
liaudd  one  lease  for  divers  years  yet  to  come,  made  to  the  said  G. 
L.  by  one  T.  S.,  in  the  connly  of  D.,  Esq.,  of  three  parcels  of 
land,  called  or  known  by  tho  name  or  names  of,  etc.,  with  all 
and  singalar  their  appurtenances,  lying  and  being  in  the  par- 
ishes of,  etc.,  in  the  said  county  of,  etc.,  together  with  all  and 
singular  woods,  underwoods  and  trees,  growing  or  being  in  or 
upon  the  premises,  or  any  part  thereof;  together,  also,  with 
the  reversion  and  reversions  of  tho  premises  aforesaid,  and  of 
every  part  and  pai'ccl  thereof,  together  with  all  manner  of 
commons,  ways,  estovers,  profits,  commodities,  hereditaments, 
and  appurtenances  to  the  same  premises,  belonging  or  apper^ 

taiuing.    And  afterwards,  that  is  to  say,  on  the day  of, 

etc.,  he,  the  said  sheriff,  by  his  deed  bearing  date,  etc.,  nnder 
his  hand  and  seal,  did,  in  consideration  of,  etc.,  to  him  paid 
towards  the  satisfaction  of  the  debt  and  the  judgment  afore- 
said, bargain,  sell,  assign  and  set  over  the  said  lease  and  term 
of  years  yet  to  come,  of  all  and  singular  the  said  premises, 
nnto  one  W.  B.,  of  London,  Gent.  Which  said  W.  B.,  not 
long  after  did,  in  consideration  of,  etc.,  by  your  orator  to  him 
paid,  bargain,  sell,  assign  and  set  over  unto  your  orator,  all 
and  singular  the  said  premises,  and  every  part  thereof;  upon 
which  bargain,  sale,  and  assignment  of  the  said  premises  so 
made  as  aforesaid,  your  orator  was  in  very  good  hopes  to  have 
l)eaceably  and  quietly  entered  into  the  said  premises,  and  so  to 
have  held,  occupied  and  enjoyed  the  same  accordingly.  But 
ttow  so  it  is,  may  it  pleaso  your  Lordship,  that  one  T.  B.,  of, 
ete.,  pretending;  to  have  a  lease  for  divers  years  yet  to  come,  of 
some  part  of  the  said  lands  made  unto  him  by  the  said 
G.  L.,  long  time  before  any  such  sale  or  assignment  made 
thereof  t3  your  orator  as  aforesaid,  hath  and  still  doth  keep 
your  orator  out  of  the  possession  of  the  said  lands  and  prem- 
ises; upon  which  lease  or  demise  he,  the  said  T.  B.,  pretends  a 
certain  yearly  rent  is  reserved  to  the  said  G.  L.,  his  executors 
or  assigns;  which  rent  (if  any  be),  your  orator  hath  heard  is, 
etc.,  by  tho  year,  and  which  your  orator,  by  reason  of  the  law- 
ful conveyance  to  him  ihade  as  aforesaid,  ought,  both  in 
reason  and  good  conscience,  to  hare  and  enjoy  during  such 
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ienn  m  the  said  T.  B.  shall  hold  and  occupy  the  land  afore- 
■aid,  by  reason  of  the  said  lease  which  he  so  pretendeth  to 
have.  Bnt  forasmnch  as  your  orator  doth  not  certainly 
know  whether  the  said  T.  B.  has  any  snch  lease,  or  (if  he  hath 
any  snch  lease)  what  date  the  same  beareth,  nor  what  term 
the  said  T.  hath  therein  nnexpired,  nor  what  rent  is  thereby 
reserved,  nor  what  covenants  are  therein  contained;  and  also, 
forasmuch  as  your  orator  cannot,  by  the  strict  rules  of  law, 
enter  into  the  premises,  nor  knoweth  how  in  due  form  of  law 
to  commence  any  action  against  the  said  T.  B.,  either  for  the 
recovery  of  the  said  land  or  the  rent  afo|;esaid.  And  for  that 
the  said  T.  B.  doth  not  only  use  and  oceupy  the  said  lands  and 
premises  to  his  own  profit  and  advantage,  without  yielding  or 
paying  any  rent  therefor  to  your  orator,  or  to  any  other  person 
lawfully  claiming  the  same,  but  doth  also  utterly  refuse  to 
BJ^ow  his  said  lease  whereby  he  claimeth  to  hold  the  said  lands 
aforesaid,  either  to  your  orator  or  any  other  person;  and  for 
that  the  said  T.,  in  combination  and  confederacy  with,  etc. 
(as  the  usucU  douse  of  confederacy,)  All  which  actings  and 
doings  of  the  said  T.,  etc.,  are  contrary  to  right,  equity  and 
good  conscience,  and  tend  to  the  manifest  wrong,  injury  and 
oppressionof  your  orator.  In  tender  consideration  whereof, 
and  forasmuch  as  your  orator  is  remediless,  etc.  (as  ustuil) ; 
and  for  that  your  orator  hath  no  ordinary  way  by  the  ordinary 
course  of  the  common  law  to  enforce  the  said  T.  B.  to  produce 
or  show  to  your  orator  such  writings  as  he  hath  for  the  hold- 
ing and  occupying  the  lands  aforesaid,  but  is  altogether  desti- 
tute of  the  means  to  have  a  sight  of  the  same,  but  by  the  aid 
and  assistance  of  this  honorable  court.  To  the  end,  there- 
fore, that  the  said  T.  B.  may  be  enforced  upon  his  oath  to 
diaeover  what  right  he  hatii  to  the  premises,  or  any  part 
thereof,  and  what  rent  or  rents  he  hath  paid  for  the  same, 
and  to  whom;  and  that  he  may  also  set  forth  in  his  answer, 
npon  oath,  a  true  copy  or  true  copies  of  such  lease  or  other 
writings  in  hwo  verba,  whereby  he  claimeth  the  premises 
aforesaid,  or  any  part  thereof;  and  that  the  said  T.  may  truly 
and  directly  answer  upon  oath  all  the  matters  and  things 
hereinbefore  contained,  as  fnllv  and  perfectly  as  if  the  same 


264  VOSMS. 

bad  been  here  again  repeated  and  interrogated,  and'majpai^ 
ticularly  set  forth  ujion  oath  whether,  etc.  May  it  therefore 
please  your  Lordship  to  grant,  etc.,  process  prayed,  yen.  T.  B. 

The.  Answer  of  T,  i2„  Defendent,  to  (he  BiU  of  CompLiirU  of 

TT.  B.,  Gent,  Complainant, 

The  Slid  defendant  now,  and  at  all  times  hereafter,  saving, 
etc..  ftaith,  That  the  said  G.  L.  named  in  the  complainant's 
suiJ  bill,  was  possessed  for  divers  years  yet  to  come  of  the  said 
parcels  of  land  in  the  said  bill  mentioned,  and  called  or  known 
by  tlie  name  of,  etc.^by  virtne  of  a  lease  thereof,  made  by  the 
said  T.  S.  Esq.,  in  the  said  bill  also  named,  unto  the  said  G.  L. 
long  before  the  supposed  extent  specified  in  the  said  bill  uf 
complaint.  And  the  said  G.  L.  so  being  thereof  possessed 
loug  before  the  supposed  extent  (if  any  such  there  were)  had 
in  such  manner  an  in  the  said  bill  of  complaint  is  supposed, 
made  a  lawful  demise  and  lease  of  part  of  the  said  three  par- 
cels of  land,  containiDgfoui'tcen  acres,  or  thereabouts,  unto  the 
said  defendant,  for  divers  years  yet  to  come;  upon  which  lease 
the  said  G.  L.  rcsrrvcd  a  yearly  rent,  to  be  paid  during  the  con- 
tinuation of  the  said  lease;  by  force  of  which  lease  thedefendant 
entered  into  the  said  fourteen  acres,  part  of  the  said  three  said 
parcels  of  land,  and  was,  and  yet  is  lawfully  possessed  accord- 
ingly, and  ever  sinco  hath,  and  yet  doth  enjoy  the  same,  by 
virtue  of  the  said  lease  and  demise,  and  is  thereby  to  have  and 
enjoy  the  same  during  the  continuance  of  the  said  years,  of 
which  there  arc  at  this  time  about  sixty  years  to  come  and  un- 
expired, and  saith.  That  the  complainant  is  a  person  altogether 
unknown  to  tbii  defendant,  being  one  he,  this  defendantr 
never  had  any  dealings  or  correspondence  with,  and  therefore 
this  defendant  cannot  but  wonder  at  this  suit,  commenced  by 
the  said  complainant  against  this  defendant,  touching  the 
premises.  And  this  defendant  saith.  That  the  said  G.  L.,  after 
the  said  lease  and  demise  so  made  to  the  said  defendant,  of  the 
said  fourteen  acres  of  land  as  aforesaid,  and  before  the  said 
supposed  extent,  made  a  grant  and  assignment  of  the  interest^ 
and  term  of  the  £-aid  G.  L.,  as  well  of  the  fourteen  acres* 
which  the  said  defendant  hath  and  occupieth  by  virtue  of  the 
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said  lease,  for  divers  years  thereof  jet  to  come  and  nndeter- 
mined;  as  also  of  the  residue  of  the  said  three  parcels  of  land 
mentioned  in  the  said  bill  of  complaint,  unto  U.  L.,  son  of 
the  said  Q.  L.,  unto  which  grant  and  assignment  the  said  de- 
fendant was  priry.    And  therefore  this  defendant  humbly 
couc;.ivc'8,  and  is  advised.  That  he,  this  defendant,  is,  for  tlie 
payment  of  his  rent,  chargeable,  and  ought  by  the  law  to  pay, 
the  samo  rent  bo  reserved,  unto  tho  said  H.  L.,  and  not  to  the 
said  complainant,  which  said  B.,  this  defendant,  doth  verily 
think  is  the  lawful  landlord  during  the  said  term  for  years  yet  to 
come,  and  not  tho  said  complainant,  who  is  altogether  a  stran- 
ger to  this  defendant,  and  saith,  That  the  said  complainant  never 
at  any  time  heretofore  demanded  any  rent  for  the  said  part  of 
t-e  land  that  thu  defendant  hath,  and  occupicth,  by  virtue  of 
the  said  lease  for  years;    And  also  saith,  that  ho  is  sued  by  tl:o 
said  W.  B.  in  the  said  bill  of  complaint  named,  in  her  Majesty's 
Court  of  Queen's  Bench,  in  an  action  of  debt  brought  by  him 
against  tho  said  defendant;  and  therefore  tho  saicl  defendant  is 
somewhat  surprised  at  this  suitbrought  against  him  by  thesaid 
complainant,  touching  tho  premii>es,  whereby  this  defendant 
U  wrongfully  vexed,  and  sued  without  any  just  cause;  without 
tuaty  that  there  is  any  such  extent  made  of  the  so  id  three  par- 
cels of  land,  called,  etc.;  or  that  after  the  same  extent  there 
VkOti  any  such  bargain  and  sale  made  by  tho  sheriff  of  the  said 
term  and  lease  for  years  to  the  said  W.  B.  as  in  the  said  bill  is 
set  forth,  or  that  the  said  W.  B.  bargained  or  sold  the  prem- 
ises to  tho  complainant,  or  that  the  said  complainant  ought  to 
have  and  enjoy  the  saiel  premises  to  the  knowledge  of  this  de- 
fcud.iut.    And  without  that  there  is  any  other  matter,  cause, 
otc,,  (as  before,) 


Eq,  Pl.^^83. 


rtjIjES  of  practice 

FOn  THE 

COURTS  OP  EQUITY  OP  THE  UNITED  STATES. 


Roles  promulgated  Febmair  Term.  1822,  7  Wheat.  ▼.  Supexoeded  by 
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PBEUXIKASY  BEOTTlATIOirS. 

BTTLEl. 

Court,  when  open.  —The  circuit  courts,  as  ooorts  of  equity, 
■hall  be  deemed  always  open  for  the  purpose  of  filing  bills, 
answers,  and  other  pleadings,  for  issuing  and  retaming  mesne 
and  final  process  and  commissiuns,  and  for  making  and  direct- 
ing all  interlocutory  motions,  orders,  rules,  and  other  pro- 
ceedings, preparatory  to  the  hearing  of  all  causes  upon  their 
merits. 

BTXLE  2. 

Clerk's  olBee.  — The  clerk's  office  shall  be  open,  and  the  clerk 
Bhall  be  in  attendance  therein,  on  the  first  Monday  of  every 
month,  for  the  purpose  of  receiving,  entering,  entertaining,  and 
disposing  all  motions,  rules,  orders,  and  other  proceedings, 
which  are  grantablo  of  course,  and  applied  for,  or  had  by  the 
parties,  or  their  solicitors,  in  all  causes  pending  in  equity,  in 
pursuance  of  the  rules  hereby  prescribed. 

BTILE  3. 

Orders,  rules,  etc. — Any  judge  of  the  circuit  court,  as  well 
in  vacation  aa  in  term,  may,  at  chambers,  or  on  the  rule  days 


Eq.  4  BQUITT  BITUES.  ^ 

at  the  clerk's  offioe,  make  and  direct  all  snch  interlocniory 
orders,  rules,  and  other  proceedings,  preparatory  to  the  hear- 
ing of  all  causes  upon  their  merits,  in  the  same  manner  and 
mth  the  same  efSect  as  the  circuit  court  could  make  and  direct 
the  same  in  term,  reasonable  notice  of  the  application  therefor 
being  first  given  to  the  adverse  party,  or  his  solicitor,  to  appear 
and  show  cause  to  the  contrary  at  the  next  rule  day  hereafter, 
unless  some  other  time  is  assigned  by  the  judge  for  the  hearing. 

Orders,  etc.,  in  term. — No  formal  notice  is  required  of 
orders  or  motions  made  in  term,  in  presence  of  couoseL 
JHcLean  v.  Lafayette  Bank,  3  McLei^,  503. 

BTILE  4. 

Entry  of  motions,  rules,  and  orders.,— All  motions,  rules,  o^ 
ders  and  other  proceedings  made  and  directed  at  chambers,  or 
on  rule  days  at  the  clerk's  office,  whether  special  or  of  oom«$, 
shall  be  entered  by  the  clerk  in  an  order  book,  to  be  kept  at 
the  clerk's  office,  on  the  day  when  they  are  made  and  directed; 
which  book  shall  be  open  at  all  office  hours  to  the  free  inspec- 
tion of  the  parties  in  any  suit  in  equity,  and  their  solicitors. 
A.nd,  except  in  cases  where  personal  or  other  notice  is  specially 
required  or  directed,  such  entry  in  the  order  book  shall  b€ 
deemed  sufficient  notice  to  the  parties  and  their  solicitors, 
without  further  service  thereof,  of  all  orders,  rules,  acts, 
notices,  and  other  proceedings  entered  in  such  order  book, 
touching  any  and  all  the  matters  in  the  suits  to  and  in  which 
they  are  parties  and  solicitors.  And  notice  to  the  solicitora 
shall  be  deemed  notice  to  the  i>arties  for  whom  they  appear 
and  whom  they  represent,  in  all  cases  where  personal  notice  m 
the  parties  is  not  otherwise  specially  required.  Where  the 
solicitors  for  all  the  parties  in  a  suit  reside  in  or  near  the  same 
town  or  city,  the  judges  of  the  circuit"  court  may,  by  rule, 
abridge  the  time  for  notice  of  rules,  orders,  or  other  proceed- 
ings not  requiring  personal  service  on  the  parties,  in  their 
discretion. 

Notice  ot  motion. — Motions  grantable  of  course  do  notr&> 
quire  notice  other  than  enti-v  in  the  order  book.  U.  S.  v.  ^a^ 
rott,  1  McAU.  455 ;  JBronson'v.  Sensey,  8  McLean  180;  Halder> 


man  «.  Halderman,  Hemp.  407.  Motions  which  must  be  allowed 
by  the  coni't  or  judge  require  in  addition  a  speeial  notice.  U.  b. 
V.  Parrott,  1  McAll.  455;  Wilkins  r.  Jordan,  3  Wash.  226:  Ben- 
nett V,  Hoefner,  17  Blatchf.  341 ;  Bronson  v.  Eenney,  3  JUtcLean 
180;  Gray  v,  Chicago  etc.  Co.  1  Woolw.  63.  Wherever  the 
entry  is  not  made  in  the  order  book,  the  psrty  ha»  not  notiee. 
Newby  «.  Oregon  etc.  B.  B.  Co«  1  Ba(wy.  63. 

BTTLE  5. 

.  Motion  for  process^  etc.,  as  of  ooune.— All  motions  and 
applications  in  the  clerk's  office  for  the  issning  of  mesne  process 
and  final  process  to  enforce  and  execute  decrees,  for  filing  bills, 
auAwers,  pleas,  demurrers,  and  other  pleadings ;.  for  making 
aiaendments  to  bills  and  answers ;  for  taking  bills  pro  con* 
fesso;  for  filing  exceptions,  and  for  other  proceedings  in  the 
clerk's  office  which  do  not,  by  the  rules  hereinafter  prescribed* 
require  any  allowance  or  order  of  the  court,  or  of  any  judge 
thereof,  shall  be  deemed  motions  and  applications,  grantable 
of  course  by  the  clerk  of  the  coturt.  But  the  same  may  be 
suspended,  or  altered,  or  resoinded  by  any  judge  of  the  oonrt» 
vpon  special  cause  shown. 

Clerk's  allowanee,  oonditioaal. — The  clerk's  allowance  of  a 
motion  may  be  suspended  or  altered  by  the  judge,  as  justice 
may  require.    Poultney  v.  Lafiiyette,  12  Peters,  472. 

UTSLE  9. 

Motions  and  orders  not  grantaUe  of  oonrse.— AH  motionil 
for  rules  or  orders  and  other  proceedings,  which  are  not  grant<t 
able  of  course,  or  without  notice,  shall,  unless  a  different  timd 
be  assigned  by  a  judge  of  the  eonrt,  be  made  on  a  rule  day, 
and  entered  in  the  order  book,  and  shall  be  heard  at  the  rule 
day  next  after  that  on  which  the  motion  is  made.  And  if  the 
adverse  party,  or  his  solicitor,  shall  not  then  appear,  or  shall 
not  show  good  cause  against  the  same,  the  motion  may  be  heard 
by  any  judge  of  the  court  ez  parte,  and  granted,  as  if  Hot 
objected  to,  or  refused,  in  his  discretion. 

Motions,  etc.,  not  grantable  of  coarse. —Motions  and  orders 
which  require  allowance  by  the  judge  or  special  notice  to 
adverse  party  are  not  grantable  of  course.  U.  S.  v.  Parrott*  X 
McAll.477. 


PBO0E88 

BTILE  7. 

Oompulsory  process.  — The  process  of  subpcena  shall  oonsti- 
tate  the  proper  mesne  process  in  all  suits  in  equity,  in  the  first 
instance,  to  require  the  defendant  to  appear  and  answer  the 
exigency  of  the  bill ;  and,  unless  otherwise  provided  in  these 
rules,  or  specially  ordered  by  the  circuit  court,  a  writ  of  attach- 
ment, and,  if  the  defendant  cannot  be  found,  a  writ  of  sequestra- 
tion, or  a  writ  of  assistance  to  enforce  a  delivery  of  possession, 
as  the  case  may  require,  shall  be  the  proper  process  to  issue  for 
the  purpose  of  compelling  obedience  to  any  interlocutory  or 
final  order  or  decree  of  the  court. 

Process,  issuance  of.  — Process  in  the  circuit  courts  can  only 
be  issued  within  the  limits  of  their  respective  districts  (Heru- 
don  V,  Bidgway,  17  How.  424) ;  and  against  a  person  not  an 
inhabitant  of  or  found  in  the  district  process  will  not  issno 
(Picquet  v.  Swan,  5  Mason,  35) ;  therefore  tlie  attachment  of 
property  to  compel  appearance  can  only  be  used  where  jjersona 
are  amenable  to  the  process  of  these  courts.  Toland  o.  Spragnc, 
12  Peters,  300;  Nazro  v,  Cragin,  8  Dill.  474;  Picquet  c.  Swan, 
5  Mason,  85;  Ex  parte  Graham,  8  Wash.  C.  0.  45G. 

BTJLE  8. 

Final  process.  — Final  process  to  execute  any  decree  may,  if 
the  decree  be  solely  for  the  payment  of  money,  be  by  writ  of 
execution,  in  the  form  used  in  the  circuit  court  in  suits  at 
oommon  law  in  actions  of  assumpsit.  If  the  decree  be  for  the 
performance  of  any  specific  act,  as,  for  example,  for  the  execa* 
tion  of  a  conveyance  of  land  or  the  delivering  up  of  deeds,  or 
other  documents,  the  decree  shall,  in  all  cases,  prescribe  the 
time  within  which  the  act  shall  be  done,  of  which  the  defend- 
ant shall  be  bound  without  further  service  to  take  notice ;  and 
upon  affidavit  of  the  pMntiff,  filed  in  the  clerk's  office,  that  the 
same  has  not  been  complied  witli  within  the  prescribed  time, 
the  clerk  shall  issue  a  writ  of  attachment  against  the  delin- 
quent party,  from  which,  if  attached  thereon,  he  shall  not  be 
discharged,  unless  upon  a  fuU  compliance  with  the  decree  and 
the  payment  of  all  costs,  or  upon  a  8])ecial  order  of  the  court 
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or of  a  Judge  thereof,  upon  motion  and  affidaTit,  enlarging  the 
time  for  the  performance  thereof.  If  the  delinquent  party  can- 
not be  found,  a  writ  of  sequestration  shall  issue  ajainst  his 
estate  upon  the  return  of  non  est  iuventuSy  to  compel  obtdienco 
to  the  decree. 

Final  process. — Final  process  cannot  bo  served  outside  of 
the  district,  except  in  another  district  in  tliu  suiiiu  tiiatf ;  or 
where  in  favor  of  the  Uuiud  Btatts.  in  aiiv  part  of  the  Uiiittd 
States.  Bevided  Statutts.  g  g  935, 1'8G,  avi  ■' )  Tolainl  v.  ^pra^ie, 
12 Peters,  800.  A  di«chargo  will  not  be  granud  niirt*  r  an  exe- 
cution until  full  and  exact  coniplianco  with  the  decree.  Gwiu 
V,  Breedlove,  2  How.  29;  Griffin  v.  Thompson,  2  How.  215; 
McFarland  v,  Gwin,  8  How.  720. 

BXTLE  9. 

Writ  of  assifltance. — "When  any  decree  or  order  is  for  the 
delivery  of  possession  upon  proof  made  by  affidavit  of  a  de- 
mand and  refusal  to  obey  the  decree  or  order,  the  party  prose- 
cuting the  same  shall  be  entitled  to  a  writ  of  assistance  from 
the  clerk  of  the  court. 

Prooeis,  writ  of  assittaaoe.— The  writ  of  assistance  is  an 
appropriate  process  against  parties  bound  by  decree  who  refuse 
to  surrender  possession.  TerrtU  v,  Allison,  21  Wall.  289} 
Pratt  V.  Burr,  6  Biss.  36.  The  power  to  act  uuder  this  writ 
extends  only  to  parties  to  suit  and  those  coming  in  under 
them  after  suit  commenced.    Thompson  v.  Smith,  1  DilL  458. 

BTTLE  10. 

Parties,  how  aflbeted.  —  Every  person  not  being  a  party  in 
any  cause  who  has  obtained  an  order,  or  in  whose  favor  an 
order  shall  have  been  made,  shall  be  enabled  to  enforce  obedi- 
ence to  such  order  by  the  same  process  as  if  he  were  a  party  to 
the  cause;  and  every  person  not  being  a  party  in  any  cause 
against  whom  obedience  to  any  order  of  the  court  may  bo 
enforced,  shall  be  liable  to  the  same  process  for  enforcing 
obedience  to  such  order  as  if  he  were  a  party  in  the  cause. 

fOSBVIGE  07  FB0CE88. 
EULE   11. 
BvlipaBiia,  when  to  issue.  — No  process  of  subpoena  shall 
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issno  from  the  clerk's  office  in  any  suit  in  eqnity  nntil  the  bill 
is  filed  in  the  office. 

EXILE  12. 

Wlien  returnable. — Whenever  a  bill  is  filed  the  clerk  slull 
issue  the  process  of  subpoena  thereon,  as  of  course,  upon  the 
application  of  the  plaintiff,  Tvhich  shall  be  returnable  into  the 
clerk's  office  the  next  rule  day,  or  the  next  rule  day  but  one,  at 
the  election  of  the  plaintiff,  occurring  after  twenty  days  from 
the  time  of  the  issuing  thereof.  At  the  bottom  of  the  subpoena 
shall  be  placed  a  memorandum  that  the  defendant  is  to  enter 
his  appearance  in  the  suit  in  the  clerk's  office  on  or  before  the 
day  at  which  the  writ  is  returnable ;  otherwise  the  bill  may  be 
taken  pro  confesso.  Where  there  are  more  than  one  defendant 
a  writ  of  subpoena  may,  at  the  election  of  the  plaintiff,  be  sued 
out  separately  for  each  defendant,  except  in  the  case  of  hus- 
band and  wife  defendants,  or  a  joint  subpoena  against  all  the 
defendants. 

Subpoena,  when  returnable. — Subpoena  must  be  made  re- 
turnable at  least  twenty  days  after  it  is  served  or  it  is  irregular, 
Treadwell  v.  Cleveland,  3  McLean,  233. 

BULE  13. 

Service,  how  made. — The  service  of  all  subpoenas  shall  be 
by  a  delivery  of  a  copy  thereof  by  the  officer  serving  the  same, 
to  the  defendant  personally,  or  by  leaving  a  copy  thereof  ai  the 
dwelling-house  or  usual  place  of  abode  of  each  defendant,  with 
some  adult  person  who  ii  a  member  or  resident  in  the  fiunily. 

Amended  May  8, 1872, 21  WalL  v. 

Subpoena,  ser7lc3  of.  —  Service  of  subpoena  should  be  strictly 
according  to  tbo  rule,  Ilysloj)  v.  nop;)ock,  5  Ben.  553.  Then 
courts  have  no  means  of  cfl'acting  constructive  service  (Parsons 
r.  Howard,  2  TZooda,  1 ;  Eeid  v.  Rochcreau,  2  Woods,  1^); 
such  service  would  not  give  these  courts  jurisdiction.  Hyslop 
V.  Hoppock,  5  Ben.  653.  Bat  whero  the  court  has  jurisdiction 
of  tlie  partijs,  it  may  acqiiiro  jurisdiction  of  the  subject-matter 
by  substituted  service  (IlitTier  «.  Suckley,  2  Wash.  C.  0.  465; 
Segee  v,  Thomas,  3  Blatchf.  11),  on  the  attorney  of  the  adverse 
party.  Read  v.  Consequa,  4  Wash.  C.  0. 174.  Such  service  is 
only  good  in  cases  of  injunction  to  stay  proceedings  at  law,  and 
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In  cro88  sniis  in  eqni^,  and  then  only  on  the  attorney  cf  adrerso 
party  in  such  prooeedings.  Eckert  v.  Bauer t,  4  Wash.  C.  C. 
870;  Ward  v.  Seabry,  4  Wash.  0.  0.  420 ;  Ward  v.  Seabring,  4 
Wash.  G.  G.  472;  Doe  v.  Johnston,  2  HcLean,  S23;  Duuu  v. 
Clark,  8  Peters,  1;  Lowenstein  o.  Glide^ell,  9  Blatcht.  324. 
finch  service  is  only  allowed  after  application  and  order  tlierc- 
for  (Pao.  B.  B.  Co.  v.  llo.  By.  Co.  1  McCrary,  647),  on  proof 
that  it  IB  impossiblo  within  a  reasonable  time  to  malie  actual  or 
personal  service.  Bronson  v.  Keoknk,  2  Woods,  498.  Strvico 
on  the  husband  alone  would  have  been  good  service  on  both 
husband  and  wife  prior  to  amendment  of  rul3.  Bobinson  r. 
Cathcart.  2  Cranch  C.  G.  690.  Service  may  now  be  made  by 
leaving  at  place  of  abode  with  adult  member  of  family.  O'Hara 
V.  McConncll.  3  Otto,  151 ;  Phoenix  K.  I.  Co.  v,  Wulf,  9  Biss. 
285.  No  subpoena  can  be  served  out  of  the  district  for  which,  it 
is  issued.  Jobbins  v.  Montague,  6  Ben.  429.  Appearance  with* 
out  exception  waives  all  irrefnilanty  in  the  service  of  subpoena. 
Gracie  v.  Palmer,  8  Wheat  299;  Tbajrer  v.  Wales,  5  Dill.  82&. 
A  ^neral  notice  to  persons  to  appear  is  not  a  subpoena.  Young; 
v«  Jlonlgomery  etc.  Go.  2  Woods,  607. 

BULE  14. 

'  Aliti  fnhpaBna.— Whenever  any  subpoena  shall  be  returned 
not  executed  as  to  any  defendant,  the  plaintiff  shall  be  entitled 
to  another  subpoena,  toties  quoties  against  such  defendant,  if  he 
shall  reqiiire  it  nntil  due  service  is  made. 

BTJUS  15. 

mio  tomakt  wrrioe.— The  service  of  all  process^  mesne 
and  final,  shall  be  by  the  marshal  of  the  district,  or  hia  deputy, 
or  by  some  other  person  specially  aj^inted  by  the  court  for 
that  purpose,  and  not  otherwiae.  In  the  latter  case,  the  person 
serving  the  process  shall  make  affidavit  thereof. 

Senriee,  how  and  by  whom  made.— Process  should  be 
aerved  by  the  marshal  or  his  regular  deputy  (U.  S.  v.  Hont« 
fpomery,  2  DalL  8S5) ,  or  by  a  deputy  specially  appouited  by  him 
<Hyman  v,  Chales,  12  Fed.  Bep.  855),  or  by  some  other  person 
specially  appointed  by  tho  court  (Jobbins  v,  Montague,  o  Ben- 
429),  as  soon  as  can  reasonably  be  done.  Kennedy  v.  Brent,  6 
Onmdi,  187.  The  marshal  will  exercise  his  judgment  and  make 
his  return  at  his  poril  (Wortman  v.  Coyningham,  1  Peters  G. 
O.  241),  and  he  is  liable  for  any  injury  arising  through  failure 
to  properly  perform  this  duty  on  his  own  part  (Life  &  F.  Ins, 
Co.  9.  Aduna,  9  Peters,  573 ;  Harriman  v,  Bockaway  B.  P.  Co, 
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6  Fed.  Bep.  461),  or  fhroogh  fldlure  of  his  depaty.    U.  S.  v« 
Moore,  2  Brock.  817. 

BTJUS  16. 

Entry  on  doclcet  on  return. — Upon  the  return  of  the  sub* 
poena  as  served  and  executed  upon  any  defendant,  the  clerk 
shall  enter  the  suit  upon  his  docket  as  pending  in  the  oonrt, 
and  shall  state  the  time  of  the  entry. 

APFEABAifcE. 

BTJLS  17. 

Day  of.— The  appearance  day  of  the  defendant  shall  be  the 
rule  day  to  which  the  subpoena  is  made  returnable,  provided  he 
has  been  served  with  the  process  twenty  days  before  that  day ; 
otherwise,  his  appearance  day  shall  be  the  next  rule  day  suc- 
ceeding the  rule  day  when  the  process  is  returnable. 

Entry  of. — The  appearance  of  tile  defendant,  either  person- 
ally or  by  his  solicitor,  shall  be  entered  in  the  order  hook  on 
the  day  thereof  by  the  clerk. 

Time  of — Eflbct  of.  — Defendant  must  usually  appearwithin 
the  time  limited  (Treadwcll  o.  Cleveland,  8  llcljean.  283),  but 
further  time  will  be  granted  when  injustice  will  follow  a  refhsat 
to  do  so.  Poulncy  v,  Lafayette,  12  Peters,  472.  Befenduita 
may  waive  process  and  appear,  and  are  then  boimd  as  if  regu- 
larly served.  Nelson  v.  Moon,  3  XcLean,  819 ;  Carrington  e. 
Brent,  1  McLean,  167.  Begularily  of  service  is  admitted  by 
appearance  without  exception  in  person  (Grade  e.  Pabner,  8 
Wheat.  699;  Goodyear  o.  Chafiee,  8  Blatchf.  268;  Kuye  v. 
Strouse,  5  Fed.  Bcp.  idi) ,  or  by  attorney.  Enox  v.  Summers, 
8  Cranch,  496.  Having  appeared,  defendant  cannot  complain 
that  bill  contains  no  prayer  lor  process,  Begee  v.  Thomas,  S 
Blatchf.  11.  Appearing  for  purpose  of  moving  to  dismisa  for 
\rant  of  jurisdiction  U  a  Yoluntajy  appearance  (Jones  v.  An* 
drews,  10  Wall.  827),  but  appearing  for  purpose  of  moving  to 
strike  case  from  docket  because  no  process  had  been  served 
does  not  waive  service.  Bore  v,  Gibbonney,  8  Hughes,  882« 
Appearance  after  scryice  by  a  Hctitiouaname  is  not  binding,  nor 
does  it  mako  such  person  a  party.  Eantuck  etc.  Co.  v.  Day^  2 
Bawy.  46S.  But  appearance  of  a  corporation  by  fictitious  namo 
is  good,  beingan  admission  that  such  is  its  name.  Yirginia  etc. 
Co.  V.  U.  S.»  Taney,  418.  Where  on  appearance  is  unauthoriaed* 
the  party  is  not  bound  by  it  (Shelton  o.  Tiffin*  6  How.  16&)y 
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bnt  it  is  Dot  necessary  iliat  the  authority  should  appear  on  the 
record.    Osborne  v,  U.  H,  Bank,  9  Wheat.  73U. 


BILLS  TAKER  PRO  OONFESSO. 
BTTLE  18. 

Default — It  shall  be  the  duty  of  the  defendant,  unless  the 
limfi  shall  be  otherwise  enlarged,  for  cause  shown,  by  a  judge 
of  the  court  upon  motion  for  that  purpose,  to  file  his  pLa, 
demurrer,  or  answer  to  the  bill  in  tho  clerk's  ofUcc,  on  the  ralo 
day  next  succeeding  that  of  entering  Lis  apx>carance.  lu  de- 
fault thereof  the  plaintiff  may,  at  his  election,  enter  an  order 
(as  of  course)  in  the  order  book  tliat  tho  bill  bo  taken  pro  cou" 
fesso;  and  thereupon  the  cause  shall  be  proceeded  in  ex  parte, 
and  the  matter  of  the  bill  may  be  decreed  by  tlio  court  at  any 
time  after  the  expiration  of  thirty  days  from  and  after  the 
entry  of  said  order,  if  tho  same  can  bo  done  without  an  answer, 
and  is  proper  to  be  decreed ;  or  the  plaintiff,  if  he  requires  any 
discoyery  or  answer  to  enable  him  to  obtain  a  proper  decree* 
shall  be  entitled  to  process  of  attachment  against  the  defend- 
ant, to  compel  an  answer,  and  the  defendant  shall  not,  when 
arrested  upon  such  prooess,  be  discharged  therefrom,  unless 
upon  filing  his  answer,  or  otherwise  complying  with  such  order 
as  the  court  or  a  judge  thereof  may  direct,  as  to  pleading  to  or 
fully  answering  the  bill,  within  a  period  to  be  fixed  by  the 
court  or  |udge,  and  undertaking  to  8X)eed  the  cause. 

Amended  October  28, 1878, 7  Otto,  viii. 

DefftUlt — A  bill  cannot  be  taken  for  confessed  when  at  same 
time  defendant  appears  and  tenders  his  answer  (Halderman  v. 
Halderman,  Hemp.  407);  but  the  court  may  impose  such 
terms  on  defendant  as  are  just.  Halderman  v.  Halderman, 
Hemp.  107. 

BVLE  19. 

Deeree  <m  deftrolt  — When  the  bill  is  taken  pro  eonfesso  the 
court  may  proceed  to  a  decree  at  any  time  after  the  expiration 
of  thirty  days  from  and  after  the  entry  of  the  order  to  take  the 
bill  pro  Qor^enot  and  such  decree  rendered  shall  be  deemed 
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absolute,  unless  the  court  shall  at  tho  same  term  set  aside  the 

same,  or  enlarge  the  time  for  filing  the  answer,  upon  cause 

shown  upon  motion  and  affidavit  of  tho  defendant.    And  no 

such  motion  shall  be  granted,  unless  upon  the  payment  of  the 

costs  of  the  plaintiff  in  the  suit  up  to  that  time,  or  such  part 

thereof  as  tiie  court  shall  deem  reasonable,  and  unless  the 

defendant  shall  undertake  to  file  his  answer  within  such  time 

as  the  court  shall  direct,  and  submit  to  such  other  terms  as  tha 

court  shall  direct,  for  the  purpose  of  speeding  the  cause. 

Amended  October  23, 1373, 7  Otto,  viiL 

Decree.  — A  decree  under  this  rule  is  merely  nisU  and  will 
not  be  made  absolute  until  succeeding  term  of  court.  Pendle- 
ton t).  Evans,  4  Wash.  C.  0.  3S6 ;  Boudinot  v,  Symmes,  Wall. 
C.  C.  139 ;  O'Hara  v,  McConneli.  3  Otto,  150.  A  default  will 
usually  be  set  aside,  on  motion,  on  condition  that  defendant 
plead  to  the  merits  and  go  to  trial.  Eemball  v,  Stewart,  1  Mo- 
Lean,  332.  When  irregularly  entered  default  will  be  set  aside 
on  moti9n.  Fellows  o.  Hall,  3  McLean,  281.  Where  defendant 
has  appeared  notice  should  be  given  of  application  for  final 
decree  after  order  pro  confesso.  Bennett  v,  Hoefher,  17 
Blatchf.  341. 

FSAHE   OF  BIILS. 

EXILE  20. 

Introductory  part.— Every  bill,  in  the  introductory  part 
thereof,  shall  contain  the  names,  places  of  abode,  and  citizen- 
Ship  of  all  the  parties,  plaintifib  and  defendants,  by  and  against 
whom  the  bill  is  brought.  The  form,  in  substance,  shall  be  as 
follows:  "To  the  judges  of  the  circuit  court  of  the  United 

States  for  the  district  of :  A.  B.,  of ,  and  a  citizen  of 

the  State  of ,  brings  this  his  bill  against  C.  D.,  of ,  and 

a  citizen  of  the  State  of ,  and  E.  F.,  of ,  and  a  citixen 

of  the  State  of .    And  thereupon  your  orator  complains 

and  says,  that,"  etc. 

Oontents  of,  how  set  out.  -—The  introductory  part  of  the 
bill  must  give  with  certainty  the  names  of  all  the  parties* 
Barth  v,  MaEeever,  4  Biss.  206.  The  use  of  fictitious  names  i» 
not  naming  a  party  within  the  rule.  Kentucky  S.  M.  Co.  v. 
Day,  2  Sawy.  468.  But  in  a  suit  against  an  inanimate  object 
the  name  thereof  will  bo  sufficient.  Str.  Shark  tJ.  Lee  Cnoi 
Chum,  1  Sawy,  717.    Domicil  should  be  averred  bo  that  it  can 
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be  pnt  in  issue.  Harrison  «.  Nixon,  9  Peters,  483,  608.  Tho 
citizenship  of  every  necessary  j)artjr  should  be  distinctfy  stated, 
aud  it  must  bo  shown  tliat  plaintiffs  and  defendants  are  citizens 
of  different  States.  Speielo  v.  Mcreditli,  4  Biss.  120 ;  Merserole 
V.  Union  P.  0.  Co.  6  BLatchf.  856 ;  National  Bank  «.  Baack^ 
8  Blatchf.  187;  Dodge  v.  Perkins,  4  Manon,  485:  Findlay  v. 
V.  B,  Bank,  2  McLean,  44;  Yose  v,  Philbrook,  3  Story,  836. 
These  matters  should  all  be  stated  in  the  introductory  part  of 
ihe  bill ;  it  is  not  suf&cient  to  state  them  in  the  caption  only. 
Jackson  v.  Ashton,  8  Peters,  148.  A  bill  "  to  the  circuit  court 
in  chancery  sitting"  is  snfiiciently  addressed.  Sterriok  v, 
Pagsley,  1  Flippin,  850. 

ETTLS  81. 

Wliat  to  omit  and  what  to  state.— The  plaintiff,  in  his  bill, 
shall  be  at  liberty  to  omit,  at  his  option,  the  part  which  is 
usually  called  the  common  confedercy  clause  of  the  bill,  averr^ 
ing  a  confederacy  between  the  defendants  to  injure  or  defraud 
the  plaintiff;  also  what  is  commonly  called  the  charging  part 
of  tbe  bill,  setting  forth  the  matters  or  excuses  which  the 
defendant  is  supposed  to  intend  to  set  up  by  way  of  defense  to 
the  bill ;  also  what  is  commonly  called  the  jurisdiction  clause 
of  the  bill,  that  the  acts  complained  of  are  contrary  to  equity, 
and  that  the  defendant  is  without  any  remedy  at  law ;  and  the 
bill  shall  not  be  demurrable  therefor.  And  the  plaintiff  may, 
in  the  narrative  or  stating  part  of  his  bill,  state  and  avoid,  by 
Qounter-averments,  at  his  option,  any  matter  or  thing  which  he 
supposes  will  be  insisted  upon  by  the  defendant,  by  way  of 
defense  or  excuse,  to  the  case  made  by  the  plaintiff  for  relief. 
9?he  prayer  of  the  bill  shall  ask  the  special  relief  to  which  the 
plaintiff  supposes  himself  entitled,  and  also  shall  contain  a 
prayer  for  general  relief;  and  if  an  injunction,  or  a  writ  of  ne 
exeat  regno  or  any  other  special  order  pending  the  suit,  is 
required,  it  shall  also  be  specially  asked  for. 

GoBtents  of  hill  proper.— The  bill  must  contain  on  its  face 
Bufiicicnt  matter  to  maintain  case  of  plaintiff  ([Harrison  v, 
Nixon,  9  Peters,  4h8),  but  a  general  statement  ot  the  facts  ia 
sufficient ;  it  is  not  necessary  to  set  out  all  the  minutia.  Dun- 
ham V,  Bailway  Co.  1  BOnd,  442.  There  should  be  a  prayer  for 
general  relief,  and  under  it  other  relief  consistent  with  the 
case  made  out  may  be  granted,    English  v,  Foxall,  2  Petenii 

Eq.Pu  — S4. 
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1)95;  WaldenD.  Bodley,  U  Peters,  156;  Hobson  v.  McArthnr. 
16  Peters,  182.  Under  such  prayer  damages  may  be  allowed 
(Penhallow  v.  Doane,  3  Diul.  86)  or  specific  performacoe 
ordered  (Taylor  v.  Merchants'  F.  I.  Go.  9  How.  490);  butreUef 
entirely  inconsistent  with  that  prayed  for  will  not  be  granted. 
Wilson  V.  Graham,  4  Wash.  C.  C.  53.  Though  not  entitled  to 
relief  prayed  for,  other  relief  may  be  granted  under  the  general 
prayer.  Moore  v.  Mitchell,  2  Woods,  483.  The  writ  of  ne  exeai 
pending  the  suit  must  be  specially  prayed  for.  Lewis  v,  Sbaio- 
wald,  7  Sawy.  403. 

ItlTLS  88. 

Parties  out  of  juriidietion.— If  any  person,  other  than  those 
named  as  defendants  in  the  bill,  shall  appear  to  be  necessary  ox 
proper  parties  thereto,  the  bill  shall  aver  the  reason  why  they 
are  not  made  parties,  by  showing  them  to  be  without  the  juris- 
diction of  the  court,  or  that  they  cannot  be  joined  without  oust- 
ing the  jurisdiction  of  the  court  as  to  the  other  parties.  And 
as  to  persons  who  are  without  the  jurisdiction  and  may  properly 
be  made  parties,  the  bill  may  pray  that  process  may  issue  to 
make  them  parties  to  the  bill  if  they  should  come  within  the 
jurisdiction. 

Absence  of  necessary  parties. — Where  necessary  parties  are 
out  of  thejurisdiction  it  should  so  appear  on  the  pleadings. 
Tobin  «.  Walkinshaw,  1  McAll.  26. 

ETJLE  28. 

Prayer  for  process.  —  The  prayer  for  process  of  subpoena  in 
the  bill  shall  contain  the  names  of  all  the  defendants  named  in 
the  introductory  part  of  the  biU,  and  if  any  of  them  are  known 
to  be  infants  under  age,  or  otherwise  under  guardianship,  shall 
state  the  fact,  so  that  the  court  may  take  order  thereon  as  jus- 
tice may  require,  upon  the  return  of  the  process.  If  an  injunc- 
tion, or  a  writ  of  ne  exeat  regnoy  or  any  other  special  order 
pending  the  suit,  is  asked  for  in  the  prayer  for  relief,  that  shaO 
be  sufficient  without  repeating  the  same  in  the  prayer  itit 
process. 

BTILE  84. 

Kgnitnre  of  counsel. — £very  bill  shall  contain  the  signatnxe 
of  counsel  annexed  to  it,  which  shall  Ir  considered  as  an  affirm- 
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ation  on  his  part  thai  upon  the  instmctions  given  to  Lim  and 
the  case  laid  before  him,  there  is  good  ground  for  the  suit,  in 
the  manner  in  which  it  is  framed. 

Signature  of  counsel. — Unlt^ss  signed  by  counsel,  the  bill  is 
demurrable.  But  8igning  on  tlie  back  is  sufficient.  Dwigbt  v. 
Humphrey,  3  McLean,  104.  Signing  as  ''solicitor"  is  bufii- 
cieni,  and  as  proper  as  signing  **  of  counsel.'*  Stineon  v.  Uil- 
drup,  8  Biss.  376.  Being  ordered  off  the  files,  the  bill  may  be 
signed,  and  on  motion  restored.  Boach  v.  Hulings,  5  Crancb 
C.  C.  637. 

BVLE  25. 

Taxable  costs. — In  order  to  prevent  imnecessary  costs  and 
expenses,  and  to  promote  brevity,  succinctness,  and  directness 
in  the  allegations  of  bills  and  answers,  the  regular  taxable  costs 
for  every  bill  and  answer  shall  in  no  case  exceed  the  sum  which 
is  allowed  in  the  State  court  of  chancery  in  the  distiict,  if  any 
there  be ;  but  if  there  bo  none,  then  it  shall  not  exceed  the  sum 
of  three  dollars  for  every  bill  or  answer. 

SGAHDAL  AHB  IMFEBTHfENGE  IK  BILLS. 

EULE  23. 

Surplusage.  — Every  bill  shall  be  expressed  in  as  brief  and 

succinct  terms  as  it  reasonably  can  be,  and  shall  contain  no 

unnecessary  recitals  of  deeds,  documents,  contracts,  or  other 

instruments,  in  hoec  verhay  or  any  other  impertinent  matter,  or 

any  scandalous  matter  not  relevant  to  the  suit.    If  it  does,  it 

may  on  exceptions  be  referred  to  a  master  by  ar;y  judge  of  the 

court  for  impertinence  or  scandal ;  and  if  so  found  by  Lim,  the 

matter  shall  be  expunged  at  the  ex])cnse  of  the  plaintiff,  and  he 

aball  pay  to  the  defendant  all  his  costs  in  the  suit  up  to  thct 

lime,  unless  the  court  or  a  judge  thereof  shall  otherwise  order. 

If  the  master  shall  report  that  the  bill  is  not  scandalous  or 

impertinent,  the  plaintiff  shall  be  entitled  to  all  costs  occasioned 

by  the  reference, 

Impertinance.  — Impertinences  are  matters  not  pertinent  or 
irelevaut  to  tho  points  properly  l>eforo  the  court  lor  decision 
(Wood  V.  Mann.  1  Bum.  578).  oi*  such  mattern  as  are  stated  with 
needless  prolixity.    Chapman  v»  School  District,  Deady,  108. 
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Matter  which  is  entirely  immaterial  is  impertinent,  and  slionld 
be  expuuged.  Langduu  v.  Goddard,  3  iitorv,  13.  Where  excep- 
tions are  taken  for  imjiertinence,  the  i>l<-aai.ng  will  be  given  a 
liberal  construction.    Griswold  v.  Hill,  1  Paine,  390. 

BTTLS  27. 

Exceptions,  how  taken. — No  order  shall  be  made  b^  any 
judge  for  referring  any  bill,  answer,  or  pleading,  or  other  i. lat- 
ter, or  proceeding  depending  before  the  court  for  scandai  or 
impertinence,  unless  exceptions  are  taken  in  writing  and  signed 
by  counsel,  describing  the  particular  passages  which  are  con- 
sidered to  be  scandalous  or  impertinent ;  nor  unless  the  excep- 
tions shall  be  filed  on  or  before  the  next  i*ulo  day  after  the 
process  on  the  bill  shall  bo  returnable,  or  after  the  answer  or 
pbading  is  filed.  And  such  order,  when  obtained,  shall  be 
considered  as  abandoned,  unless  the  party  obtaining  the  order 
shall,  without  any  unnecessary  delay,  procure  the  master  to 
examine  and  report  for  the  same  on  or  before  the  next  succeed* 
ing  rule  day,  or  the  master  shall  certify  that  further  time  ia 
necessary  for  him  to  complete  the  examination. 

Allowance  of  ezc<3ption.  —  An  exception  taken  for  imperti- 
nence mucit  be  allow <  a  in  whole  or  not  at  all.  Chapman  v. 
School  District,  Deady,  108. 

AlKENDMENT  01  BILLS. 

BULE  28. 

As  of  course. — The  plaintiH  shall  be  at  liberty,  as  a  mattes 
of  course,  and  without  payment  of  costs,  to  amend  h's  bill  in 
any  matter  whatsoever,  before  any  copy  has  been  taken  out  of 
the  clerk's  office,  and  in  any  small  matters  afterwards,  such  as 
filing  blanks,  correcting  errors  of  dates,  misnomer  of  parties, 
misdescription  of  promises,  clerical  errors,  and  geneinlly  in 
matters  oi  form.  But  if  ho  amend  in  a  material  point  (as  he 
may  do  of  course)  after  a  copy  has  been  so  taken,  before  any 
answer  or  plea,  or  demurrer  to  the  bill,  he  shall  pay  to  tho 
defendant  the  costs  occasioned  thereby,  and  shall,  without 
delay,  furnish  him  a  iair  copy  thereof  free  of  expense,  with 
suitable  references  to  the  places  where  the  same  aro  to  be 
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inserted.  And  if  {he  amendments  are  nnmerons,  he  shall  for- 
nish  in  like  manner,  to  the  defendant,  a  copy  of  the  whole  bill 
8B  amended ;  and  if  there  be  more  than  one  defendant,  a  copy 
shall  be  furnished  to  each  defendant  affected  thereby. 

Amendments  of  bills.  — Amendments  are  only  allowed  where 
ihe  bill  in  detective  in  parties,  the  prayer,  or  in  omission  of 
some  fact  connected  with  the>substance  of  ihe  case.  Shields  it. 
Barrow,  17  How.  130.  To  insert  a  wholly  different  case  is  not 
properly  an  amendment.  Shields  v,  Barrow,  17  How.  130: 
Goodyear  v.  Bourn,  3  Blatchf.  266.  Certain  amendments  will 
be  permitted  at  any  stage  of  the  case,  as  to  brine  in  an  essential 
party  ( Walden  v,  Bodlev,  14  Peters,  156 ;  Bbields  v,  Barrow,  17 
How.  130 ;  Harrison  v,  ilowan,  4  Wash.  202),  or  to  aver  citizen- 
ship (Fisher  v.  Butherford,  Bald.  188;  Hilliard  v.  Brevoort,  4 
McLean,  25) ;  but  amendments  which  change  the  character  of 
the  bill  should  rarely  be  admitted  after  the  case  is  set  for  hear^ 
ing.  Walden  v,  Bodlej,  14  Peters,  156.  New  matter  which 
accrued  since  filing  original  bill  cannot  be  introduced  by 
amendment,  but  only  by  supplemental  bill.  Oopen  v.  Flesher, 
1  Bond,  440 ;  Swatzel  v,  Arnold,  Woolw.  383.  Amending  a  bill 
on  which  an  injunction  was  granted  does  not  usually  affect  the 
injunction.  Bead  v.  Oonsequa,  4  Wash.  0.  C.  17o.  Process 
need  not  be  issued  on  an  amended  bill  against  defendants  who 
are  in  court,  and  therefore  have  notice.  Xongworth  t».  Taylor, 
1  McLean,  514.  Proper  procedure  is  to  file  an  amended  bill, 
and  not  to  interline  original  bill.  Pierce  v.  West,  8  Wash. 
G.  G.  855.  Such  amended  bill  should  state  no  more  of  the 
original  bill  than  may  be  necessary  to  make  intelligible  the 
Amendments.    Pierce  v.  West,  3  Wash.  C.  G.  355, 

STTLE  29. 

•  By  order  of  court.  — After  an  answer,  or  plea,  or  demurrer 
is  put  in,  and  before  replication,  the  plaintiff  may,  upon  motion 
or  petition,  without  notice,  obtain  an  order  from  any  judge  of 
the  court  to  amend  his  bill  on  or  before  the  next  succeeding 
rule  day,  upon  payment  of  costs  or  without  payment  of  costs, 
as  the  court  or  a  judge  thereof  may  in  his  discretion  direct. 
But  after  replication  filed  the  plaintiff  shall  not  be  permitcd  to 
withdraw  it  and  to  amend  his  biU,  except  upon  a  special  order 
of  a  judge  of  the  court,  upon  motion  or  petition,  after  due 
notice  to  the  other  party,  and  upon  proof  by  af&davit  that  the 
same  is  not  made  for  the  purpose  of  vexation  or  delay*  or  that 


the  matter  of  HiB  proposed  amendmeBt  ia  material,  and  oonld 
not  with  reasonable  diligence  have  been  sooner  introduced  into 
the  bill,  and  upon  the  plaintiff 'a  submitting  to  such  other  terms 
as  may  be  imposed  by  the  judge  for  speeding  the  cause. 

jbnendment  after  answer. — Matter  which  could  not  sooner 
have  bec'U  introduced  may  be  allowed  by  amendment  after 
replication  (Wharton  v.  IjOwrey«  2  Ball.  364);  but  where  it 
could  have  been  done  sooner,  even  in  small  matters,  tho 
amendment  will  not  be  allowed.  Boss  v.  Carpenter,  6  McLean» 
832 ;  Clifford  o.  Coleman.  13  Blatchf.  210.  If  after  reiilicatiou 
amended  bill  be  filed  without  leave,  it  will  on  motion  be 
stricken  from  the  files.  Washington  B.  B.  Co. «.  Bi*asley,  10 
Wall.  299.  Where  demurrer  to  bill  is  sustained,  if  justice 
require  it  this  court  may  allow  an  amendment  (Hunt  v.  B0U9- 
maniere's  Admr.  2  Mason,  342) ;  but  where  a  case  has  been  di  - 
missed  for  want  of  jurisdiction  the  bill  cannot  be  amended  nor 
cause  restored.  Jackson  v.  Ashton,  10  Peters,  480.  ^  This  court 
has  power,  even  after  hearing,  where  a  cause  for  relief  is  made 
out,  out  not  that  shown  in  the  bill  to  allow  amendments  sc  as 
to  do  substantial  justice.  Neale  v.  Neales,  9  Wall.  1;  Tho 
Tremolo  Patent,  23  Wall.  518;  Battle  t>.  Mutual  L.  I.  Co.  10 
Blatchf.  418.  Amendments  regularly  made  cannot  be  avoided 
by  a  motion  to  set  them  aside.  Xdchtenaner  v.  Cheney,  3 
MoCrazy,  119. 

BULE  80. 

Order,  wken  abandoned. — If  the  plaintiff  so  obtaining  any 
order  to  amend  his  bill  after  answer,  or  plea,  or  demurreri  or 
after  replication,  shall  not  file  his  amendments  or  amended 
bill,  as  the  case  may  require,  in  the  clerk's  office,  on  or  before 
the  next  succeeding  rule  day,  he  shall  be  considered  to  have 
abandoned  the  same,  and  tiie  caase  shall  proceed  as  if  no 
application  for  any  amendment  had  been  made. 

BXKirBBEBfl  JkKB   FLE18. 

BULE  81. 

When  allowed. — No  demurrer  or  plea  shall  be  allowed  to 
be  filed  to  any  bill,  unless  upon  a  certificate  of  counsel  that  ia 
his  opinion  it  is  well  founded  in  point  of  law,  and  supported  by 
the  affidavit  of  the  defendant  that  it  is  not  interposed  for  deli^  ; 
and  if  a  plea,  that  it  is  true  in  point  of  fact 


^'• 
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Gtrtifi^Mtta  of  eonniel,  ai&dsYit,  etc.— -Where  pleas  are  not 
accompauitKl  Ly  tbe  proper  certiiicato  aud  affidavit,  they  Bhoiild 
be  disregarded  (Matioual  Bank  v.  Insurance  Cu.  14  Otto,  55.  7G ; 
Becor  v.  Singleton,  3  McCrary,  092;  Filer  v.  Levy,  17  Fed.  Rep. 
610);  but  if  plain  tiff  instead  of  disregarding  it  demur  to  it,  he 
waives  the  certificate  aud  affidavit.  Ctocdyear  v,  Toby,  6 
Blatchf.  130. 

RT7LE82. 

'With  leave  of  court. — The  defendant  may,  at  any  time 
loefore  the  bill  is  taken  for  confeesed,  or  afterwards  with  the 
leave  of  the  court  demur  or  plead  to  the  whole  bill,  or  to  part 
of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer  as  to 
the  residue;  but  in  every  case  in  which  the  bill  specially 
e^axgeB  fraud  or  combination,  a  plea  to  such  part  must  be 
accompanied  with  an  answer  fortifying  the  plea,  and  explicitly 
denying  the  fraud  and  combinaticn,  and  the  facts  on  which  the 
charge  is  founded. 

Allowance  o£— Defendant  may  meet  plaintiff's  bill  either 
by  demurrer,  plea,  or  answer  (Livingston  v.  Story,  9  Peters, 
632) ,  at  any  time  before  the  bill  is  taken  for  confessed  (Oliver 
e.  Decatur,  4  Granch  C.  C.  45ti.  A  demurrer  to  the  whole  bill 
moat  be  overruled  if  any  part  of  it  is  sufficient.  AtwiU  v.  Fer- 
rett,  2  BUtchf.  39;  Heath  «.  Erie  li.  B.  Co.  8  Blatchf.  348; 
Brandon  Co.  v.  Prime,  14  Blatchf.  S71 ;  Perry  v.  Littlefield,  17 
Blatchf.  273 ;  Livingston  v.  Story,  9  Peters,  632.  A  demurrer 
in  part  followed  by  an  answer  to  rest  is  proper  and  allowable. 
Pierpont  t^.  Fowle,  2  Wood.  &  M.  23;  Crescent  City  Co.  t^. 
Batcners'  etc.  Co.  12  Fed.  Bep.  223.  Where  the  demurrer  or 
plea  and  answer  is  to  the  same  matter,  defendant  may  bo  com- 
polled  to  elect  by  which  he  will  abide.  Qiycs  v.  Payton,  13 
Blatchf.  420.  A  demurrer  that  the  plea  is  defective  in  not 
responding  to  all  allegation  in  the  bill  is  not  good,  for  a  pica 
may  be  to  the  whole  bill  or  to  part  only  (Beard  v.  Bowler,  2 
Bond,  13);  a  plea  may  also  be  g<od  in  part  and  bad  in  pai't. 
"Wythe  V,  Palmer,  8  Sawy.  412 ;  Kirkpatrick  v.  White,  4  Wash. 
C.  C.  595.  Defendant  cannot  as  a  matter  of  right  file  more 
than  one  plea  (Wheeler  v.  HcCormick,  8  Blatchf.  267 ;  Lamb 
«.  Starr,  I)eady,  351),  but  when  Justice  or  necessity  require  it, 
court  may  allow  several  pleas,  x^oyes  v,  Willard,  1  Woods,  187. 
Where  several  pleas  are  nled  without  leave,  defendant  must  elect 
by  which  be  will  stand.  Noyes  v.  Willard,  1  Woods,  187. 
Irand  alleged  in  the  bill  must  be  denied  as  well  where  a  plea  is 
entered  as  when  an  answer  is  filed.    Lewis  v,  Baird,  8  McLeaOy 
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66 :  Burnley  v.  Jefifersonyille.  3  McLean,  336 ;  Shelton  v.  TiiBn« 
6  How.  163;  House  v.  Mullen,  22  Wall.  42. 

BTTLE  83. 

Arguineiit  on  plea.  -^-The  plaintiff  may  set  down  the  demur- 
rer or  plea  to  be  argued,  or  he  may  take  issue  on  the  plea.  If, 
upon  an  issue,  the  facts  stated  in  the  plea  be  determined  for  the 
defendant,  they  shall  avail  him  as  far  as  in  law  and  equity  they 
ought  to  avail  him. 

Plea,  argument  on— Keplication  to.— If  plea  is  in  proper 
form,  plaintiif  should  either  set  it  down  for  argument  or  reply, 
and  talte  issue  on  it.  Bhode  Island  v.  Massachusetts,  14  Peters, 
210.  Where,  without  reoly,  plaintiff  set  down  the  plea  for 
argument,  all  the  facts  wellpleaded  aie  considered  as  admitted 
(Melius  V.  Thompson,  1  CUff.  125  :  Parton  v.  Prang,  3  ClifE  687 ; 
S.  C.  2  Off.  Pat  Gaz.  619 ;  Gallagher  v.  Roberts,  1  Wash.  C.  C. 
320) ;  plaintiff  merely  denying  their  legal  sufficiency  to  prcTent 
a  recovery.  Bhode  Island  v.  Massachusetts,  14  Peters,  210.  If 
plaintiff  instead  of  setting  down  plea  for  argument  reply  and 
take  issue  on  it,  he  admits  its  sufficiency  as  a  defense,  if  the 
facts  it  alleges  shall  be  established  (Myers  v.  Dorr,  13  Blatchf. 
23) ,  and  if  the  facts  are  proven  the  dismission  of  the  bill  is 
simply  a  matter  of  course,  (jtemon  v,  Boccaline,  2  Wash.  C.  G. 
199. 

BTTLE  84. 

Costs  on  demurrer  overruled.— If,  ux)on  the  hearing,  any 
demurrer  or  plea  is  overruled,  the  plaintiff  shall  be  entitled  to 
his  costs  in  the  cause  up  to  that  period,  unless  the  court  shall 
be  satisfied  that  the  defendant  had  good  ground  in  point  of  law 
or  fact  to  interpose  Ihe  same,  and  it  was  not  interposed  vexa- 
tiously  or  for  delay.  And  upon  the  overruling  of  any  plea  or 
demurrer,  the  defendant  shidl  be  assigned  to  answer  the  bill,  or 
so  much  thereof  as  is  covered  by  the  plea  or  demurrer,  the  next 
succeeding  rule  day,  or  at  such  other  period  as,  consistently 
with  justice  and  the  rights  of  the  defendant,  the  same  can,  in 
the  judgment  of  the  court,  be  reasonably  done ;  in  default 
whereof,  tlie  bill  shall  be  taken  against  him,  pro  confesso,  and 
the  matter  thereof  proceeded  in  and  decreed  accordingly. 

Demurrer  overruled.  —  On  overrulinj?  of  demurrer  or  plea, 
defendant  may  answer  as  a  matter  of  right.    Sims  ».  Lyle,  4 


285  ZQXTITT  Buuss.  11^.  83-37 

Wash.  C.  C.  803;  Woostcr  v.  Blake,  7  Fed.  Kcp.  816.  In  such 
cases  before  a  bill  can  be  taken  i'or  conlesstu,  the  defendant 
must  have  been  iiiled  to  answer.  Haldermau  v.  Halderman, 
Hemp.  407.  Where  some  of  defendautt)  fail  to  answer,  the  bill 
as  to  them  may  be  taken  as  confossed.  Suydam  v.  Beals,  4 
McLean,  12.  If  the  decree  is  taken  pro  cortfe880  before  the 
time  given  to  answer  has  expired,  it  wi^l  be  set  aside  on  motion. 
Fellows  V,  Hall,  3  Mc  Lean,  487. 

BtTLE  85. 

Gocts  on  demurrer  allowed.— If,  upon  the  hearing,  any 
demurrer  or  plea  shall  be  allowed,  the  defendant  shall  be 
entitled  to  his  costs.  But  the  court  may  in  its  discretion,  upon 
motion  of  the  plaintiff,  allow  him  to  amend  his  bill  upon  such 
terms  as  it  shall  deem  reasonable. 

Demurrer  allowed.— Costs  are  allowed  in  thodbcretion  of 
the  court.  Brooks  v.  Cyam,  2  Story,  553.  Plaintiff  is  not 
entitled  as  a  matter  of  ri^Lt  to  amend  nis  bill  after  a  demurrer 
thereto  is  sustained  (National  Bank  v.  Carpenter,  11  Otto,  567 ; 
Hunt  V.  Bousmaniere*s  Admr.  2  Hason,  842):  but  the  court 
may  in  its  discretion  grant  him  leave  to  amend  on  rcaBonablo 
terms.  Hunt  v.  Bousmahiero's  Admr.  2  Hason,  342 ;  Dwight 
V.  Humphreys,  8  McLean,  104 ;  Eetchum  v.  Driggs,  6  McLean, 
14.  Amendments  thus  allowed  do  not  affect  tlie  jurisdiction, 
but  relate  back  to  and  become  part  of  the  original  bill.  Gaylor 
e.  B.  R.  Co.  6  Biss.  286.  An  oraer  refusing  leave  to  thus  amend 
cannot  be  reviewed  in  the  supreme  court.  National  Bank  v. 
Carpenter,  11  Otto,  567. 

HITLE  86. 

Demnrrer,  snlOcieney  of. — No  demurrer  or  plea  shall  be 
held  bad  and  oi^rerruled  upon  argument,  only  because  such 
demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as  It 
might  by  law  have  extended  to. 

UTILE  37. 

Demurrer  and  answer  to  same  matter.— !7o  demurrer  or 
plea  shall  be  held  bad  and  overruled  upon  argument,  only  be- 
cause the  answer  of  the  defendant  may  extend  to  some  part  of 
the  same  matter  as  may  be  covered  by  such  demurrer  or  plea. 

Effect  cf.  —  Where  the  same  matter  is  covered  both  by 
answer  and  by  plea  the  pica  will  stand  in  the  place  of  the 
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finswer  and  OTemile  it.  Lewis  v,  Baird,  3  KcLesii,  56 ;  Fergti* 
Bon  V,  O'Hara,  1  Peters  G.  0. 193.  Defendant  cannot  demur, 
plead,  and  answer  to  the  whole  bill  at  the  same  time.  Crescent 
City  Co.  V,  Butchers'  etc.  Co.  12  Fed.  Eep.  225.  Where  the 
answer  is  broader  than  the  plea  the  latter  is  overraled.  Lewis 
V.  Baird,  8  McLean,  56.  The  proper  coarse  in  these  cases  is  u 
motion  to  strike  out,  or  to  compel  defendant  to  elect  between 
an  answer,  demurrer,  and  plea.  Hayes  v.  Dayton,  18  Blatchf. 
420.  But  if  plaintiff  go  to  mal  on  plea  or  demurrer,  he  cannot 
object  on  the  argument  that  the  answer  is  a  waiyer  of  demurrer 
or  plea.    Hayes  v.  Dayton,  18  Blatchf,  420« 

BTTLE  38. 

Admissioii  by  failure  to  reply.— If  the  plaintiff  shall  not 
reply  to  any  plea,  or  set  down  any  plea  or  demurrer  for  argu- 
ment, on  the  rule  day  when  the  same  is  filed,  or  on  the  next 
succeeding  rule  day,  he  shall  be  deemed  to  admit  the  truth  and 
sufficiency  thereof,  and  his  bill  shall  be  dismissed  as  of  coarse, 
unless  a  judge  of  the  court  shall  allow  him  further  time  for  the 
purpose. 

Dismissal  on  failure  to  reply. — Where  a  plea  exists  which 
has  not  been  replied  to  or  set  down  for  hearing  before  the  sec- 
ond term  after  filing,  cause  will  be  dismissed.  Poultney  r. 
Lafayette,  3  How.  81 ;  Parton  v.  Prang,  8  CUff.  537 ;  S.  C.  3 
Off.  Fat.  Gaz.  619.  A  replication  to  a  plea  admits  its  suffi- 
ciency as  much  as  if  set  down  for  argument  and  allowed. 
Hughes  V.  Blake,  6  Wheat.  453.  If  instead  of  filing  replication 
plaintiff  set  down  cause  for  hearing,  this  admits  the  truth  of 
everything  well  pleaded.  Parton  v.  Prang,  3  Cliff.  537 ;  Leeds 
r«  Marine  Ins.  Co.  2  Wheat.  380.  But  a  bill  will  not  be  dis- 
missed unless  the  x>arty  had  proper  notioe  under  rule  4  of  filing 
pleas  or  demurrers.  Newby  o.  Oregon  C.  B.  B.  Co.l  Bawy.  68. 
If  plea  or  demurrer  is  insufficient  under  rule  31  in  not  haying 
proper  certificate  and  affidavit,  failure  to  act  on  it  is  no  ground 
for  dismJBBal.    National  Bank  v.  Insurance  Co*  14  Otto,  54. 

Alls  WEBS. 

BTTLE  30. 

Suffleieney  of. — The  rule,  that  if  the  defendant  submits  to 
answer  ho  shall  answer  fully  to  all  the  matters  of  the  bill,  shall 
no  longer  apply  in  cases  where  he  might  by  plea  proteet  him« 
self  from  such  answer  and  discovery.    And  the  defendant  shall 
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be  entitled  in  all  cases  by  ansver  to  insist  upon  all  matters  of 
defense  (not  being  matters  of  abatement,  or  to  the  character  of 
the  parties,  or  matters  of  form)  in  bar  of  or  to  the  merits  of  the 
bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea  in 
bar ;  and  in  snch  answer  he  shall  not  be  compellable  to  answer 
any  other  matters  than  he  would  be  compellable  to  answer  and 
discover  upon  filing  a  plea  in  bar,  and  an  answer  in  support  of 
each  plea,  touching  the  matters  set  forth  in  the  bill  to  avoid  or 
repel  the  bar  or  defense.  Thus,  for  example,  a  bona  fde  pur- 
chaser for  a  valuable  consideration,  without  notice,  may  set  up 
that  defense  by  way  of  answer  instead  of  plea,  and  shall  be 
entitled  to  the  same  protection,  and  shall  not  be  compellable  to 
make  any  further  answer  or  discovery  of  his  title  than  he 
would  be  in  any  answer  in  support  of  such  plea. 

Xztent  and  ini&eieBoy  of. — If  by  answer  defendant  setup 
a  bar,  he  need  not  answer  further,  and  his  failure  to  answer  is 
no  ground  of  exception  (Chiines  v.  A^elly,  1  Woods,  238),  as 
where  bar  of  Statute  of  Limitations  is  set  up.  Sample  v.  The 
Bank,  1  Woods,  523.  But  pleas  to  the  juiisdiction  do  not  ex- 
cuse further  answer.  They  cannot  be  taken  advantage  of  by 
general  answer  (Livingston  v.  Story,  11  Peters,  852) ;  but  must 
be  taken  by  special  plea,  Wickliffe  v.  Owings,  17  How.  47; 
Wood  V.  Mann,  1  Sum.  578.  Where  tht  answer  admits  the 
focts,  but  setd  up  matter  by  way  of  avoidance,  plain  tiff  need  not 
prove  the  facts,  but  defendant  must  prove  snch  matter  in 
avoidance.  Clarke  v.  White,  12  Peters,  l78 ;  Bandall  v.  Phillips, 
'8  Mason,  378.  All  the  facts  called  in  question  must  be  re- 
sponded to  by  answer,  and  not  bv  pica.  Bailey  v,  Wright,  2 
^^nd,  181.  Defendant's  answer,  if  uncontradicted  by  any  wit- 
ness, is  conclusive  evidence  in  his  favor.  Lenox  v,  Prout,  3 
Wheat.  520;  Union  Bank  v.  Qeary,  5  Peters,  98;  Higbe  r» 
Hopkins,  1  Wash.  C.  C.  230;  Carpenter  v.  Prov.  W.  I.  Co.  4 
How.  185 ;  Hughes  v,  Blake,  1  Mason,  515 ;  Langdon  v.  God- 
dard,  2  Story,  267 ;  Gould  v.  Gould,  3  Stoiy,  516 ;  Greeley  v. 
Smith,  8  Stoiy,  659.  It  must  be  impugned  by  more  than  the 
testimony  of  one  witness.  Towne  v.  Smith,  1  Wood.  &  M.  115 ; 
Delano  v,  Winsor,  1  Cliff.  501 ;  Pomeroy  t>.  Manin,  2  Paine, 
476.  Complainant  must  have  at  least  two  witnesses,  or  one 
^tness  and  corroborative  circumstances,  or  he  i»  not  entitled 
to  relief.  Toby  v.  Leonard,  2  Cliff.  40 ;  Gilman  v.  Libbey,  4 
Cliff.  447;  Hayward  v.  National  Bank,  2  Cliff.  294;  (Pernor  v. 
Bocealine,  2  Wash.  C.  C.  199 ;  Walker  v,  Derby,  5  Biss.  134. 
Where  the  answer  relies  on  new  matter  defendant  must  provo 
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it ;  the  answer  is  not  evidence  to  support  it,  Bandall  v,  Phil- 
lips, 8  Mason,  878.  Beft^ndant  cannot  make  out  one  case  in  the 
answer  and  another  on  the  proof;  the  allegata  and  probata 
must  agree.  Boone  v.  Chiles,  10  Peters,  177.  The  answer  of  a 
defendant  is  not  evidence  against  a  co-defendant  (Field  v.  Hol- 
land, 6  Oranch,  8 ;  Bussell  v,  Clark,  7  Cranch,  69 ;  Clarke's  Ex. 
V.  Van  Beimsdyk,  9  Cranch,  153 ;  Leeds  v.  Marine  Ins.  Co.  2 
Wheat.  880;  Morris  v.  Nixon,  1  How.  119):  except  where  the 
defendants  are  partners  (Van  Beimsdyk  v.  Kane,  1  Gall.  680); 
or  defendants  are  privies  in  estate.  Osborne  v,  U.  B.  BanJi^ 
9  Wheat.  788. 

BULE  40. 

A  defendant  shall  not  be  bound  to  answer  any  statement  or 
charge  in  the  bill,  unless  specially  and  particularly  interrogated 
thereto ;  and  a  defendant  shall  not  be  bound  to  answer  an; 
Interrogatory  in  the^  bill,  except  those  interrogatories  which 
Buch  defendant  is  required  to.  answer ;  and  where  a  defendant 
shall  answer  any  statement  or  charge  in  the  bill  to  which  he  i» 
not  interrogated,  only  by  stating  his  ignorance  of  the  matter 
80  stated  or  charged,  such  answer  shall  be  deemed  impertinent. 

Ordered,  that  the  fortieth  rule,  heretofore  adopted  and  pro- 
mulgated by  this  court  as  one  of  the  rules  of  practice  in  suits 
in  equity  in  the  circuit  courts,  be,  and  the  same  is  hereby, 
repealed  and  annulled.  And  it  shall  not  hereafter  be  necessary 
to  interrogate  a  defendant  specially  and  particularly  upon  anj 
statement  in  the  bill,  unless  the  complainant  desires  to  do  bo» 
to  obtain  a  discovery. 

Amended  December  Term,  1850,  as  in  second  paragraph,  10  How.  v. 

Bequisines  and  forms  of  intarroffatoriss  prior  to  amend-* 
inent.--«4See  Young  v,  Grundy,  3  Ci-anch,  51;  Treadwell  v. 
Cleveland,  3  McLean,  233  ;  Langdon  v.  Ooddard,  8  Story,  13  ;' 
Parsons  v.  Cumming,  1  Woods,  461.  Where  complainant  de- 
sires to  obtain  a  discovery  he  must  propound  the  interrogai- 
tories  according  to  the  rules.    Bailey  v.  Youogi  I2,Blatchf.  200. 

SULE  41. 

InterrogatorUui  to  be  numbered.— The  htterrogatories  eon* 
tained  in  the  intenogating  part  of  the  bill  shall,  be  divided  as 
conveniently  as  may  be  from  each  other,  and  numbered  con- 
secutively 1,  2,  8,  etc, ;  and  the  interrogatories  whioh  eacdk 
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defendant  is  required  to  answer  shall  be  specified  in  a  note  at 
the  foot  of  the  bill,  in  the  form,  or  to  the  effect  following,  that 
is  to  say:  "The  defendant  (A.  B.)  is  required  to  answer  the 
inteiTogatories  numbered  respectiycly  1,  2,  3,"  etc. ;  and  the 
ofSce  copy  of  the  bill  taken  by  each  defendant  shall  not  contain 
any  interrogatories  except  thoso  which  such  defendant  is  so 
required  to  answer,  unless  such  defendant  shall  require  to  be 
furnished  with  a  copy  of  the  whole  bill. 

Answer,  when  not  evidence. — If  the  complainant,  in  hia 
bill,  shall  waive  an  answer  under  oath,  or  shall  only  require  an 
answer  under  oath  with  regard  to.  certain  specified  interroga* 
tories,  the  answer  of  the  defendant, -though  under  oath,  except 
such  part  thereof  as  shall  bo  directly  responsive  to  such  inter- 
rogatories, shall  not  bo  evidence  in  his  favor,  unless  the  cause 
be  set  down  for  hearing  on  bill  and  answer  only;  but  may 
nevertheless  be  used  as  an. affidavit,  with  the  same  effect  as 
heretofore,  on  a  motion  to 'grant  or  dissolve  an  injunction,  or 
on  any  other  incidental  motion  in  the  cause ;  but  this  shall  not 
prevent  a  defendant  from  becoming  a  witness  in  his  own  behalf 
under  section  three  of  the  act  of  Congress  of  July  2,  1864. 

Second  parafrraph  added'  by  amendment.  May  6, 1872,  13  Wall,  zi ;  see 
Revised  Statutes,  1 858,  ante. 

Verification  of  answer,  waiving  of.— Where  plaintiff  does 
not  waive  the  oath  to  tlio  auswer  Le  is  bound  to  produce  two 
witnessc  s.  or  one  and  circumstances  corroborating  him,  to  over- 
tiirow  it  (Slessinger  v.  Buckingham,  8  Bawy.  46D) ;  but  if  plaint* 
iff  waive  the  oath  the  nnswer  is  not  evidence.  Patterson  v. 
Gaines,  6  How.  530.  Bat  a  waiver  by  bill  of  an  oath  to  the 
answer  amounts  to  nothing  rr.leps  accepted  bv  respondents 
(Amory  v.  Lawrence,  'i  Cliff.  5C4 ;  Holbrook  v.  Black,  8  L.  B. 
N.  U.  89) ;  and  if  not  accepted  defendant  is  bound  to  answer  on 
oath.    Heath  v.  Erie  B.  B.  Co.  8  Blatchf.  S48. 

BTTLE  42. 

Specified  interrogatories  part  of  the  bill.  — The  note  at  the 
foot  of  the  bill,  specifying  the  interrogatories  which  each 
defendant  is  required  to  answer,  shall  be  considered  and 
treated  as  part  of  the  bill,  and  the  addition  of  any  such  note 
to  the  bill,  or  any  alteration,  in.  or  addition  to  such  note  after 
£q.  Fu— 25. 
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the  bill  is  filed,  shall  be  considered  and  treated  as  an  amend- 
ment of  the  bill. 

BULE  43. 

From  preceding  interrogating  part.— Instead  of  the  words 
of  the  bill  now  in  use,  preceding  the  interrogating  part  thereof, 
and  beginning  with  the  words  "  to  the  end  thereof,"  there  shall 
hereafter  be  used  words  in  the  form  or  to  the  effect  following : 
**To  the  end,  therefore,  that  the  said  defendants  may,  if  they 
can,  show  why  your  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  their  several  and  respective  corporal 
oaths,  and  according  to  the  best  and  utmost  of  their  several  and 
respective  knowledge,  remembrance,  information,  and  belief, 
full,  true,  direct,  and  perfect  answer  make  to  such  of  the 
several  interrogatories  hereinafter  numbered  and  set  forth,  as 
by  the  note  hereunder  written  they  are  respectively  required 
to  answer ;  that  is  to  say,  — 

«'l.  Whether,  etc. 

*'  2.  Whether,  etc." 

Answer  to  interrogatorieB. — Where  the  answer  to  inter- 
rogatories is  evasive  defendant  will  be  ordered  to  make  a  full 
disclosure  and  to  pay  tbe  costs  of  the  hearing.  Langdon  «• 
Goddard,  S  Story,  13. 

BULE  44. 

What  interrogatories  need  not  be  aniwered.— A  defendant 
shall  be  at  liberty,  by  answer,  to  decline  answering  any  inter- 
rogatory, or  part  of  an  inten'ogatory,  from  answering  which  ha 
might  have  protected  himself  by  demurrer ;  and  he  shall  be  at 
liberty  so  to  decline,  notwithstanding  he  shall  answer  other 
parts  of  the  bill,  from  which  he  might  have  piotected  himself 
by  demurrer. 

BTTLE  45. 

Special  replication. — No  special  replication  to  any  answer 
shall  be  filed.  But  if  any  matter  alleged  in  the  answer  shall 
make  it  necessary  for  tlie  plaintiff  to  amend  hid  bill,  he  xnkj 
have  leave  to  amend  the  same,  with  or  without  the  payment  of 
costs,  as  the  court,  or  a  judge  thereofi  may  in  his-discrectiott 
direct. 
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Hot  permiMiblo.— A  special  replication  U  not  permiitcd. 
Matter  formerly  so  pli-adeu  must  to  Htt  up  by  bill  or  ameud- 
meut  (Taylor  v,  ikubam,  6  How.  k:*]),  a**  matter  in  responso 
to  allegauoud  iu  the  aubwer.  Taylor  v.  lieuham,  5  How.  2:]3. 
New  matter  mu8t  be  set  out  by  amcudmeut  to  the  bill.  Wilson 
V.  Btolly.  4  McLran,  275;  Coleman  v.  Martin,  6  Blatchf.  291. 
If  a  sp'cial  replication  is  fikd  j^eading  now  matter,  sucli 
matter  will  l>o  connidercd  surplusage  at  the  hearing.  Duponti 
V.  MaAsy,  4  Wanh.  C.  C.  138.  All  amendmen  h  under  this  rulo 
should  be  with  leave  of  the  court  (Clements  r.  Moore,  6  Wall.. 
299) ;  but  if  tiled  without  I-avo  and  n' it  objected  to,  objection  ia 
waived.    Clements  v.  Moore,  6  Wall.  299. 

SULE  46. 

Hew  or  supplemental  answer.— In  every  case  where  an 
amendment  shall  bo  made  after  answer  filed,  the  defendant 
shall  put  in  a  new  or  supplemental  answer  on  or  before  the 
next  succeeding  rule  day  after  that  on  which  the  amendment  or 
amended  bill  u  filed,  unless  the  time  is  enlarged  or  otherwise 
ordered  by  a  judge  of  the  court,  and  upon  his  default  the  like 
proceedings  may  be  had  as  in  cases  of  an  omission  to  put  in  an 
answer. 

FABTIES  TO  BILLS. 

BULE  47. 

Proper,  when  not  necessary  parties.— In  all  cases  where  it 
shall  appear  to  the  court  that  persons,  who  might  otherwise  be 
deemed  necessary  or  proper  parties  to  the  suit  cannot  be  made 
parties  by  reason  of  their  being  out  of  the  jurisdiction  of  the 
court,  or  incapable  otherwise  of  being  made  parties,  or  because 
their  joinder  would  oust  the  jurisdiction  of  t!ic  court  as  to  the 
parties  before  the  court,  the  court  may  in  their  discretion  pro- 
ceed in  the  cause  without  making  such  x>crsons  parties.;  and  in 
such  cases  the  decree  shall  bo  without  prejudice  to  the  rights  of 
fbc  absent  parties. 

Parties,  proper,  necessary  and  indispenrable.— The  gen- 
mil  rulo  is  that  all  pursons  inic rested  uhou Id  bo  made  i^arties 
plaintitf  or  defendant,  in  order  tliat  a  couipl  to  decree  may  be 
made  (Caldwell  r.  Taggart.  4  Peters,  190:  Morir:;n  t).  Mo:gan, 
a  Wheat.  29S ;  WillitimH  v.  Bankhearl,  19  Wall.  203 ;  Van  Eeims- 
ciyk  V,  Kudo,  1  QalL  871),  however  numerous  they  may  be. 
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West  V,  Bandall,  2  Kason,  181.  This  rule  does  not  affect  the 
jurisdiction  but  is  discretionary,  and  may  be  modified  aocoixl- 
ing  to  circumstances.  Elmenilorf  v,  Taylor,  10  Wheat.  152. 
No  person  not  made  a  party  to  the  suit  is  bound  by  tlie  decree. 
Finiey  v.  Bank  of  U.  S.  11  Wheat.  804.  Nor  is  a  decree  author- 
ized by  Congress,  or  this  court,  in  absence  of  a  party  'whose 
rights  may  be  affected  by  it.  Coiron  v.  JhEillandon,  19  How. 
113.  Where  no  relief  is  sought  against  persons  connected  \rith 
the  su^ect  of  the  suit  they  sliould  not  be  made  parties  defend- 
ant. French  17.  Shoemaker,  14  Wall.  814;  Fitch  v.  Creighton, 
24  How.  150;  Heath  v.  Erie  Dailway  Co.^8  Blatchf.  847;  Van 
Beimsdyk  v.  Eane,  1  Gall.  371.  Where  parties  are  merely  for- 
mal or  only  necessary  parties,  and  are  out  of  the  jurisdiction  of 
the  court  tliey  will  be  uispeused  with.  Abbott  v  American  H. 
B.  Co.  4  Blatchf.  4D1 :  Elmendorf  v.  Taylor,  10  Wheat.  152 ; 
Mallow  V.  Hinde,  12  Wheat.  193 ;  Vattier  'V.  Hinde,  7  Peters, 
252 ;  McCoy  v.  Bhodes,  U  How.  131.  Where  all  the  parties  are 
not  before  the  court  and  some  are  out  of  the  jurisdiction,  if  a 
decree  can  be  made  without  prejudice  to  their  interests,  this 
may  be  done.  (Cameron  v.  MBoberts,  3  Wheat.  591 ;  Hai-dingr 
V.  Handy,  11  Wheat.  103 ;  Gray  v,  Larrimore,  2  Abb.  U.  S.  542; 
Cole  S.  M.  Co.  V,  Virginia  &  C.  Co.  1  Sawy.  470;  Payne  «. 
Hook,  7  Wall.  425) ;  to  make  such  a  decree  is  discretionary  with 
the  court.  Merchants'  Bank  v,  Seton,  1  Peters,  299.  This  rule 
specially  reserves  the  rights  of  absent  parties.  Calhoun  v,  St. 
3bouis  &  Co.  14  Fed.  Bep.  4.  The  joinder  or  non-joinder  of 
merely  formal  parties  does  not  oust  the  jurisdiction  of  ihia 
court.  Wormley  «.  Wormley,  8  Wheat.  421 ;  Carneal  v.  Banks, 
10  Wheat.  181 :  Ward  v.  Arredondo,  1  Paine,  410.  Court  will 
dispense  with  joinder  of  those  whose  citizenship  would  oust 
the  court  if  it  can  decide  properly  without  them.  Harrison  «• 
XJrann,  1  Stoiy,  64 ;  Joy  v.  Wirtz,  1  Wash.  C.  C.  517 ;  Drake  ©. 
Goodridge,  6  Blatchf.  151.  Where  parties  are  indispensable  to 
a  decree,  though  out  of  the  jurisdiction,  the  court  will  not  pro- 
ceed without  them,  and  wiU  dismiss  the  bill.  Blddle  v.  Man- 
deville,  5  Cranch,  823 ;  Bussell  «.  Clarke,  7  Cranch,  64-;  Mar- 
shall V,  Beverly,  5  Wheat.  813 ;  Connecticut  v,  Pennsylvania,  5 
Wheat.  424 ;  Barney  v.  Baltimore,  6  Wall.  230 ;  Bank  v,  Carrol- 
ton  B.  R.  11  Wall.  624 ;  Traders*  Bank  v,  Campbell,  14  WalL 
87 ;  Bibon  v,  E.  B.  Co  16  Wall.  446 ;  Young  v,  Cushing,  4  Bisa. 
456;  Abbott  v.  American  H.  E.  Co.  4  Blatchf.  491 ;  Bunco  «. 
Gallagher,  5  Blatchf.  481 ;  Florence  S.  M.  Co.  tr.  Singer  S.  M. 
Co.  8  Blatchf.  113 ;  Carson  v.  Bobertson,  Chase,  475 ;  West  v. 
Bandall;  2  Mason,  181 ;  Bank  v.  Smith,  6  Fed.  Bep.  215 ;  Dor- 
mitzer  v,  HI.  etc.  B.  Co.  6  Fed.  Bep.  217.  The  want  of  proper 
parties  is  not,  of  itself,  sufficient  ground  for  dismising  bill 

JMilligan  v.-  Milledge,  8  Cranch,  220 ;  Hoxie  v.  Carr,  1  Sum. 
78);  but  the  court  will  grant  leave  to  make  new  parties,  and  if 
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the  parties  cannot  then  be  brought  in  the  bill  will  be  diBmissed. 
Hum  V,  Wycliffe,  2  Peters,  2U1 ;  Dandridge  v.  Washington's 
Lxis.  2  Peters,  370;  Bank  v.  Garrolton  B.  B.  II  Wall.  624. 
Tiiose  wiiose  interests  are  in  harmony  should  be  joined  as 
pUintiffi  or  defendants  as  the  case  may  be.  Bunce  v.  Galla- 
guer,  5  Blatchf.  481 ;  Pai-sons  v.  Lyman,  4  Blatohf.  432.  Whero 
tue  jurisdiction  of  the  court  would  be  ousted  by  making  a  per- 
son paity  plauitiff  he  may  be  made  party  defendant,  and  equallT 
have  benefit  of  the  suit.  Brown  v.  Pac.  M.  S.  8.  Co.  5  Blatchf. 
62t>.  Incompetent  persons  should  be  made  parties,  by  guar- 
dian or  committee.  Hairison  v.  Brown,  4  Wash.  C.  C.  202.  A, 
jujisJiction  depending  on  condition  of  parties  U  governed  by 
that  cjinditiou  as  at  commencement  of  suit  (ConnoUv  tj.  Tay- 
lor, 2  Peters,  656),  and  is  not  ousted  by  subsequent  change  of 
condition.    MoUaa  v.  Torrance,  9  Wheat.  537. 

BULE  48. 

Partids  too  numerous.  —  Where  the  parties  on  either  side 

are  very  numerous,  and  cannot,  without  manifest  iiiconven- 

ioncc  and  oppressive  delays  in  the  suit,  bo  all  brought  beforo 

it,  the  court  in  its  discretion  may  dispense  with  making  all  of 

Ciem  parties,  and  may  proceed  in  the  suit,  having  sufficient 

parties  beforo  it  to  represent  all  the  adverse  interests  of  the 

plaintiffd  anJ  tho  defendants  in  the  suit  properly  before  it. 

But  in  uucli  cjscB  the  dccrco  shall  be  without  prejudice  to  tho 

rights  and  claims  of  all  tho  absent  parties. 

.  Partiei  too  numerouts. — Tho  court  will  dispense  with  tho 
necbhMty  of  bringing  ull  parties  before  it,  where  they  are  too 
nuiuiTor.fl  or  mau>  of  tliem  unknown  (Mandevillo  v.  Biggs,  2 
PeterH,  482 ;  Brown  ».  Pac.  M.  S.  8.  Co.  5  Blatchf.  525 ;  Camp- 
bell V.  U.  B.  Co.  1  WoodK,  308 ;  Wilmcr  v.  Atlanta  etc.  Co.  2 
\7oods,  4i7),  or  where  tho  question  is  one  of  general  interest, 
and  a  few  f  ue  for  all.  Wt^nt  v.  Bandall,  2  Mason,  181.  This 
rule  specially  rentrvus  the  rights  of  absent  parties,  as  the  decree 
doeH  not  bind  them.  Calhoun  v»  St.  Louis  By.  Co.  14  Fed. 
Be  p.  4. 

BULE  49. 

Tru£t«e3,  etc.,  as  parties. — In  all  suits  concerning  real  estate, 
which  ii  vested  in  trustees  by  devise,  and  such  trustees  are 
competent  tj  sell  and  give  discharges  for  the  proceeds  of  the 
sale,  anJ  for  tho  rents  and  profits  of  the  estate,  such  trustees 
shall  n  present  the  persons  beneficially  interested  in  the  estate^ 
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for  the  proceeds,  or  the  rents  and  profits,  in  the  same  manner, 
and  to  the  same  extent,  as  the  cxecutora  or  administrators  in 
suits  concerning  personal  estate  represent  the  persons  benefi- 
cially interested  in  such  personal  estate ;  and  in  such  cases  it 
shall  not  be  necessary  to  make  the  persons  beneficially  inter- 
ested in  such  real  estate,  or  rents  and  profits,  parties  to  the  snit ; 
"but  the  court  may,  upon  consideration  of  the  matter  on  the 
hearing,  if  it  shall  so  think  fit,  order  such  persons  to  be  made 
parties. 

Application  of  rule. — It  is  onlv  where  the  fee  is  actually 
Tested  ill  tiie  executor  or  trustee  that  the  rule  applies.  Chew 
V.  Hyman,  10  Biss.  240. 

BTTLE  60. 

Heir-at-law,  when  a  necessary  party. — In  suits  to  execute 
the  trusts  of  a  will,  it  shall  not  be  necessary  to  make  the  heir- 
at-law  a  party ;  but  the  plaintiff  shall  be  at  liberty  to  make  tho 
heir-at-law  a  party  where  he  desires  to  have  the  will  established 
against  him. 

STILE  61. 

Joint  debtors. — In  all  cases  in  which  the  plaintiff  has  a  joint 
and  several  demand  against  several  persons,  either  as  principles 
or  sureties,  it  shall  not  be  necessary  to  bring  before  the  court, 
as  parties  to  a  suit  concerning  such  demand,  all  the  persons 
liable  thereto;  but  the  plaintiff  may  proceed  against  one  or 
more  of  the  persons  severally  liable. 

i^ULE  62. 

Defect  of  parties  enggested  in  answer.— Where  the  defend- 
ant shall,  by  his  answer,  suggest  that  the  bill  is  defective  for 
want  of  parties,  the  plaintiff  shall  bo  at  liberty,  within  fourteen 
days  after  answer  filed,  to  set  down  the  cause  for  argument  upon 
that  objection  only;  and  the  purpose  for  which  tho  same  19  so 
set  down  shall  be  notified  by  an  entry,  to  be  made  in  t!ic  clerk  s 
order  book,  in  the  form  or  to  tho  effect  following,  that  is  to 
say:  "Set  down  u]X)n  tho  defendant's  objection  for  want  of 
parties."    And  where  the  plaintiff  shall  not  eo  set  down  his 
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caase,  but  shall  proceed  therewith  to  a  hearing,  notwithstand- 
ing an  objection  for  want  of  parties  taken  by  the  answer,  he 
shall  not,  at  the  hearing  of  the  cause,  if  the  defendant's  objec- 
tion shall  tlien  be  allowed,  be  entitled  as  of  course  to  an  order 
for  liberty  to  amend  his  bill  by  adding  parties.  But  the  court, 
if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill. 

Defect  for  want  of  parties.  —Before  a  bill  can  be  dismissed 
for  defect  of  parties,  the  objection  must  have  been  taken  by 
demurrer,  plea,  or  answer.  Greenleaf  v.  Queen,  1  I^eters,  188; 
U.  S.  V.  Gillespie,  6  Fed.  Bep.  803.  The  objection  should 
specify  names,  description,  and  necessity  uf  such  parties.  Le- 
gee  V.  Thomas,  7  Blatchf.  11.  Where  the  objection  is  sustained 
the  court  will  order  all  proper  parties  to  be  made.  Harrison 
V,  Bowau,  4  Wash.  C.  0.  202. 

BITLE  53. 

Defect  of  parties  suggested  at  hearing.— If  a  defendant 

shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is  defective 

for  want  of  parties  not  having  by  plea  or  answer  taken  the 

objection,  and  therein  specified  by  name  or  description  the 

parties  to  whom  the  objection  applies,  the  court  (if  it  shall 

think  fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights 

of  tlie  absent  parties. 

Defect  of  parties  at  hearing. — It  is  generally  too  late  to 
first  take  the  objection  of  want  of  parties  at  the  hearing  (Legee 
V.  Thomas,  8  Blatchf.  11),  and  will  not  avail  except  in  extreme 
cases  (Mechanics'  Bank  v,  Seton,  1  Peters,  299 ;  JStory  v.  Liv- 
inpiston,  13  Peters,  859),  as  where  the  court  cannot  proceed  to  a 
decree  without  prejudice  to  the  rights  of  such  absent  parties* 
Wallace  v.  Holmes,  9  Blatchf.  65. 

KOUIKAL  PABTIE8  TO  BILLS. 
BULE  64. 

When  party  need  not  appear. — Where  no  account,  payment, 
oonveyance,  or  other  direct  relief  is  sought  against  a  party  to  a 
8nit,  not  being  an  infant,  the  party,  upon  service  of  the  sub- 
pOBna  upon  him,  need  not  appear  and  answer  the  bill,  unless 
the  plaintiff  specially  requires  him  so  to  do  by  the  prayer  of 
Ills  bill ;  but  he  may  appear  and  answer  at  his  option ;  and  if 
he  does  not  appear  and  answer  he  shall  be  bound  by  all  tho 
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proceedings  in  the  canse.  If  the  plaintiff  shall  require  him  to 
appear  and  answer,  he  shall  be  entitled  to  the  costs  of  all  the 
proceedings  against  him,  unless  the  court  shall  otherwise  direct. 

Kominal  party  need  not  appear. — This  court  will  not  suffer 
its  jurlsdictiou  to  be  ouHted  by  the  joinder  of  a  nominal  party 
not  entitled  to  sue  or  be  sued,  but  will  make  a  decree  wimoot 
prejudice  to  him.    Wormley  v,  Wormley,  8  Wheat.  422. 

BTTLX  55. 

Injunction,  when  granted  as  of  course.— Whenever  an 
injunction  is  asked  for  by  the  bill  to  stay  proceedings  at  law, 
if  the  defendant  do  not  enter  his  appearonco  and  plead,  demur, 
or  answer  to  the  same  within  the  time  prescribed  therefor  by 
these  rules,  the  plaintiff  shall  be  entitled  as  of  course,  upon 
.motion  without  notice,  to  such  injunction.  But  special  injunc- 
tions shall  be  grantable  only  upon  duo  notice  to  the  other  party 
by  the  court  in  term,  or  by  a  judge  thereof  in  vacation,  after  a 
hearing,  which  may  be  ex  parte  ^  if  the  adverse  party  does  not 
appear  at  the  time  and  place  ordered.  In  every  case  where  an. 
injunction,  either  the  common  injunction  or  a  special  injunc- 
tion, is  awarded  in  vacation,  it  shall,  unless  previously  dis- 
solved by  the  judge  granting  the  same,  continue  until  the  next 
term  of  the  court,  or  until  it  is  dissolved  by  some  other  order 
of  the  court. 

Injunctions  generally.— A  bill  to  enjoin  a  judgment  at  law 
is  not  an  original  bill  (ISimms  v,  Guthiie,  9  Cranch,  19),  and 
jurisdiction  tnerefor  does  not  depend  on  citizenship,  unless 
new  parties  are  made  or  new  interests  involved.  T)unn  v. 
Clarke,  8  Peters,  1.  A  federal  court  cannot  enjoin  proceedings 
in  a  State  court  (McKinne  v.  Voorhies,  7  Crauch,  279 ;  Dial  tr. 
Bevnolds,  8  Otto,  34;  Bevised  Statutes,  |:  720,  ante)y  nor  can 
a  State  court  enjoin  a  federal  court.  Diggs  v.  Wolcott,  4 
Cranch,  179;  Haines  v.  Car|)enter,  1  Otto,  254;  City  Bank  o. 
Skelton,  2  Blatchf.  26.  An  injunction  will  not  be  granted  if  tho 
rights  of  thii'd  persons  are  concerned,  unless  they  can  be  made 
parties.  Wheplev  «.  Erie  By.  Co.  2  Blatchf.  271.  An  injunction 
will  not  be  granted  pending  a  plea  to  the  jurisdiction  (Ewing 
o.  Blight,  3  Wall.  Jr.  139) ;  but  to  prevent  mischief  an  imme- 
diate hearing  of  the  plea  will  be  ordered  (Ewing  v.  Blight,  3 
Wall.  Jr.  139) ;  or  if  tliis  cannot  be  done,  court  will  order  tluCt 
defendants  do  nothing  prejudicial  to  plaintiff's  interests  pend- 
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Ing  hearing  of  motion  for  injunction.  Fanshawe  v.  Tracv,  4 
Bias.  490;  Fremont  v.  Merced  Me.  Co.  1  McAU.  268.  The 
coart,  on  the  other  hand,  will  not  allow  the  plaintiff  to  fix  the 
time  80  f<ir  ahead  as  to  embarass  defendant,  hut  >vill  anticipata 
the  rule  day.  Walworth  v.  Board  of  HupervisorH,  5  BisB.  133. 
A  mandatory  injunction  will  ba  granted  only  on  £nal  hearing, 
and  then  only  to  execute  tho  decree.  McCaulcy  v.  Kellogg,  2 
Woods,  13.  lifotice  of  application  for  injunction  is  waived  by 
app  arance  (Marsh  o.  Bennett,  5  McLean,  117);  but  no  injur.0- 
tion  can  be  granted  except  on  rjasoiiablo  notice.  Mowre^  9. 
B.  B.  Co.  4  Biss.  78.  An  injunction  allowed  ia  Tacation  expires 
at  commencement  of  next  term.  Gray  v.  Cliicago  ( tc.  Co.  1 
Woolw.  63.  A  provisional  injunction,  granted  on  t'le  filluTr  o£ 
a  bill,  falls  with  dismisRal  of  the  bill.  Coleman  v.  Hudson  B. 
B.  Co.  5  Blatchf.  67.  Where  an  injunction  to  stay  proceedinpjg 
at  law  is  granted  without  answer,  it  will  njt  bo  dissolved  until 
answer  is  filed  (Bead  v,  Consequa,  4  Wasa.  C.  C.  174),  and  tha 
motion  to  dissolve  will  be  considircd  only  on  the  questions 
raised  in  the  answer.  Farmer  v.  Calvert  Lith.  Co.  1  Flippin, 
228.  The  dissolution  of  an  injunction  which  may  do  irrepar- 
able injury  rests  in  discretion  of  the  court,  either  before 
imswer  or  after.    Poor  o.  Carleton,  3  Sum.  70. 

BILLS  OF  BEVIVOB  ASD  STTFPLEMXirTAL  BILLS. 

BTTLE  56. 

Mil  of  revivor,  when  proper. — Whenever  a  suit  in  equity 
shall  become  abated  by  the  death  of  either  party,  or  by  any 
other  event,  the  same  may  be  reviyed  by  a  bill  of  revivor,  or  a 
bill  in  the  nature  of  a  bill  of  revivor,  as  the  circumstances  of 
the  case  may  require,  filed  by  the  proper  parties  entitled  to 
xeyive  the  same,  which  bill  may  bo  filed  in  tho  clerk's  of&ce  at 
fuay  time ;  and  upon  suggestion  of  tho  facts,  tho  proper  process ' 
of  BubpGsna  shall,  as  of  course,  be  issued  by  tlio  clerk,  requiring, 
the  proper  representatives  of  tho  other  party  to  appear  and 
show  cause,  if  any  they  hare,  why  the  cause  should  not  bo  re- 
Tired.  And  if  no  cause  shall  bo  shown  at  the  next  nilo  day 
which  shall  occur  after  fourteen  davs  from  the  time  of  the  ser- 
vice  of  the  same  process,  the  suit  shall  stand  revived,  as  of 
conrse. 

Abatement  and  revivor.  —  Wherever  a  suit  shall  abate  by 
reason  of  death  or  absence  of  a  party  or  other  event,  a  bill  of 
xevivor  is  uecessaiy  to  reopen  the  proceedings  (Kentucky  v* 
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Georgia  Bt.  Bk.  8  How.  586),  and  the  party  may  hare  k  as  a 
matttr  of  right.  Fitzpatrick  v,  Domingo,  14  Fed.  Bep.  216.  It 
is  not  the  commencement  of  a  new  Buit,  but  merely  tne  contin- 
uance of  the  old  one.  Fitzpatrick  v,  Domingo,  14  Fed.  Bep. 
21o ;  Clarke  v.  Mathewson,  12  Peters,  164.  Though  the  original 
parties  were  citizens  of  different  States,  the  suit  cannot  be 
revived  where  the  new  parties  would  bo  citizens  of  the  same 
State.  Clarke  v.  Matthews,  2  Sum.  262.  Where  proceedings 
are  revived,  the  practice  is  to  admit  all  testimony  wnich  might 
have  been  used  before  abatement.  Yattier  v,  Hinde.  7  Petere, 
252. 

BTILE  57. 

Supplemental  bill,  when  proper. — Whenever  any  suit  in 
equity  shall  become  defective  from  any  event  happening  after 
the  filing  of  the  bill  (as,  for  example,  by  change  of  interest  in 
the  parties) ,  or  for  any  other  reason,  a  supplemental  bill  or  a 
bill  in  the  natui*e  of  a  supplemental  bill  may  be  necessary  to  bo 
filed  in  the  cause,  leave  to  file  the  same  may  be  granted  by  any 
judge  of  the  court  on  any  rule  day,  upon  proper  cause  shown, 
and  due  notice  to  the  other  party.  And  if  leave  is  granted  to 
file  such  supplemental  bill,  the  defendant  shall  demur,  plead, 
01*  answer  thereto  on  the  next  succeeding  rule  day  after  the 
sapplemental  bill  is  filed  in  the  clerk's  office,  imless  some  other 
time  shall  be  assigned  by  the  judge  of  the  court. 

Allowance  of. — Matters  happening  after  the  filing  of  the 
bill  should  be  supplied  by  supplemental  bill  (Kennedy  v. 
Georgia  St.  Bk.  8  How.  610) ,  as  where  there  has  been  a  change 
oiiiiUir  eat  pendente  lite  (Hoxio  v.  Carr,  1  Sum.  173 ;  Tappan  v. 
Smith,  5  i4iM.  73),  or  to  introduce  matter  which  accrued  subse- 

2ueut  to  filing  original  bill  (Jenkins  o.  Eldredge,  8  Story,  299 ; 
ionen  v.  Flesher,  1  Bond,  440),  or  matter  of  which  plaintiff 
had  no  information  at  time  of  filing  bill.  Caster  v.  Wood,  1 
Bald.  280.  The  averments  themselves  need  not  be  embraced 
in  tlie  petition  for  leave  to  file  them,  but  only  the  ^^und  for  so 
doing.  Parkhnrst  v.  Kinsman,  2  Blatchf.  72.  Plaintiff  will 
not  be  allowed  by  way  of  supplemental  bill  to  file  matter  which 
will  change  the  character  ot  the  suit.  Snead  o.  HcCooll,  12 
How.  407. 

BTTLE  5& 

What  need  not  be  set  forth.  —It  s'naU  not  be  necessary  in 
any  bill  of  revivor  or  supplemental  bill  to  set  forth  any  of  tho 
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BtaiemeniB  in  fhe  original  snit,  unless  the  special  circomstanoea 
of  the  case  may  require  it, 

AKSWES8. 

STTLE  59. 

▼eriileatioB,  befinre  whom.  — Every  defendant  may  swear  to 

his  answer  before  any  justice  or  judge  of  any  court  of  the  United 

States,  or  before  any  commissioner  appointed  by  any  circuit 

court  to  take  testimony  or  dex)ositions,  or  before  any  master  in 

chancery  appointed  by  any  circuit  court,  or  before  any  judge  of 

any  court  of  a  State  or  Territory 

Answer  from  beyond  the  sea. — An  answer  in  chancery 
from  beyond  the  sea  must  be  taken  by  a  commissioner  under  a 
dfdlmiM  issued  bv  this  court.  B'-ad  v.  Consequa,  4  Wash.  G.  0. 
835 ;  Herman  v»  Herman,  4t  Wash.  -0.  C.  655. 

AKEHDUEKT  OF  AITSWEBS. 

BULE  60. 

Wherein  amendable.  —After  an  answer  is  put  in,  it  may  be 
amended  as  of  course,  in  any  matter  of  form,  or  by  filling  up  a 
blank  or  correcting  a  date,  or  reference  to  a  document  or  other 
small  matter,  and  be  resworn  at  any  time  before  a  replication 
is  put  in  or  the  cause  is  set  down  for  a  hearing  upon  bill  and 
answer.  But  after  replication  or  such  setting  down  for  a  hear- 
ing, it  shall  not  be  amended  in  any  material  matters,  as  by 
adding  new  facts  or  defenses,  or  qualifying  or  altering  ihe 
original  statements  except  by  special  Ijavc  of  the  court  or  of  a 
judge  thereof,  upon  motion  and  cause  shown  after  due  notice 
to  the  adverse  party  supported,  if  required,  by  affidavit.  And 
in  every  case  where  leave  is  so  granted,  the  court  or  the  judge 
granting  the  same  may  in  his  discretion  require  t!iat  the  same 
be  separately  engprossed  and  added  as  a  distinct  amendment  to 
the  original  answer  so  as  to  be  distinguishabb  therefrom. 

Wban  allowed. — The  allowance  of  amendments  to  answers 
is  in  the  discretion  of  the  court  (Caster  r.  Wood,  1  Bald.  289), 
and  that  discretion  will  be  exercirtwl  to  forward  jnstioe  and 
restrain  gross  and  inexcusable  nep^lcot.  Calloway  r.  Dobson,  1 
Brock*  1^.    In  oertain  caties  amendments  are  allowed  at  any 
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stage  of  the  proceedings  (Bhode  Island  v,  jSInsBachnsetts,  13 
Peters,  23),  such  as  mistutes  of  dates,  matters  of  lorm,  and 
verbal  iij accuracies.  Smith  v,  Babcock,  3  Bum.  533.  Amcud- 
meutri  which  change  the  character  of  the  answer  will  larcly  le 
admitted  after  hearing.  Walden  v.  Bradley,  14  Teters,  15G. 
Wliere  tlie  proposed  amendment  could  with  dili?:encG  have  bet  n 
sooner  introduced,  it  will  not  bo  allowed  (India  Rub.  Co.  r. 
Phf'lps,  8  Blatchf.  85),  but  where  omitted  thronjrh  nii»tako  it 
will  usually  be  allowed.  Suydam  v,  Truesdale,  G  McLcnn,  450. 
Jf  ihe  amt^udment  contain  the  same  matter  and  def  n^o  a»  tho 
original  answer  it  is  impertinent.  Grier  v,  Gregg,  4  McLeau, 
202. 

EXCEPTIONS  TO  AHSWEBS. 

BXTLE  61. 

When  to  be  taken. — After  an  answer  is  filed  on  any  rule  day, 
the  plaintiff  shall  bo  allowed  until  the  next  succeeding  rule  dsy 
to  file  in  the  clerk's  office  exceptions  thereto  for  Insufficienoey, 
and  no  longer,  unless  a  longer  time  shall  bo  allowed  for  the 
purpose,  upon  cause  shown  to  the  court  or  a  judge  thereof ; 
and  if  no  exception  shall  be  filed  tlicreto  within  that  period,  the 
answer  shall  be  deemed  and  taken  to  bo  sufficient. 

Exceptions  for  impertinence  and  insufficiency.  — An  excep> 
tion  tiiat  Hlkgatioiiri  which  &uppurt  the  equity  of  the  bill  are 
neither  answered,  admitted,  or  denied,  is  good,  and  will  be  sus- 
tained. Hardeman  «.  Hai-ris,  7  How.  726;  Bead  v.  Conseqna, 
4  Wash.  C.  0.  835.  A  denial  on  information  and  belief  of  any 
of  the  facts  in  tho  bill,  is  a  good  ground  of  exception.  Brad- 
ford V.  Geiss,  4  Wash.  C.  C.  513.  An  Kxception  for  imperti- 
nence is  only  allowed  whero  apparent  that  tbo  matter  is  not 
material  or  relevant.  Chapman  v.  School  District,  Beady, 
108.  If  after  cancelling  impertinent  matter,  tho  answer  is 
insufficient,  an  exception  taken  therefor  may  be  allowerl. 
Patriotic  Bank  v.  Washington  Bank,  6  Cranch  C.  C.  €02. 
An  exception  for  insufficiency  should  state  tho  cliarges  in 
the  bill,  and  answer  thereto,  verbatim,  that  tho  court  may 
properly  judge  it,  Broolis  v.  Bvam,  1  Story,  206.  The  answer 
when  excepted  to,  will  1)3  liberally  constrnecl,  having  regard  to 
the  case  made  by  tlie  bill.  Griswold  v.  Hill,  1  Puine,  890.  An 
exception  to  the  answer  is  waived  by  going  to  trial  on  the  mer^ 
its.    Kitredge  v.  Race,  92  U.  S.  116. 

BULE   62. 

Separate  answers^  costs  on. —When  the  same  solicitor- is* 
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employed  for  two  or  more  defendants,  and  separate  answers 
shall  be  filed,  or  other  proceedings  had  by  two  or  more  of  the 
defendants  separately,  costs  shall  not  be  allowed  for  snch  sepa- 
rate answers  or  other  proceedings,  unless  a  master,  upon  refer- 
ence to  him,  shall  certify  that  such  separate  answers  and  other 
proceedings  were  necessary  or  proper,  and  ought  not  to  have 
been  joined  together. 

BTJLE  63. 

When  to  be  set  down  for  hearing.  — Where  exceptions  shall 
be  filed  to  the  answer  for  insufficiency  within  the  period  pre- 
scribed by  these  rules,  if  the  defendant  shall  not  submit  to  the 
same  and  file  an  amended  answer  on  the  next  succeeding  rule 
day,  the  plaintiff  shall  forthwith  set  them  down  for  a  hearing 
on  the  next  succeeding  rule  day  thereafter  before  a  judge  of  the 
court,  and  shall  enter,  as  of  course,  in  the  order  book,  an  order 
for  that  purpose.  And  if  he  shall  not  so  set  down  the  same  for 
a  hearing,  the  exceptions  shall  be  deemed  abandoned,  and  the 
answers  shall  be  deemed  sufficient ;  provided,  kowever,  that  the 
court,  or  any  judge  thereof,  may,  for  good  cause  shown,  enlarge 
(he  time  for  filing  exceptions,  or  for  answering  the  same,  in 
his  discretion,  upon  such  terms  as  he  may  deem  reasonable. 

Ezeeptions,  setting  down  for  hearing.  — Exceptions  should 
be  set  down  for  hearing  on  a  rule  day  before  the  judge.  La 
Vega  V,  Iiapsley,  1  Woods,  428.  A  reference  before  that  time 
or  to  a  master  lu  a  nulliW  and  abandonment  of  the  exception. 
La  Yega  v.  Lapsley,  1  Woods,  428.  Plaintiff  may  withdraw 
his  exception  and  rejoin  forthwith.  Penn  v,  Butler,  Wall. 
C.  0.  4. 

BTTLE  64. 

Answer  on  allowanee  of  exceptions. — If  at  the  hearing  the 
exceptions  shall  be  allowed  the  defendant  shall  be  bound  to 
put  in  a  full  and  complete  answer  thereto  on  the  next  succeed- 
ing rule  day;  otherwise  the  plaintiff  shall,  sb  of  course,  be 
entitled  to  take  the  bill,  so  far  as  the  matter  of  such  exceptions 
is  concerned,  as  confessed,  or,  at  his  election,  he  may  have  a 
writ  of  attachment  to  compel  the  defendant  to  make  a  better 
answer  to  the  matter  of  tiie  exceptions;  and  the  defendan*^. 
Eq.  Pl.— 26. 
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wlien  he  is  in  cnstody  upon  such  writ,  shall  not  bo  discharged 
therefrom  but  by  an  order  of  the  court,  or  of  a  judge  thereof, 
upon  his  putting  in  such  answer,  and  complying  with  ench 
other  terms  as  the  court  or  judge  may  direct. 

STILE  65. 

Exceptions  overruled  costs.— If,  upon  argument,  the  plain* 
tifTs  exceptions  to  the  answer  shall  be  overruled,  or  the  answer 
shall  be  adjudged  insufficient,  the  prevailing  party  shall  be 
entitled  to  all  the  costs  occasioned  thereby,  unless  otherwise 
directed  by  the  court,  or  the  judge  thereof,  at  the  hearing  upon 
the  exceptions. 

SEFLICATIOK  AlTD  ISSUE. 

EXILE  66. 

When  to  be  filed. — Whenever  the  answer  of  the  defendant 
shall  not  be  excepted  to,  or  shall  be  adjudged  or  deemed  sufii* 
oient,  the  plaintiff  shall  file  the  general  replication  thereto  on 
or  before  the  next  succeeding  rule  day  thereafter ;  and  in  all 
oaseb  where  the  general  replication  is  filed  the  cause  shall  be 
deemed  to  all  intents  and  purposes  at  issue,  without  any  re- 
joinder or  other  pleading  on  either  side.  If  the  plaintiff  shall 
omit  or  refuse  to  file  such  replication  within  the  prescribed 
period,  the  defendant  shall  be  entitled  to  an  order,  as  of  course, 
for  a  dismissal  of  the  suit ;  and  the  suit  shall  thereupon  stand 
dismissed,  unless  the  court,  or  a  judge  thereof,  shall,  upon 
motion  for  cause  shown,  allow  a  replication  to  be  filed  nuno 
pro  tunCt  the  plaintiff  submitting  to  speed  the  cause,  and  fo 
such  other  terms  bs  may  be  directed. 

Beplication,  when  allowed,  etc. — The  answer  of  OTciy 
defendant  must  be  replied  to  witliout  reference  to  the  state  of 
the  cause  or  of  the  pleadings  in  regard  to  any  other  defendant. 
Coleman  v.  Martin,  6  Blatchf.  291.  Though  a  replication 
should  be  fil(  d  before  cause  is  set  down  the  court  mav  allow 
plaintiff  to  file  it  afterwards.  Coleman  v.  Martin,  6  Blatchf. 
291.  But  it  is  too  late  after  hearing  to  apply  for  leave  to  file  it 
Bullinger  v.  Mackey,  14  Blatchf.  355 ;  Fischer  v,  Wilson,  16 
Blatchf.  220.  And  the  court  will  proceed  to  try  the  case  on  its 
merits,  or  allow  one  to  be  filed  instanter  when  not  on  file  at 
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allow  the  replication  to  sCaL  1     r  II         19  Blalclif. 

36.    The  objectiun  that  pro]         i  a                  ot  been  filed 

cuinot  be  Uken  (or  Uie  fl  reme  Coort; 

Clcmenta  v.  Moore,  6  'n  a  t  ^         ^  re  in  the  rep> 

licatioa  from  the  Btslementa    t  ie  permitted. 

Vatlier  v.  Hincle,  13  Wall  (  ons  are  du> 

Died,  and  now  matlLr  must  I  emental  b  II. 

Daponti  e,  Hobbv,  i  Wal    Ij  11  be  treated 

u  aarploBage.    Ijnpont  v  U  *                    arren  v  Tan 
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flie  files  ia  pending,  tbe  anit  1  for  want  of 

»pl(Mtion.    AUis  V  Store  11,  b             ed  Bep  200. 

TSTIHCHrT— HOW  TACEK 
RIFLE  67. 
ODDunlMloiu,  whan  tak«n  oat— After  the  cause  Is  tt  isaue, 
comnklesionB  to  take  teatimoiif  duj  be  taken  oat  in  vacatiDn  aa 
iFell  aa  in  terra,  jointly  by  both  parties,  or  seyerallj  by  eithec 
party,  npOD  interrogatoriea  filed  by  tbe  party  taking  out  the 
•ante  Id  the  clerk's  office,  ten  days'  notice  thereof  being  giiea 
to  tbe  adverse  partj'  to  file  oroes-interrogalorlee  before  the 
laming  of  tho  oomndBHlDn ;  and  if  no  eroea-interrogatorifls  artf 
filed  at  tbe  expiration  of  the  time,  the  commiaBioD  may  isBua 

711(1  to  name  eommiaiioiuTa, — In  all  easea  tho  commlBsloner 
or  commiaBioncra  shall  bo  named  by  the  court,  or  by  a  judge 
thereof.  If  the  parties  shall  so  agree  tbe  testimony  may  be 
taken  npon  oral  intarrogatories  by  the  particB  or  their  agents, 
withoot  filing  any  written  interrogatories.  Oidereil,  that  tbe 
siity-eeventh  rale  be  so  amended  as  to  allow  the  preaidii^ 
Judge  of  any  court  eieroining  jurisdiction,  either  in  term  time 
or  in  vacation,  to  vest  in  the  clerk  of  aaid  court  general  power 
to  name  oommiHloncn  to  take  testimony  in  like  mannet  thai 
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the  court  or  judge  thereof  can  now  do  by  fhe  said  Bhcty-flerentb 
rule. 

Kotice  required. — Either  party  may  give  notice  to  the  other 
that  he  desires  the  evidence  to  be  adduced  in  the  cause  to  be 
taken  orally,  and  thereupon  all  the  witnesses  to  bo  examined 
shall  be  examined  before  one  of  the  examiners  of  the  court,  or 
before  an  examiner  to  be]  specially  appointed  by  the  court,  the 
examiner  to  be  furnished  with  a  copy  of  the  bill  and  answer,  if 
any ;  and  such  examination  shall  take  place  in  the  presence  of 
the  parties  or  their  agents,  by  their  counsel  or  solicitors,  and 
the  witnesses  shall  bo  subject  to  cross-examination,  and  re-ex- 
amination, and  which  shall  be  conducted,  as  near  as  may  be, 
in  the  mode  now  used  in  common-law  courts.  The  depositiona 
taken  upon  such  oral  examination  shall  be  taken  down  in  writ- 
ing by  the  examiner  in  the  form  of  narrative,  unless  he  deter- 
mines the  examination  shall  be  by  question  and  answer  in 
special  instances;  and  when  completed  shall  be  read  over  to 
the  witness,  and  signed  by  him  in  the  presence  of  the  parties 
or  counsel,  or  such  of  them  as  may  attend ;  provided^  if  the 
witness  shall  refuse  to  sign  the  said  deposition  then  the  exam- 
iner shall  sign  the  same;  and  the  examiner  may  upon  all 
examinations  state  any  special  matters  to  the  court  as  he  shall 
think  fit ;  and  any  question  or  questions  which  may  be  objected 
to  shall  be  noted  by  the  examiner  upon  the  deposition,  but  he 
shall  not  have  power  to  decide  on  the  competency,  materiality^ 
or  relevancy  of  the  questions ;  and  the  court  shall  have  power 
to  deal  with  the  costs  of  incompetent,  immaterial,  or  irrelevant 
depositions,  or  parts  of  them,  as  may  be  just. 

Compulsory  attendance  of  witnesses.  — In  case  of  refusal  of 
witnesses  to  attend,  to  be  sworn,  or  to  answer  any  question  put 
by  the  examiner,  or  by  counsel  or  solicitor,  the  same  pnictioe 
shall  be  adopted  as  is  now  practiced  with  respect  to  witnesses 
to  be  produced  on  examination  before  an  examiner  of  said 
court  on  written  interrogatories. 

Kotice  of  time  and  place. — Notice  shall  be  given  by  the 
respective  counsel  or  solicitors  to  the  opposite  counsel  or  Bolio> 
iters,  or  parties,  of  the  time  aud  place  of  the  examination,  for 
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such  reasonable  time  as  the  examiner  may  fix  by  order  in  eacli 
caoae. 

Transmisron  of  depositioiii.-^'Wheii  the  examination  of  wit- 
neaaea  before  the  examiner  is  concluded,  the  original  deposi- 
tion, aathenticsted  by  t!ie  Bignaturo  ol  the  examiner,  shall  be 
transmitted  oy  him  to  the  clerk  of  the  court,  to  be  there  filed 
of  record  in  the  same  mode  as  prescribed  in  the  thirtieth 
aection  of  the  act  of  Congress,  September  24, 1789. 

lestimony,  how  t::ken. — Testimony  may  be  taken  on  com- 
mission in  the  usual  way  by  written  interrogatories,  and  cross- 
interrogatories,  on  motion  to  tho  court  in  term  time,  or  to  a 
Judge  in  yacation,  for  special  reasons  satisfactory  to  the  courw 
t>r  judge. 

Court  may  assign  the  time. — Where  the  evidence  to  be 
adduced  in  a  cause  is  to  be  taken  orally,  as  provided  in  the 
order  passed  at  the  December  Term,  18G1,  amending  the  sixty- 
teventh  general  rule,  the  court  may,  on  motion  of  either  party, 
assign  a  time  within  which  the  complainant  shall  take  his  evi- 
dence in  support  of  the  bill,  and  a  time  thereafter  within 
vhich  the  defendant  shall  take  his  evidence  in  defense,  and  a 
time  thereafter  within  which  the  complainant  shall  take  hia 
evidence  in  reply ;  and  no  further  evidence  shall  be  taken  in 
|he  cause  unless  by  agreement  of  the  parties,  or  by  leave  of 
eourt  first  obtained  on  motion  for  cause  shown. 

Amendments  promnl^ratAd  December  Term,  1854, 17  How.  vii ;  Decem- 
ber Term,  1861, 1  Black,  vi ;  December  Term,  1869, 9  Wall.  vii.  See  Bevised 
Btatates.-  ^65. 

Taking  o  teatimony.  — Any  defendant  whose  answer  is  suffi- 
cient has  a  nght  to  have  the  case  as  to  him  put  at  issue,  and  to 
proceed  to  take  his  testimony.  Coleman  v,  Martin,  6  Blatchf. 
291.  The  party  may  examine  and  cross-examine  witnesses 
orally  in  open  court  (Sickles  v,  Gloucester  Co.  3  Wall.  Jr.  186 ; 
Tan  Hook  v,  Pendleton,  2  Blatchf.  85),  or  may  take  his  testi- 
mony by  commission.  Bronson  v.  La  Crosse  B.  B.  Co.  9  Am. 
Law  R.  350;  Bischoffscheim  v.  Baltzen,  10  Fed.  Bep.  1.  The 
power  still  resides  in  the  court  to  take  testimonv  of  witnesses 
in  open  court  (In  re  Clarke,  9  Blatchf.  372),  the  passage  of 
this  rule  merely  providingthat  commissions  may  be  taken. 
Sickles  V,  Gloucester  Co.  3  Wall.  Jr.  192.  The  court  is  author- 
liKd  to  appoint  examiners. to  take  testimony  as  well  in  as  out  of 
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lis  territorial  jurisdiction.    N.  G.  B.  B.  Co.  v.  Brew,  3  Woods, 
^2.    The  motion  lor  appointment  of  commissioners  to  take 
testimony  abroad  is  not  grantable  of  course.    U.  8.  v.  Parrott, 
1  McAll.  447.    The  autliority  of  commissioners  is  speciid  and 
must  be  strictly  pursued  (Armstrong  o.  Brown,  1  Wash.  C.  C. 
43 ;  Kenus  v,  Dupont,  3  Wash.  C.  C.  31 ;  Willings  v.  Consequa, 
i  Peters,  301 ;  Lonsdale  v.  Brown,  3  Wash.  C.  C.  404),  and  the 
commission  must  be  executed  in  the  place  directed  and  none 
other.    Bouderean  v.  Montgomery,  4  Wash.  €•  C.  186 ;  Bhoades 
r.  Selin,  4  Wash.  C.  0.  715.    Depositions  taken  under  commis- 
sion cannot  be  read,  unless  proof  is  made  that  notice  of  rule 
therefor  was  properly  served.    Bhoades  v,  Sclin,  4  Wash.  C.  O* 
715.    A  deposition  taKcn  to  be  read  in  case  of  inability  of  wit- 
ness to  attend  can  only  be  read  on  proving  such  inability. 
Bead  v.  Bertrand,  4  Wash.  C.  0.  558.    Whore  parties  cannot 
agree  on  interrogatories,  they  should  be  referred  for  settlement 
to  a  master,  subject  to  review  of  the  court  before  commission 
issues.    Crocker  v.  Fi*anklin  Co.  1  Story,  1C9.    Each  interroga- 
toiy  should  be  scx>arately  answered,  and  the  omission  of  such 
answer  is  fatal  to  the  whole  commission.    Eetland  v,  Bissett,  1 
Wash.  C.  C.  144.    All  interrogatories  must  bo  substantifdly 
answered  (Dodge  v,  Israel,  4  Wash.  C.  C.  823) ;  and  if  the  gen- 
eral interrogatory  is  not  answered,  it  is  fatal  to  the  deposition. 
Bichardson  v.  Golden,  3  Wash.  0.  0.  109 ;  Bhoades  v,  Selin,  4 
Wash.  C.  C.  715.    If  the  interrogatories  are  hypothetical,  or  to 
be  asked  in  a  certain  event  which  does  not  happen,  or  refer  to 
records  which  speak  for  themselves,  thev  need  not  be  answered. 
Bell  V,  Davidson,  3  Wash.  C.  C.  328.    It  is  no  objection  that  u 
material  part  of  evidence  comes  in  response  to  the  general 
interrogatory.    Bhoades  9.  Selin,  4  Wash.  C.  C.  715.    A  depo- 
sition in  which  only  the  direct  interro^tories  were  put  is 
fatally  defective  (Gilpins  v,  Consequa,  8  Wash.  C.  C.  184);  but 
if  no  cross-interrogatories  were  filed  the  deposition,  taken  on 
the  direct  questions,  may  be  admitted.    Gass  v.  Stinson,  8 
Bnm.  98.    It  is  no  objection  tliat  direct  and  cross-interroga- 
tories were  answered  at  different  times.    Gilpins  v.  Consequa, 
8  Wash.  C.  C.  184.    The  examiner  is  not  compelled  to  file 
proofs  taken  until  his  fees  are  paid.    Frcse  o.  Biedenfeld,  14 
Blatehf.  402.    Where  testimony  is  taken  on  commission  the 
court  will  not,  at  the  hearing,  receive  viva  voce  testimonr 
exoept  to  prove  an  exhibit.    I>e  Butts  o.  Bacon,  1  Cranoa 
€.  0. 669. 

BULE  68. 

Testimony  by  deposition  after  iisue.— Testimony  may  also 
be  taken  in  the  cause,  after  it  is  at  issue,  by  deposition,  accord- 
ing to  the  acts  of  Congress.    But  in  such  case,  if  no  notice  ia 
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given  to  fhe  adyerse  party  of  the  time  and  place  of  takiug  the 
deposition,  he  shall,  upon  motion  and  affidavit  of  the  fact,  be 
entitled  to  a  cross-examination  of  the  witness,  either  under  a 
commission  or  hy  a  new  deposition  taken  nnder  the  acts  of 
Congress,  if  a  court  or  a  judge  thereof  shall,  under  all  the 
circumstances,  deem  ft  reasonable. 
Bevised  Statutes.  §§  863^75. 

BTTLE  69. 

Time  allowed.  — Three  months  and  no  more  shall  be  allowed 
for  fhe  taking  of  testimony  after  the  cause  is  at  issue,  unless  tho 
court  or  a  judge  thereof  shall,  upon  special  cause  shown  by 
either  party,  enlarge  the  time ;  and  no  testimony  taken  after 
such  period  shall  be  allowed  to  be  read  in  evidence  at  the  hear* 
ing.  Immediately  upon  the  return  of  the  commissions  and 
depositions  containing  the  testimony  into  the  clerk's  office, 
publication  thereof  may  be  ordered  in  the  clerk's  office,  by  any 
judge  of  the  court  upon  due  notice  to  the  parties,  or  it  may  be, 
enlarged,  as  he  may  deem  reasonable  under  all  the  circum- 
stances. But  by  consent  of  the  parties  publication  of  the  testi- 
mony may  at  any  time  pass  in  the  clerk's  office,  such  consent 
loeing  in  writing,  and  a  copy  thereof  entered  in  the  order  booka 
or  indorsed  upon  the  deposition  or  testilnony. 

Amended  December  Term,  1869, 0  Wall.  vii. 

Time  allowed  for  taking;  testimony.— For  the  purposes  of 
this  rule  the  cause  ic  not  at  issue  until  it  is  so  as  to  all  defend- 
ants, or  to  one  or  more  and  confessed  as  to  the  rest  (Gilbert  v. 
Van  Annan,  1  Flipoin,  421),  and  unless  so  at  issue  the  court 
"mil  enlarge  the  time  so  that  plaintiff  may  take  proofs  in  respect 
to  all  defendants  who  plead.  Coleman  v,  Kartin,  6  Blatchf. 
291.  The  Three  months  allowed  is  for  taking  testimony  of  both 
plaintifi  ana  aefenuint.  Inr;le  v,  Jones,  9  Wall.  4SQ.  Usually 
after  pubucation  of  testimony  no  new  witness  can  be  examined 
or  new  evidence  taken  (^Yood  v,  Mann,  2  Sum.  <S16),  except  in 
special  cases  on  good  cause  shown,  as  surprise,  accident,  or 
fraud.  Wood  v.  Mann,  2  Sum.  816.  Exhibits  may  be  proven 
after  publication,  and  even  at  the  hearing.    De  Butts  v,  ^acon, 

1  Cranch  0.  C.  669.  So  also  may  the  credibility  of  witnesses 
whose  depositions  are  before  tlie  court  be  proven  by  witnesses 
at  the  hearing.    Gass  v.  Stinson.  2  Sum.  605  ;  Wood  v.  Maun, 

2  Sum.  S16.    Proofs  not  in  proper  time  may  bd  filed  nuno  pro 
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tunc  in  the  discretion  of  the  court.    Fischer  v,  Hayes,    19 
Blatchf.  25 ;  S.  O.  6  Fed.  Bep.  76. 

TESTIMONY  DE  BEKE  ESSE. 

BTILE  70. 

When  may  he  taken — Kotice. — After  any  hill  filed,  and 
before  the  defendant  hath  answered  the  same,  upon  affidayit 
xnade  that  any  of  the  plaintifi*s  witnesses  are  aged  and  infirm^ 
or  going  out  of  the  country,  or  that  any  of  them  is  a  single  wit- 
ness to  a  material  fact,  the  clerk  of  the  court  shall,  as  of  coarse,, 
upon  the  application  of  the  plaintiff,  issue  a  commission  to  snch. 
oommissioner  or  commissioners,  as  the  judge  of  the  conrt  may 
direct,  to  take  the  examination  of  such  witness  or  witnesses  de 
tene  esse  upon  glying  due  notice  to  the  adverse  party  of  th» 
time  and  place  of  taking  his  testimony. 

Party  as  witness. — This  rule  does  not  apply  to  the  case  of 
a  party  propounding  himself  as  a  witness,  Eslaya  v.  Mazange'a 
Aamr.l  Woods,  624. 

EOBS  07  THE  LAST  IHTEBBOOATOBT. 

BVLE  71. 

Written  interrogatories. — The  last  interrogatory  in  the 
written  interrogatories  to  take  testimony  now  commonly  in 
nse,  shall  in  the  future  he  altered,  and  stated  in  substance, 
thus :  ''Bo  you  know,  or  can  you  set  forth  any  oth»  matter  or 
thing  which  may  he  a  benefit  or  advantage  to  the  parties  at 
issue  in  this  cause,  or  either  of  them,  or  that  may  be  material 
to  the  subject  of  tliis  your  examination,  or  the  matters  in  ques- 
tion in  this  cause  ?  If  yea,  set  forth  the  same  fully  and  at  large 
in  your  answer." 

General  interrogatory. — In  answer  to  this  question,  an^ 
further  knowledge  witness  may  have  material  to  the  cause  is 
admisisible.  Bhoades  v,  Selin,  4  Wash.  C.  C.  715.  If  there^ 
is  no  answer  whatever  to  this  interrogatory,  the  deposition  is 
ftitally  defective.  Eichardson  v.  Golden,  3  Wash.  C.  0.  109  j- 
Dodge  V.  Israel,  4  TTash.  0.  C.  823.  - 
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CROSS-BILL. 

BTTLE  72. 

Defendant  to  answer  original  bill.  —Where  a  defendant  in 
equity  files  a  cross-bill  for  discovery  only  against  the  plaintitf 
in  the  original  bill,  the  defendant  to  the  original  bill  shall  first 
answer  thereto  before  the  original  plaintiff  shall  be  compellable 
to  answer  the  cross-bill.  The  answer  of  the  original  plaintiff  to 
snchcrosa-bill  may  be  read  and  used  by  the  party  filing  the  cross- 
bill at  the  hearing,  in  the  same  manner  and  under  the  same  re- 
Btriotions  as  the  answer  praying  relief  may  now  be  read  and  used. 

GroiB-bill,  allowance  of* — The  filing  of  a  cross-bill  without 
leave  is  irregular  and  it  may  be  set  aside,  fironson  v.  La  Crosse 
B.  B.  Co.  2  Wall.  283.  A  cross-bill  is  a  mere  auxiliaiy  suit  and 
must  touch  matters  in  question  in  the  original  bill.  Cross  v, 
De  Yalle,  1  Wall.  1.  If  it  concern  matter  different  from 
original  bill,  it  is  not  a  cross-bill.  Bubber  Co.  v.  Ck)odyear,  9 
Wall.  807;  Heath  «.  Erie  By.  Co.  9  Blatchf.  816;  Forbes  v.  B. 
B.  Co.  2  Woods,  823.  Matter  cannot  be  litigated  between  de- 
fendants, by  way  of  a  cross-bill,  which  is  foreign  to  the  original 
bill  (Putnam  v.  New  Albany,  4  Biss.  865),  nor  can  cross-bill  be 
ased  for  settling  any  controversy  between  defendants,  unless 
necessary  to  a  complete  decree  on  original  bill.  Weaver  v. 
Alter,  8  Woods,  152.  New  parties  cannot  bo  brought  into  a 
cross-bill.  Shells  v,  Barrow,  17  How.  130.  A  cross-bill  may  be 
nsed  to  discover  whether  a  partv  is  the  real  or  merely  nominal 
plaintiff  (Young  v.  Pott,  4  wash.  C.  C.  521),  or  to  establish  a 
conveyance  which  original  bill  seeks  to  set  aside.  Caniochan 
r.  Christie,  11  Wheat.  416.  Where  the  court  has  jurisdiction  it 
is  no  valid  objection  on  a  cross-bill  that  parties  are  citizens  of 
the  same  State  (Pcay  v.  Schenck,  1  Woolw.  175),  nor  can  the 
objection  be  taken  that  a  State  court  had  acquired  prior  juris- 
Oiction.  Bi*andon  etc.  If anuf.  Co.  v»  Prime,  14  Blatchf.  371. 
The  original  cause  will  not  be  heard  until  cross-bill  is  answered. 
Eoung  «.  Pott,  4  Wash.  621.  Where  the  cross-bill  and  answers 
ajre  filed,  a  decree  disposing  of  the  whole  case  should  settle  the 
issues  raised  in  them.  Moore  «.  Huntington,  17  Wall.  417.  It 
after  filing  cross-bill  plaintiff  dismiss  original  bill,  defendant  ia 
entitled  to  decree  pro  confeaso  on  the  cross-bill.  Lowenstein  tr, 
OHdewell,  5  Dill.  325. 

VEFEBXaOE  TO  AITB  PB0CEEDIHG8  BSF0BB  HA8TEB8. 

BTTLE  73. 
jlooovnt  of  porsonal  estate. —Every  decree  for  an  account  of 
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the  personal  estate  of  a  testator  or  intestate  sliall  contain  a  di- 
rection to  tlio  master,  to  whom  it  is  referred  to  take  the  same, 
to  inquire  and  state  to  the  court  what  parts,  if  any,  of  snch. 
personal  estate  arc  outstanding  or  undisposed  of,  unless  the 
court  shall  otherwise  direct. 

Account,  how  taken. — Where  an  account  la  necessary,  the 
court  usually  ascertums  the  amounts  by  reference  to  a  master. 
Kelsey  v.  Hobby,  16  Peters,  269.  This  is  usually  necessary 
where  the  bill  is  taken  pro  confesso,  Pendleton  v,  Evan's 
Ezrs.  4  Wash.  C.  0.  391.  In  cases  of  infringement,  reference 
is  usually  ordered  to  ascertain  loss  and  profits.  Allen  v.  filunty 
1  Blatchf.  4S0.  A  com]  lex  and  intricate  account  is  an  unfit 
subject  for  examination  in  a  court,  and  should  be  referred  to  s 
master.  St.  Colombo  r.  U.  8.  7  Peters,  625.  The  court  may 
itself  ascertain  the  facts  if  enabled  by  tho  evidence  to  do  so, 
and  it  will  not  then  order  a  reference  (Field  v,  Holland,  6 
Granch,  8 ;  Lawrence  v.  Dana,  4  Cliff.  6) ,  unless  both  parties 
desire  a  reference  and  acquiesce  in  the  delay  and  ezpensa 
thereof.    Jewett  v,  Cunard,  3  Wood.  &  M.  277, 

BULK  74. 

Beference,  when  to  be  laid  before  master.  —  Whenever  any 

reiference  of  any  matter  is  made  to  a  master  to  examine  and 
report  thereon,  tho  party  at  whoso  instance  and  for  whose 
benefit  tlie  reference  is  made  shall  cause  the  same  to  be  pre- 
sented to  the  master  for  a  hearing  on  or  before  the  next  n:le 
day  succeeding  t!io  tipao  when  the  reference  was  made ;  if  ho 
shall  omit  to  do  so,  tho  adverse  party  shall  be  at  liberty  forth* 
with  to  cause  proceedings  to  be  had  before  the  master,  at  the 
costs  of  the  i)arty  procuring  the  reference. 

BULE  7S, 

Duty  of  master.  — Upon  every  such  reference  it  shall  be  the 
duty  of  the  master,  as  soon  as  he  reasonably  can,  after  the  same 
is  brought  before  him,  to  assign  a  time  and  place  for  proceed- 
ings in  the  same,  and  to  give  due  notice  thereof  to  each  of  the 
parties  or  their  solicitors ;  and  if  either  party  shall  fail  to  ap* 
pear  at  the  time  and  place  appointed,  the  master  shall  be  at 
liberty  to  proceed  ex  parte,  or,  in  his  discretion,  to  adjourn  the 
examination  and  proceedings  to  a  future  dayi  giving  notice  to 
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the  absent  party  or  his  BoliSltor  of  such  adjonmment ;  and  it 
shall  be  the  duty  of  the  master  to  proceed  with  all  reasonable 
diligence  in  every  such  reference,  and  with  the  least  practicablo 
delay,  and  either  party  shall  be  at  liberty  to  apply  to  the  court, 
or  a  judge  thereof,  for  an  order  to  the  master  to  speed  the 
proceedings  and  to  make  his  report,  and  to  certify  to  the  court 
or  Judge  the  reasons  for  any  delay. 

BTTLE  76: 

Beport,  what  need  not  contain. —In  the  reports  made  by  the 
master  to  the  court  no  part  of  any  state  of  facts,  charge,  affi- 
davit, deposition,  examination,  or  answer  brought  in  or  used 
before  them  shall  be  stated  or  recited.  But  such  state  of  facts, 
charge,  affidavit,  deposition,  examination,  or  answer  shall  be 
identified,  specified,  and  referred  to,  so  as  to  inform  the  court 
-what  state  of  facts,  charge,  affidayit,  deposition,  examination, 
or  answer  were  so  brought  in  or  used. 

ETIIE  .77. 

Proceedings  before  master.— The  master  shall  regulate  all 
the  proceedings  in  every  hearing  before  him,  upon  every  such 
reference ;  and  he  shall  have  full  authority  to  examine  the  par-^ 
ties  in  the  cause,  upon  oath,  touching  all  matters  contained  in. 
the  reference ;  and  also  to  require  the  production  of  all  books, 
papers,  writings,  .vouchers,  and  other  documents  applicable 
thereto ;  and  also  to  examine  on  oath,  viva  voocy  all  witnesses 
produced  by  the  parties  before  him,  and  to  order  the  examina* 
tion  of  other  witnesses  to  be  taken,  under  a  commission  to  be 
issued  upon  his  certificate  from  the  clerk's  office,  pr  by  deposi- 
tion, according  to  the  acts  of  Congress,  or  otherwise,  as  herein* 
after  provided ;  and  also  to  direct  the  mode  in  which  the  matters 
requiring  evidence  shall  be  proved  before  him ;  and  genendly 
to  do  all  other  acts  and  direct  all  other  inquiries  and  proceed* 
ings  in  the  matters  before  him,  whi^h  he  may  deem  necessary 
and  proper  to  the  justice  and  merits  thereof  and  the  rights  of 
the  parties. 

Prooeedingi  before  master.^ The  master  is  at  liberty  to  ez^- 
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amine  any  witness  either  on  interrogatories  or  viva,  voce,  or 
both  (Foots  V.  Silsby,  3  Blatchf.  507),  and  lur  the  Kamo  rea>on 
that  a  court  may  do  so.  Stoiy  v.  liiviiigston,  33  Peters,  35l>. 
Tho  master's  conduct  and  report  will  be  regarded  aa  comet  in 
the  matter-*,  unless  specially  excepted  to.  Harding  v.  Handy, 
11  Vrheat.  103. 

BTTLE  78. 

Witnesseo,  how  Bummoned. — Witnesses  who  live  within  the 
district  may,  upon  due  notice  to  the  opposite  party,  be  sum- 
moned to  appear  before  the  commissioner  appcinte<l  to  take 
testimony,  or  before  a  master  or  examiner  appointed  in  any 
cause,  by  subpoena  in  the  usual  form,  which  may  be  issued  by 
the  clerk  in  blank,  and  filled  up  by  the  party  praying  the  same, 
or  by  the  commissioner,  master,  or  examiner,  requiiing  the 
attendance  of  the  witnesses  at  the  time  and  place  specified,  who 
shall  be  allowed  for  attendance  the  same  compensation  as  for 
attendance  in  court ;  and  if  any  witness  shall  refuse  to  appear 
or  to  give  evidence,  it  shall  be  deemed  a  contempt  of  the  court, 
which,  being  certified  to  the  clerk's  office  by  the  commissioner, 
master,  or  examiner,  an  attachment  rnay  issue  thereupon  by 
order  of  the  court  or  of  any  judge  thereof,  in  the  same  manner 
as  if  the  contempt  were  for  not  attending,  or  for  refusing  to 
give  testimony  in  the  court.  But  nothing  herein  contained 
Bhall  prevent  the  examination  of  witnesses  viva  voce  when 
produced  in  open  court,  if  the  court  shall,  in  its  discretion, 
deem  it  advisable. 

Witness,  examination,  before  master  or  in  court. — A  re- 
fusal to  produce  books  or  papers  on  master'n  order  is  a  con- 
tempt and  punishable  as  such.  Erie  By.  Co.  v.  Heath,  8 
Blatchf.  413.  This  rule  does  not  chanf  o  the  practice,  and  gen- 
erally oral  examination  on  the  trial  will  not  bo  admitted.  B. 
K.  Cfo.  t).,Drew,  3  Woods,  692.  But  witnesses  maybe  exam- 
ined in  upon  court  in  discretion  of  judjjc.  In  ro  Clarke,  9 
Blatchf.  372.  Usually  witnesses  are  heard  in  court  as  to  credi- 
bility of  other  witnesses  and  their  depositions,  or  to  verify 
exhibits.  B.  B.  Co.  v.  Drew,  3  Woods,  C32.  A  witness  who 
has  ^ven  his  deposition  cannot  be  examined  anew  without 
special  order  of  court.  Gass  v,  Stinson,  2  Bum.  605.  Where 
leave  is  thus  granted,  witness  can  only  bo  re-examined  as  to 
facts  not  already  testified  to  by  him.  'Jenkins  o.  Eldridge,  8 
Story,  299. 
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BTTLE  79. 

Asconnts,  prodnctioxi  and  ezaminatioa  of  party.  — All  par- 
ties accoanting  before  a  master  shall  bring  in  their  respective 
accounts  in  the  form  of  debtor  and  creditor ;  and  any  of  the 
other  parties  who  shall  not  be  satisfied  with  the  account's  so 
brought  in  shall  be  at  liberty  to  examine  the  aoconnting  party, 
ffiva  vocey  or  upon  interrogatories  in  the  master's  office,  or  by 
deposition,  as  the  master  shall  direct. 

BULE  80. 

AilldaTits,  what  lued.  — All  affidavits,  depositions,  and  doc- 
uments which  have  been  previously  made,  read,  or  used  in  the 
court,  upon  any  proceeding  in  any  cause  or  matter,  may  be 
used  before  the  master. 

BULE  81. 

Examination  of  creditor  or  claimant.  -—  The  master  shall  be 
at  liberty  to  examine  any  creditor  or  other  person  coming  in  to 
claim  before  him,  either  upon  wi*itten  interrogatoiies  or  viva 
voce,  or  on  both  modes,  as  tho  nature  of  the  dkae  may  appear  to 
liim  to  require.  The  evidence  upon  such  examinations  shall 
l>e  taken  down  by  the  master,  or  by  some  other  pergon  by  his 
order  and  in  his  presence,  if  either  party  requires  it,  in  order 
that  the  same  may  be  used  by  the  court  if  necessary. 

BTTLE  82. 

Appointment  of  masters,  compensation. — The  circuit  courts 
may  appoint  standing  masters  in  chancery  in  their  respective 
districts,  both  the  J  uf.ges  concurring  in  the  appointment;  and 
they  may  also  appoint  a  master  pro  hnc  vice  in  any  particular 
case.  Tho  compensation  to  bo  allowed  to  every  master  in 
chancery  for  his  services  in  any  particular  case  shall  be  fixed 
by  the  circuit  court  in  its  discretion,  having  regard  to  all  the 
circumstances  theineof,  and  the  compensation  shall  be  charged 
upon  and  borne  by  such  of  the  parties  in  the  cause  as  the  court 
shall  direct.  Tho  master  shall  not  retain  hi'j  rex)ort  as  security 
for  his  compensation ;  but  when  the  compensation  is  allowed 


'Sq.  83  SQinrr  Brxies.  3U 

by  the  oonrt  lie  Bliall  "be  entitled  to  an  attachment  for  the 
amount  against  the  party  who  id  ordered  to  pay  the  same,  if 
upon  notice  thereof  he  docs  not  pay  it  within  tho  time  pre- 
scribed by  the  court. 

Uaster,  appointment  and  compensation  of.— Tlie  appoint- 
ment both  of  standing  and  epecial  ma8tei*8  U  left  wholly  with 
the  circuit  courts  in  their  dincretion.  Van  Hook  v.  Pendleton, 
2  Bltohf.  85.  Clerks  and  deputy  clerks  shall  not  be  anpointed 
masters,  except  on  special  grouncls  to  be  assigni  d  in  tne  order 
of  appointment.  Acts  of  Congress,  1H79,  ch.  183,  p.  415.  A 
master  must  file  his  report  whether  his  fees  are  paid  or  not, 
but  atrachment  will  issue  therefor  if  not  paid  (Fre«e  v.  Biiden- 
feld,  14  Blatchf.  402),  and  the  issuance  of  this  attachment  is 
not  stayed  by  proceedings  for  an  appeal.  Jtf  yers  v,  Dunbar,  12 
Blatchl.  880. 

EZGEPTIOKS  TO  BEPOBT  OF  KABTSB 

BULE  88. 

"When  may  be  taken.  ^  The  master,  as  soon  as  his  report  is 

ready,  shall  return  the  same  into  the  clerk's  office,  and  the  day 

of  the  return  shall  be  entered  by  tho  clerk  in  the  order  book. 

The  parties  shall, have  one  month  from  tho  time  of  filing  tho 

report  to  file  exceptions  thereto;  and  if  no  exceptions  ere 

within  that  period  filed  by  either  party,  tho  report  shall  stand 

confirmed  on  the  next  rule  day  after  tho  month  is  expired.    If 

exceptions  are  filed  they  shidl  stand  for  hearing  before  the 

court,  if  tho  court  is  then  in  session;  or,  if  not,  then  at  the 

next  sitting  of  tho  court  which  shall  bo  hcU  thereafter  by 

adjournment  or  otherwise. 

Excsptlons  to  master's  report. — The  parties  may  except  to 
the  master's  reiwrt,  and  thus  bring  any  matter  decided  by  i.im 
before  the  court  for  review  (bt.  Colombe  «.  U.  S.  7  I*tter8, 
625) ;  but  such  matter  will  not  be  set  aside  unleKs  mmiQ  abuse 
of  power  or  clear  abuse  is  shown,  Hason  v,  Crosby,  3  Wood. 
&  M.  258.  On  exception  to  master's  report  a  general  assign- 
ment  of  errors  is  insufficient.  Dexter  v.  Arnold,  2  Sum.  108. 
The  exceptions  are  in  the  nature  of  a  demurrer,  and  the  court 
will  only  regard  erroi-s  specificallvpointed  out  (Story  v.  Liv- 
ingstone, 18  Peters,  359 ;  Green  tJ.'Bishop,  1  Cliff.  186  ;  Foster 
V.  Goddard,  1  Black,  506;  Chappedelaine  v,  Decbenanx,  4 
Oranch,  806;  Turrillv.  B.  B.  Co.  5  Biss.  845),  and  supported 
by  the  special  statement  of  the  master.    Harding  v,  Huuly,  11 
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Wheat.  104.  The  exceptions  should  be  weclse,  and  raise  well 
defined  issues.  Stanton  v.  B.  li.  Co.  2  Woods,  507.  Master's 
report  will  not  be  corrected  because  iiumaterial  evidence  was 
wrongly  admitted.  Gairetson  r.  Clark,  15  Blatchf.  70.  Tho 
exceptions  netd  not  be  formally  allowed  or  disallowed  on  tho 
record,  but  tho  master's  report  will  bo  reformc  d  accordingly. 
Oliver  V.  Piatt,  3  How.  831.  No  objection  to  master's  report 
can  be  urjjrcd  which  was  not  talxonnt  tho  time  and  before  the 
master.  MeMicken  v,  Perin,  18  How.  5^7;  Tr^v  (tc.  Co.  v. 
Corning,  6  Blatchf.  823 ;  Gaines  v.  Now  Orleans,  1  Woods,  104 ; 
Cowdrey  v,  B.  B.  Co.  1  Woods,  8C1. 

BuLE  G4. 

Go:ts  and  exceptions.  — And  in  order  to  prevent  exceptions 
to  reports  from  being  filed  for  frivolous  cause  s,  or  for  mere 
delay,  the  party  whoso  exceptions  aro  overruled  shall,  for  ovciy 
exception  overruled,  pay  costs  to  tho  otlier  party,  and  for  every 
exception  allowed  shall  be  cntitl<  d  to  costs,  the  costs  to  bo 
fixed  in  each  case  by  the  court  by  a  standing  inile  of  the  circuit 
court. 

Costs,  what  are. — A  solicitor's  fee  is  not  a  cost  within  the 
meaning  of  thid  rule.    Garretson  v.  Clark,  17  Blatchf.  256. 

BECBEES. 
BT7LE  86. 

Correction  of  cUrleal  mistakes.  — Clerical  mistakes  in  de- 
crees, or  decretal  orders,  or  errors  arising  from  any  accidental 
Blip  or  omission,  may,  at  any  timo  before  an  actual  enrollment 
thereof,  be  corrected  by  order  of  the  court  or  a  judge  thereof, 
npon  pstition,  without  tho  form  or  expense  of  a  rehearing. 

Enrollment  of.  — All  decrees  aro  deemed  to  be  enrolled  a**  of 
term  in  v.-hich  thev  are  made.  Dexter  v,  Arnold,  5  Mason,  303; 
Whiting  V,  U.  S.  Bank,  13  Peters,  C. 

BULB  86. 

Hot  contain  pleadings. — In  drawing  up  decrees  and  orders, 
neither  the  bill,  nor  answer,  nor  orhcr  pleadings,  nor  any  part 
thereof,  nor  tho  report  of  any  master,  nor  any  other  prior  pro- 
ceeding, shall  be  recited  or  stated  in  the  decree  or  order ;  bat 
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iho  decree  and  order  shall  begin,  in  Bubstancc,  as  follows: 
'^  Tills  cause  came  on  to  bo  heard  (or  to  be  further  heard,  as 
the  caae  may  be)  at  this  term,  and  was  argued  by  counsel ;  and 
thereupon,  upon  consideration  thereof,  it  was  ordered^  ad- 
judged, and  decreed  as  follows,  yiz"  [Here  insert  the  decree 
or  order.] 

Form  of  decree. — Tlie  decree  should  not  recite  pleadings  or 
ordiuarily  lacts  of  case  (Whiting  v,  U.  S.  Bank,  13  Peters,  IG); 
but  the  court  may  occauioually  state  in  the  decree  com  Insions 
of  fact  art  wfll  as  of  law.  Putnam  v.  Day,  22  Wall.  60.  There 
should  be  first  an  interlocutory  order,  and  when  the  amounts 
and  th".  like  have  l)een  ascertained,  the  final  decree  should  be 
entered.  Forgay  v,  Conrad,  0  How.  201 :  B.  B.  Ck}.  v.  Swaoey, 
23  WaU.  405. 

OTTABBIAirS  AKB   FBOGHEin  AMIS. 
BULE   87. 

How  appointed.  —  Guardians  ad  lUem  to  defend  a  suit  may 
be  appointed  by  iho  court,  or  by  any  judge  thereof,  for  infants 
or  other  persons  who  arc  under  guardianship,  or  othcrwiso 
incapable  to  sue  for  llicmsclvcs.  All  infants  and  other  persons 
80  incapable  may  sue  by  their  guardians,  if  any,  or  by  tl:eir 
procfwin  awX;  subject,  however,  to  such  orders  as  tho  court 
may  direct  for  tho  protection  of  infants  and  other  jiersons. 

Infanta  parties.— Infants  defend  by  guardian  apjwinted  by 
court ;  usually  nearest  relation  not  interested.  Bank  of  U.  8* 
t>.  Bitchic,  8  Peters,  128. 

BEHEABIKG. 

BTJLE  88. 

Behearing  petLtlon,  what  to  contain. — Every  x>etition  for  a 
rehearing  shall  contain  tho  special  matter  or  cause  on  which 
such  rehearing  is  applied  for,  shall  bo  signed  1  y  counsel,  and 
the  facts  therein  stated,  if  not  apparent  on  (ho  record,  bhall  be 
verified  by  the  oath  of  tho  party,  or  by  some  other  person.  No 
rehearing  sliall  be  granted  after  the  term  tt  which  tho  final 
decree  of  the  court  shall  have  been  entered  and  recorded,  if  an 
appeal  lies  to  the  supreme  court.    But  if  no  appeal  lies,  the 
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petition  may  be  admitted  at  any  time  before  the  end  of  the  next 

term  of  the  court,  in  the  discretion  of  the  court. 

Behearingy  when  allowed. — Beheariugs  are  allowed  only 
where  some  plain  ommission  or  mistalvo  has  been  made  (Jen- 
Idns  V.  Eldreuge,  3  iStonr,  299),  sufficient  to  justify  a  new  trial 
at  common  law,  (Bentlcy  v.  Phelps,  3  Wood.  &  M.  403),  and 
^e  application  for  rehearing  should  state  some  such  reason. 
Hunter  v.  Marlboro,  2  Wood.  &  M.  168.  Where  a  party  obtains 
rehearing  on  new  CYidence  he  should  file  a  supplemental  biU 
stating  such  evidence.  Baker  v.  Whiting,  1  Story,  218.  A  re- 
hearing wiU  not  be  granted  on  the  certificate  of  counsel  merely* 
that  there  are  good  grounds  therefor.  Emerson  v,  Daives,  1 
Wood.  A  M.  21 ;  Tufts  v.  Tufts,  3  Wood.  &  M.  426.  A  petition  for 
rehearing  is  not  granted  ex  partem  but  only  on  notice  to  the  ad- 
verse party.  Giant  Powder  Co.  v.  Cal.  V.  P.  Co.  6  Sawy.  509.  A 
final  aeci'ee  cannot  be  annulled  or  set  aside  after  the  term  when 
rendered,  except  by  appeal  or  bill  of  review  and  not  by  rehear- 
ing (Scott  V,  Blaine,  1  Bald.  287 ;  Boemer  v.  Simon,  1  Otto,  149) ; 
and  this  rale  is  imperative  (Scott  v.  Hore,  1  Hughes,  163),  ex- 
cept where  there  is  no  appeal  to  the  supreme  court,  when  it 
may  be  reheard  if  petition  for  rehearing  oe  filed  before  end  of 
next  term  after  decree.  Clarke  v.  Threkeld,  2  Cranch,  408. 
Allowance  of  rehearinga  after  decree  are  not  a  matter  of  right, 
but  discretionary  with  court.  Daniel  v,  Mitchell,  1  Story,  198; 
American  etc.  Oo.  v,  Sheldon,  18  Blatchf.  60. 

BTTLE  89. 

Bules  may  be  made  by  circuit  courts.  — The  circuit  courts 
(both  judges  concurring  therein)  may  make  any  other  and  fur- 
ther rules  and  regulations  for  the  practice,  XDroceedings,  and 
process,  mesne  and  final,  in  their  respective  districts,  not  in- 
consistent with  the  rules  hereby  prescribed,  in  their  discretion, 
and  from  time  to  time  alter  and  amend  the  same. 

Extent  of — Where  no  rule  is  prescribed  by  supreme  court, 
.circuit  courts  have  power  to  regulate  by  rule,  the  model  of  con- 
ducting trials,  order  of  evidence,  etc.  Phila.  etc.  Co.  v,  Stim- 
Bon,  14  Peters,  443  ;  Steam  S.  C.  Co.  v.  Jones,  13  Fed.  Bep.  581. 
£quity  courts  will  mold  their  rules  so  as  to  prevent  injustice. 
Poultney  v,  Lafayette,  12  Peters,  472.  Bules  made  bv  the  court 
can  be  waived  or  modified  for  good  reason.  Bussell  i7.  McLel- 
lan,  8  Wo  d.  A  M,  157.  But  this  court  cannot  rescind  or  modify 
a  rule  prescribed  by  the  supreme  court  for  its  government.  Jen- 
kins V.  Greenwald,  1  Bond,  127.  No  rule  can  be  allowed  which 
is  inconsistent  with  those  established  by  the  supreme  court. 
Bank  of  U.  S.  v.  White,  8  Peters,  262. 
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UOLS  90. 

Practice. — In  all  cases  where  the  mlee  proecribedby  this 
court  or  by  the  circoit  court  do  not  apply,  the  practice  of  tho 
circuit  court  shall  be  regulated  by  tho  present  practice  of  the 
High  Court  of  Chancery  in  England,  so  far  as  the  same  may 
reasonably  be  applied  consistently  with  the  local  circumstances 
and  local  conveniences  of  the  district  where  the  court  is  held, 
not  as  postiye  rules,  but  as  furnishing  just  analogies  to  regu- 
late the  practice. 

Eni^lish  praotioe,  how  far  adopted.— This  rule  adopts  the 
Suglidh  practice  as  it  was  known  and  understood  at  the  time 
this  rale  was  ordained.  Badger  v.  Badger,  1  CUfL  237.  This 
rule  neither  enlarges  nor  limits  the  jurisdiction,  but  simp^ 
reguLites  the  practice  where  this  court  nos  juiisdiction.  Lewis 
r.  Shainwald,  7  Sawy.  403.  It  is  the  practice  of  the  English 
court  of  chancery,  and  not  the  court  ot  exchequer  that  forms 
the  basis  of  our  equity  practice.  Smith  v.  Bumham,  2  Sum. 
612.  The  courts  will  follow  this  practice  subject  to  each  altenir 
tions  as  may  under  tiie  acts  of  Congress  be  from  time  to  ttme 
prescribed  (Boylo  v,  Zacliarie,  6  Fcters,  648:  liTingston  ik 
Btory,  9  Peters,  632;  8.  C.  13  Peters,  359;  IShode  Island  «. 
lUassachusetts,  14  Peters,  210 ;  Emerson  «.  Bavies,  1  Wood. 
&  M.  21 ;  Lorillard  v.  Standard  Oil  Co.  18  Blatchf.  199),  and  it 
shall  govern  the  practice  in  all  oases  where  the  supreme  ooort 
rules  do  not  apply.  Pomeroy  v.  Manin,  2  Paine,  476 ;  Good- 
year V.  Prov.  Bub.  Co.  2  Cliff.  351.  Tbe  practice  of  State 
courts  will  not  control  these  courts  nnless  they  adopt  that 

Sractice  as  their  ovm,  U.  S.  v.  Parrott,  HoAlL  447 ;  Martin- 
ale  V,  Waas,  11  Fed.  Bep.  551.  And  no  practioe  inooosistent 
with  these  rules  oan  be  established.  U.  8.  Bank  o.  Whiter  8 
Peters,  262. 

B1TLE91. 

AJBrmation  equivalent  to  oatli. — Whenever,  under  these 

rules,  an  oath  is  or  may  be  required  to  bo  taken,  the  party  may, 
if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu  thereof^ 
make  soleinn  aflUrmation  to  thetmth  of  the  fSftcts  stated  by  him* 

BULE  92. 

Decree  in  foreoloiiire  snits.— In  suits  in  equity  for  the 
foreclosure  of  mortgages  in  the  circuit  courts  of  the  United 
States,  or  in  any  court  of  the  Territories  having  jurisdiction  of 
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the  same,  a  decree  may  be  rendered  for  any  balance  that  may 
be  fomid  due  to  the  complainant  over  and  above  the  proceeds 
of  the  sale  or  sales,  and  execution  may  issue  for  the  collection 
of  the  same,  as  is  provided  in  the  eighth  rule  of  this  court  regu- 
lating the  equity  practice,  where  the  decree  is  solely  for  the 
payment  of  money. 

Promolgated  April  IS,  1861, 1  WalL  v. 

BTTLE  93. 

Appeal  in  injunotion  cases,  discretloiL. — When  an  appeal 
from  a  final  decree,  in  an  equity  suit,  granting  or  dissolving  an. 
injunction,  is  allowed  by  a  justice  or  judge  who  took  part  in 
the  deciBion  of  the  cause,  ho  may,  in  his  discretion,  at  the  time 
of  such  allowance,  make  an  order  suspending  or  modifying  the 
injunction  during  the  pendency  of  the  appeal,  upon  such  terms 
as  to  bond  or  otherwise  as  he  may  consider  proper  for  the 
security  of  the  rights  of  the  opposite  party. 

Promulgated  Janoary  13, 1879, 7  Otto,  vii. 

BTTLE  94. 

Bill  bj  ttoekholder  ag^ainst  corporation. — Every  bill  brought 
by  one  or  more  stockkolders  in  a  corporation  against  the  cor- 
poration and  other  parties  founded  on  a  right  which  may  prop- 
erly be  asserted  by  the  corporation,  must  be  verified  by  oath, 
and  must  contain  an  allegation  that  the  plaintiff  was  a  share- 
holder at  the  time  of  the  transaction  of  which  he  complains,  or 
that  his  share  had  devolved  on  him  since  by  operation  of  law ; 
and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of 
the  United  States  jurisdiction  of  a  case  of  which  it  would  not 
otherwise  have  oc^izance.  It  must  also  set  forth  with  partic- 
ularity the  efforts  of  the  plaintiff  to  secure  such  action  as  he 
desires  on  the  part  of  the  managing  directors  or  trustees,  and 
if  necessary,  of  the  shareholders,  and  the  cause  of  his  failure  to 
obtain  such  action. 

Promnlgated  Jannary  23, 1882, 11  Otto,  ix. 

Applieation  of  rule. — This  rule  applies  only  to  a  suit  by 
0tocl[noldcrs  against  corporation  founded  on  rights  which  tho 
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corporation  mar  properly  assert,  and  not  on  other  rights.  Leo 
V.  U.  P.  R.  R.  Co.  17  Fed.  Rep.  273.  Plaintiflf  must  show  the 
efiorts  on  his  own  i>art,  aod  not  on  the  part  of  others  to  secure 
redress.    Dannmeyer  v.  Coleman,  11  Fed.  Rep.  101. 
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Past   I. — Bills  jlsd  Iiifobuations. 

ft 

CHAPTER  I. 

FORMAL  FARTS  OF  BIIiI<S« 

L    TITLE,  DIRECTION,  OB  ADDBESS. 
1.    Ihe  tide — generaZfomu^ 


Court. 


A.  B.,  of  B.,  in  the  county  of • 

Plaintiff, 
and 

0.  D.,  of  C,  in  the  county  of . 

Defendant, 

%     Where  complainant  is  a  married  woman, 

A.  B.,  a  married  woman,  who  sues  by  0.  D.,  her  next  friend. 

JPlaintiff. 
and 
E.  F.  Defendant, 

8.    Where  complainant  is  an  infant, 

A.  B.,  an  infant  within  the  age  of  twenty-one  years,  by  C.  D., 

his  next  friend.  JPlaintiff, 

and 
E.  F.  Defendant, 

1  A  general  and  comprehensive  statement  of  the  title  Is  sufficient 
where  plaintiff  has  no  knowledge  that  the  title  will  be  controverted 
by  defendant;  bat  where  the  title  is  Impeached  by  the  answer,  It  is 
better  to  set  out  a  distinct  statement  of  the  title  by  amendment  in- 
stead of  simply  traversing  defendant's  answer.  Sanborn  v.  Klb- 
tredge,  SO  Am.  x>ec.  58. 
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4.  Where  eomplainant  ia  of  unsound  mind,  and  80  found  by 

inquisUion. 

A.  B.,  committee  of  the  estate  of  C.  D.,  a  person  of  unsound 

mind,  so  found  by  inquisitioui  and  the  said  C.  D.  by  the  said 

A.  B.  as  his  committee.  Flaintiffs. 

and 
E.  F.  Defendant, 

5.  Where  complainant  is  of  unsound  mind,  bui  not  so  found 

by  inquisition, 

A.  B.,  a  person  of  unsound  mind,  not  so  found  by  inquisition, 

by  C.  D.,  his  next  friend.  Plaintiff. 

and 
E.  F.  Defendant, 

6.  Where  one  creditor  sues  on  his  own  behaJlf  and  Viat  of  other 

creditors, 

A.  B.,  on  behalf  of  himself  and  all  other  unsatisfied  creditors 

of  0.  D.,  who  shall  come  in  and  contribute  to  the  expenses  of 

this  suit  [or,  and  all  other  the  creditors  of  O,  p.,  for  whose 

benefit  the  indenture  of  the  first  day  of  June,  1883,  hereinafter 

stated,  was  made].  Plaint^, 

and 
E.  F.  Defendant, 

7.  Against  a  married  icoman  administratrix.  Joining  her  hus- 

band as  co'-drfendant, 

A.  B.  Plaintiff, 

and 

0.  D.  and  E.  [christian  name  of  the  wife],  the  wife  of  C.  D., 

administratrix  of  the  estate  and  efifeots  which  were  of  F.  O., 

deceased.  pefetkda$Us» 

8.  Against  a  person  of  unsound  mind  so  founa  by  inquisition, 

A.  B.  Plaintiff, 

and 

0.  D.,  a  person  of  unsound  mind,  so  found  by  inquisition, 

who  defends  by  £•  F.,  committee  of  the  estate  of  the  said  C.  D, 

Dtfendants* 
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9.    Direction,  or  address  in  the  Federal  Courts. 
To  the  judges  of  the  Circuit  Court  of  the  United  States  for  the 


district  of 


10.    In  the  State  courts* 

To  the  honorable  the  justices  of  the  Supreme  Judicial  Goui^t, 

sitting  in  equity. 
'2^ew  Hampshire.]    Rockingham,  ss.    To  the  Supreme  Judicial 

Court. 
Vermont]    To  the  honorable  A.  B.,  chancellor  of  the 

Judicial  Circuit. 
Jiew  Jersey  and  KetD  York.]    To  the  honorable  A.  B.,  Esq., 

chancellor  of  the  State  of . 

n.    INTRODUCTION,   OR  COMMENCEMENT, 

1.    In  the  Federal  Courts. 

"  A.  B.,  of — ,  and  a  citizen  of  the  State  of ,  brings 

this,  his  bill,  against  C.  D.,  of ,  and  a  citizen  of  the  State 

of ',  and  E.  F.,  of ,  and  a  citizen  of  the  State 

of ,  and   thereupon  your  orator  complains  and  says 

that,"  etc.* 

2.    In  the  State  courts. 

Generally y  and  in  code  States, 

A.  B.,  of ,  etc.,  complains  against  C,  D.,  of ,  etc., 

and  E.  F.  of ,  etc.,  and  says,  etc. 

In  suits  hy  persons  of  full  age  and  sui  juris. 

Complaining  showeth  unto  your  honor  your  orator  A.  B., 

of——,  in  the  county  of ,  and  State  of        •   ,  merchant 

[or  esquire,  or  yoeman]. 

Complaining  showeth  unto  your  honor  your  oratriz  C.  D., 

1  Rule  20,  tJ.  8.  Coartfl,  Equity  Hules.  A  bill  addressed  to  the 
** Circuit  Court,  etc.,  In  chancery  silting,"  is  a  sufScient  address. 
Sterrick  v.  Pugsley,  1  Flipp.  (U.  S.;  350. 

2  Equity  Rule  20  of  the  Federal  Court  Rules,  requires  the  names 
of  parties  defendant,  with  their  citizenship,  to  be  set  out.  United 
titates  V,  Pratt  Coal  etc  Co.  IS  Fed.  Rep.  708. 
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of ,  in  the  oounty  of ,  and  State  of ,  widow 

[or  spinster]. 

By  wife,  where  husband  is  defendant^  as  in  respect  ofheraepa" 

rate  property. 

Complaining  showeth  nnto  your  honor  your  oratrix  A.  B., 

of ,  in  the  county  of ,  wife  of  C.  B.,  of  the  same 

place,  merchant,  by  G.  H.,  her  father  (or  brother)  and  next 
friend. 

By  wife  wTiere  htuiband  is  eo^plaintiff. 

Complaining  show  nnto  year  honor  your  orator  and  oratrix 
A.  B.,  of ,  merchant,  and  C.  D.,  his  wife. 

By  wife  whose  husband  is  an  alien  enemy. 

Complaining  showeth  unto  your  honor  your  oratrix  A.  B., 

of ,  the  wife  of  C.  B.,  late  of  the  same  place,  merchant, 

who  is  an  alien  enemy. 

By  an  infant. 

Complaining  showeth  unto  your  honor,  your  orator  A.  B„ 

of ,  an  infant  under  the  age  of  twenty-one  .years,  to 

wit,  of  the  age  of  six  years,  or  thereabouts,  and  son  of  E.  B., 
of  the  same  place,  gentleman,  by  the  said  E.  B.,  his  father  and 

next  friend  (or  son  of  E.  B.,  late  of aforesaid,  gentleman, 

deceased,  by  C.  D.,  his  next  friend). 

By  an  idiot  or  lunaUCf  by  his  committee. 

Complaining  show  unto  your  honor  your  orators  A.  B., 

of ,  and  C.  D.,  of ,  against  whom  a  commission  of 

lunacy  has  been  lately  awarded  and  issued,  and  is  now  in  foroe, 
and  under  which  commission  the  said  CD.  was  duly  found 
and  declared  to  be  a  lunatic,  and  your  orator  A.  B.  appointed 
committee  of  his  estate. 

By  an  idiot  or  lunaiic,  by  his  guardian. 

Complaining  show  unto  your  honor  A.  B.,  of  ,  and 

C.  D.,  of ^  who  was  lately  adjudged  an  idiot  <or  lunatio, 

or  incapable  of  taking  care  of  himself) «,  by  the— «^— Court 

of 1  and  your  orator  A.  B.  appointed  guaspdian  of  his 

person  and  estate  (or  of  his  estate). 
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By  a  person  incapable  of  acting  for  himself  ,  btU  not  sti'ictty  an 

idiot  or  lunatic. 

Complaining  showeth  unto  your  honor  your  orator  A.  B., 

of ,  yeoman,  being  deaf  and  dumb,  by  C.  D.,  of , 

yeoman,  his  next  friend. 

By  a  corporation. 

Complaining  show  unto  your  honor  your  orators  the  presi- 
dent, directors,  and  company  of  the  Bank  of ,  a  corpora- 

iion  duly  established  by  law  of  the  State  of  — 

By  the  government. 

Informing,  showeth  unto  your  honor  A.  B.,  of ,  Esq., 

attorney-general  of  the  State  of ,  on  behalf  of  the  said 

8tate. 

By  those  wha  partake  of  the  prerogative,  or  are  under  the  pro* 

tection  of  the  government. 

Informing,  showeth  unto  your  honor  A.  B.,  of ,  Esq., 

attorney-general  of  the  state  of ,  on  behalf  of  the  said 

State  and  the  trustees  of College. 

Where  the  suit  is- at  ilie  relation  of  some  person  not  particularly 

intet^sted, 

Itaformiiig,  showeth  unto  your  honor  A.  B.,  of ,  Esq., 

attorney-general  of  the  State  of ,  at  and  by  the  relation 

of  C.  D.  and  E.  F.,  of ,  deacons  of  the  First  Congrega- 
tional Church  and  Society  in ,  for  and  on  behalf  of  them- 

selyes  and  the  rest  of  the  members  of  the  said  church  and 
society. 

The  same  where  the  relator  is  interested. 

Informing,  showetbnnto  your  honor  A.  B.,  of Esq., 

attorney-general  ®f  the  State  of ,  at  and  by  the  relation 

of  C.  D;  and  E.  F.  of ,  deacons  of  the  First  Congrega* 

tional  Church  and  Society  in ,  and  humbly  complaining 

show  unto  your  honors  the  said  C.  D.  and  E.  F.,  deacons  of  the 
Sirst  Congregational  Church  and  Society  in • 


Eq.  Pl.— 28. 
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in.    THE  STATING  PABT. 

(After  Betting  out  the  facts  showing  plaintiff's  equity.)    And 
your  orator  [or  the  plaintiff]  hoped  that  the  said  C.  D.  [the 
defendant]  would  have  complied  with  the  reasonable  requestp 
of  your  orator  [or  the  plaintiff]  as  in  justice  and  equity  he  ough 
to  have  done. 

IV.    THE  CONFEDERATING  PART. 

But  now  80  it  iSf  may  it  please  your  honor,  that  the  said 
C.  D.,  combining  and  confederating  with  divers  persons  [or  if 
there  are  several  defendants,  combining  and  confederating 
together  and  with  divers  persons]  at  present  unknown  to 
your  orator  [or  the  plaintiff]  whose  names,  when  discoYered, 
your  orator  [or  the  plaintiff)  prays  he  may  be  at  liberty  to  in- 
sert herein  with  apt  words  to  charge  them  as  parties  defendant 
hereto,  and  contriving  how  to  wrong  and  injure  your  orator  (or 
the  plaintiff]  in  the  premises,  he,  the  said  R.  H.,  absolutely 
refuses  to  comply  with  such  requests,  and  he  at  times  pretends 

that,  etc. 

or 

But  now  so  it  is,  may  it  please  your  honor,  that  the  said  B. 

H.,  L.  M.,  and  N.  M.,  in  concert  with  each  other,  allege  that, 

etc.  [or  colluding  and  confederating  with  each  other,  refuse  to 

comply  with  such  requests,  and  pretend  that,  etc.  ] 

V.    THE  CHARGING  PART.* 

That  the  said  defendant  sometimes  alleges  and  pretends  |  tn> 
sert  the  supposed  contention  of  defendant],  and  at  other  times 

I  Every  bill  must  contain  sufBdent  matter  in  itself  to  maintaip 
the  case  ox  the  plaintiff  (Harrlsun  v.  Nixon.  9  Peters.  4fVi):  bot  it  need 
not  allege  or  specially  describe  all  the  evidence  which  is  to  be  put 
into  the  case,  provided  it  contains  allefcations  broad  enough  to  cover 
the  evidence  relied  on.  Nenmith  v.  Calvert,  1  Wood.  <fe  M.  34.  While 
the  bill  may  be  framed  with  a  double  aspect,  so  that  If  the  court  de* 
cide  against  the  plaintiff  upon  one  view  of  his  case  it  may  afford 
him  relief  in  another  (Hohson  t>  McArthur,  16  Peters.  192);  yet  the 
alternative  case  mast  be  the  foundation  for  the  same  reliei.  Shields 
V.  Barrow,  17  How.  190.  Two  inconRtntent  causes  for  equ1t«b]e  relief 
cannot  be  joined  in  the  same  bill    Wilkinson  v.  Dobbie  12  Blatcbf.  2M. 

Rule  21  of  the  U.  8.  Courts  Equity  Rules  authorises  the  optional 
omission  of  the  matters  of  excuse  and  pretenses  set  up  b^  defendant- 
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he  alleges  and  pretends,  etc.,  whereas,  yonr  orator  [or  the 
plain tifif]  charges  the  contrary  to  be  the  truth,  and  that,  etc. 
\  stating  the.  special  maltei'  with  which  plaintiff  meets  defend- 
ant's  supposed  case], 

VI.  THE  JUrjSDICTION  CLAUSS.i 

All  which  actings,  doings,  and  pretenses  of  the  said  defend- 
ant for  defendants)  arc  contrary  toeqnity  and  good  conscience, 
and  tend  to  the  manifest;  wrong,  iujary,  and  opprension  of  your 
orator  [or  the  plaintiff]  in  the  premiHCs.  In  consideration 
whereof,  and  foiiismnch  as  your  orator  \or  the  plaintiff  ]  U 
reaiedilesM  in  the  premises,  at  and  by  Mie  strict  rules  of  the 
common  law,  and  can  only  have  relief  in  a  Court  of  Equity, 
where  matters  of  this  nature  are  properly  cognizable  and  reliev- 
able.    To  the  end,  therefore,  etc. 

VII.  THE  INTERROGATING  PART. 

To  tuO  end,  therefore,  that  the  said  C.  D.,  and  the  rest  of  the 
confederates  when  discovered,  may,  upon  their  several  and  re^ 
spective  corporal  oaths,  full,  true,  direct,  and  perfect  answer 
make,  to  all  and  singular  the  matters  hereinbefore  stated  and 
charged  [oTj  to  aU  and  singular  the  premises^  or^  to  aH  and 
singular  tfie  cliarges  and  mattei^s  aforesaid]  as  fully  and  par- 
ticularly as  if  the  same  were  hereinafter  repeated,  and  the) 
thereunto  distinctly  interrogated  [or,  as  fttUy  in  every  respeci 
as  if  the  some  were  liere  again  repeated,  and  they  thereunto 
particularly  interrogated]:  and  that  not  only  as  to  the  best  oi 
tiieir  respective  knowledge  and  remembrance,  but  also  as  to 
the  best  of  their  several  and  respective  information,  hearsay, 
and  belief  [or,  according  to  the  beM  of  their  respective  knowU 
edgti,  information,  and  belief] ;  and  more  especially,  that  they 

1  This  clause  may  be  omitted  in  the  Federal  Courts.  Rule  2T, 
Eonity  Rules,  U.  S.  Courts.  But  where  the  jurisdiction  depends  on 
ritizenshlp  of  the  parties  in  dlfr*»rent  States,  this  must  appear  some- 
where in  the  bill,  or  the  omission  will  be  fatal  at  any  stage  of  the 
riuise,  unless  cured  by  amondment.  Wood  v.  Mann,  1  Sumn.  578. 
Jurlsiictional  facts  stated  in  the  bill  will  be  deemed  tu  be  true  in  a 
suit  on  a  decree  when  collaterally  attacked.  Harrison  v.  Harrisoa 
86  Am.  Dec.  227. 
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may  answer  ^urid'set  forth  whether,  etc.  \?iere  foUoto  the  t?iterw 
rogatories  to  be  ansvoered  by  tfie  defendant]. 

Or,  in  suits  in  t?ie  Circuit  Oourts  of  the  United  States,"^ 

<*To  the  end,  therefore,  that  the  said  defendants  may,  if 
they  can,  show  why  your  orator  should  not  have  the  relief 
hereby  prayed,  and  may,  upon  their  several  and  respective  cor- 
poral oaths,  and  according  to  the  best  and  utmost  of  their  sev- 
eral and  respective  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct,  and  perfect  answer  make  to  such  of 
the  several  interrogatories  hereinafter  numbered  and  set  forth, 
as  by  the  note  hereunder  written  they  are  respectively  required 
to  answer,  that  is  to  say :  — 

"1.  Whether,  etc. 
.    "2.  Whether,  etc." 

Vm.    THE  PRAYER  FOR  RELIEF.* 

1.  Old  form, 

[After  the  interrogating  part]  and  that  the  said  defendant 
may  come  to  a  fair  and  just  account,  etc  [stating  the  partieur 

1  See  Rule  43,  U.  8.  Courts,  Equity  Bales. 

2  Rule  21  of  the  U.  S.  Courts,  Equity  Rules,  provides  that.  "Toft 
prayer  of  the  bill  shall  ask  the  special  relief  to  which  the  plaintiff 
supposes  himself  entitled,  and  also  shall  contain  a  prayer  for  flreneral 
relief,  and.  If  an  Inlunctlon,  or  a  writ  of  ne  exeat  regno^  or  any  other 
special  order  pending  the  salt,  is  required.  It  shall  also  be  specially 
asked  for." 

A  prayer  for  general  relief  Is  a  prayer  for  any  reli«-  *he  court 
can  give,  except  by  injunction,  upon  the  facts  averred  in  the  bllL 
Chicago,  St.  Louis,  etc.  R.  R.  Co.  v,  McComb,  2  Fed.  Rep.  18. 

Under  the  prayer  for  general  relief,  other  relief  may  be  granted 
than  that  which  is  particularly  prayed  for;  but  such  relief  must  be 
agreeable  to  the  case  made  by  the  bill.  English  v.  Foxall,  2  Peters, 
695;  Boone  V.  Chiles,  10 Peters,  177;  Hobson  v.McArthur,  16Peter8,182. 
Thus,  although  the  complainant  in  a  bill  for  the  specific  execution  of 
a  contract  may  not  have  specifically  claimed  in  his  bill  a  decree  for 
rents  and  profits  while  In  the  possession  of  the  defendant,  he  may 
claim  it  in  the  appellate  court,  under  the  prayer  for  general  reliel. 
Watts  V.  Waddle,  6  Peters,  889.  But  where  a  bill  charges  actual  and 
intentional  fraud,  and  prays  for  relief  on  that  ground,  the  complain- 
ant cannot,  under  the  prayer  for  general  relief,  rely  on  circumstances 
which  might  amount  to  a  case  for  relief,  under  a  distinct  head  of 
equity,  although  those  circumstances  substantially  appear  in  the  bill, 
but  are  charged  in  aid  of  the  charge  of  actual  fraud.  Eyre  v.  Potter, 
15  How.  42. 

The  general  prayer  for  relief  and  sufficient  facts  alleged  therefor 
fUkvesa  Dill  from  demurrer,  though  the  special  relief  prayed  for  be 
Inappropriate.    Patrick  v.  Isenhart,  20  Fed.  Rep.  338. 


AMEBIOAX  FOBICS.  9^ 

lar  relief  asJkedl,  and  that  your  orator  may  have  snoh  further 
aud  other  retief  in  the  premises,  as  the  nature  of  his  case  shall 
reqnire,  and  to  yonr  honors  shal)  seem  meet  [oTt  that  your 
oraUrr  may  be  further  and  otfiertmse  relieved  in  the  premists 
according  to  equity  and  good  conscience], 

2.  Modem  form. 

And  that  an  account  may  be  taken  by  and  under  the  direction 
and  decree  of  this  honorable  court,  etc.,  etc.  And  that  the  de- 
fendant may  be  decreed  to  pay  unto  your  orator  [or  the  plain t- 
iif  1,  etc.,  etc.  Aud  that  your  orator  [or  the  plaintiff  ]  may  have 
such  further  or  other  relief  in  the  premises  as  the  nature  of 
the  circumstances  of  this  case  may  require,  and  to  your  honor 
shall  seem  meet. 

8.  A  more  extended  form, 

Pray&*  for  answer,  oath  waived — injunction  against  pro- 
ceedinq  at  law — declaration  of  trust — conveyance:  "To  the 
end,  therefore,  that  the  plaintiffs  may  have  that  relief  which 
they  can  only  obtain  in  a  court  of  equity,  and  that  the  said  de- 
fendants may  answer  the  premises,  but  not  upon  oath  or  affirma- 
tion, the  benefit  whereof  is  expressly  waived  by  the  plaintifis, 
and  that  the  said  defendants,  who  are  plaintifb  as  aforesaid 
in  the  said  action  at  law,  may  be  perpetually  enjoined  from 
farther  prosecuting  the  same,  and  that  it  may  be  declared  that 
the  said  lands  are  charged  with  a  trust  in  favor  of,  and  ought 
to  be  held  for,  the  use  and  benefit  of,  etc.,  and  that  the  said  de» 
fendauttt,  or  so  many  and  such  of  them  as  shall  appear  to  have 
the  legal  title  to  said  lands,  may  be  decreed  to  convey  such 
legal  title,  free  of  all  encumbrances  done  or  suffered  by  them, 
or  any  or  either  of  them  unto  the  plaintiff,  in  their  said  capac- 
ity, to  hold  to  them  and  their,  etc.,  npon  the  trusts  aforesaid, 
and  for  such  further  or  other  relief  as  the  nature  of  this  case 
may  require,  and  to  your  honors  shall  seem  meet."  ^ 

Where  a  specific  relief  is  asked  for,  even  though  there  be  a  nrayer 
lor  genera]  relief,  the  Circuit  Court  cannot  grant  a  relief  which  Is  in- 
consistent with,  or  entirely  different  from  that  wiiich  is  prayed  for. 
Wilson  V.  Graham.  4  Wash.  (U.  S.)  53L 

1   Earl  V.  Wood,  8  Cash.  430. 
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4.  Anothei^  fonn  of  prayer  for  injunoUon, 

Wherefore  yonr  orator  prays  the  court  to  now  grant  him  a 
writ  of  injunction,  restraining  and  enjoining  the  said  defend- 
ants  here  [insert  the  special  matters  sought  to  be  enjohied], 
nntil  the  further  order  and  decree  of  this  conrt  in  the  premises. 

5.  Prayer  for  the  production  of  deedSy  papers,  etc. 

And  that  the  said  defendants  may  set  forth  a  list  or  schedule, 
and  descriptioa  of  every  deed,  book,  account,  letter,  paper,  or 
writing  relating  to  the  matters  aforesaid,  or  either  of  them ;  or 
wherein  or  whereupon  there  is  any  note,  memorandum,  or  writ- 
ing relating  in  any  manner  thereto,  which  now  are,  or  ever  were, 
in  their  or  either,  and  which,  of  their  possession  or  power,  and 
may  deposit  the  same  in  the  office  of  the  clerk  [or  in  the  hands 
of  one  of  the  masters]  of  this  honorable  court,  for  the  nshal 
purposes ;  and  otherwise  that  the  said  defendants  may  account 
for  such  as  are  not  in  their  possession  or  power.^ 

IX.    THE  PRAYER  FOR  PROCESS. 

1.    Prayer  for  sfubpoma. 

May  it  please  your  honors  to  grant  unto  the  plaintiff  a  writ 
of  subpoena,  to  be  directed  to  the  said  G.  D.,^  etc.,  thereby 
commanding  them,  and  each  of  them,  at  a  certain  time,  and 
under  a  certein  penalty  therein  to  be  limited,  personally  to  ap- 
pear before  this  honorable  court  [or  your  honors  in  this  honor- 
able court],  and  then  and  there  full,  true,  direct,  and  perfect 
Answer  make  to  all  and  singular  the  premises,  and  further  to 
stand  to,  perfoim,  and  abide  such  further  order,  direction,  artd 
deo'ee  tfierein  as  to  this  honorable  court  [or,  to  your  honors  ] 
shall  seem  m£et  [or  as  shall  seem  agreeable  to  equUy  and  good 
conscience^, 

1  Dan.  Ch.  Pr.  *  1888. 

2  The  prayer  for  8ubposna  must  contain  the  names  of  all  tbe  de- 
fendants.   See  Bule  23,  U.  S.  Court  Rules  In  Equity. 

3  The  words  in  italics  must  be  omitted  in  bills  merely  for  diteor- 
erjf,  or  to  perpetucUe  the  testimony  of  witnesses.  Story  Eq.  PI.  I  44, 
note;  Barton's  Suit  in  Eq.  43,  note  1;  Equity  Drafts.  6.  The  bill 
must  be  sif^ned  by  counsel  or  It  It  will  be  demurrable;  but  a  sfjirninii 
on  the  back  of  the  bill  Is  sufficient.  Dwight  V.  Humphreys,  3  Mc< 
'.can  tU.  S.)  104. 
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2.    Another  /o?'«i. 

To  the  end  tiiat  yonr  orator  may  obtain  the  relief  to  which 
he  is  justly  entitled  in  the  premises,  he  now  prays  the  court  to 
grant  him  due  process  by  svJhpcsna  directed  to  the  said  C.  D. 
and  E.  F.,  defendants  hereinbefore  named,  requiring  and  com- 
manding each  of  them  to  appear  herein  and  answer  under  oath 
[o)',  hid  not  under  oath^  (he  same  being  expressly  waived]  the 
Beyeral  allegations  in  this  your  orator's  bill  contained. 

8.    Prayer  for  process  where  the  government  is  a  defendant. 

And  may  it  please  your  honors,  that  the  district  attorney  of 
the  United  States  for  the  district  of [or  tlie  attorney- 
general  of  the  State  of ],  on  being  attended  with  a  copy 

of  this  bill,  may  appear  and  put  in  his  answer  thereto,  and 
may  stand  to  and  abide  such  order,  direction,  and  decree  in 
tlie  premises  as  to  your  honors  shall  seem  meet,  and  your  orator 
sh&ll  ever  pray,  etc. 

4.    Prayer  for  writs  of  ne  exeat,  and  svhpcma. 

May  it  please  your  honors,  the  premises  considered,  to  grant 
unto  your  orator,  not  only  the  writ  of  ne  exeat  of  the  State  of 

,  issuing  out  of,  and  under  the  seal  of  this  honorable 

court,  to  rentrain  the  said  defendant  0.  D.  from  departing  out 
of  the  jurisdiction  of  this  court;  but  also  the  writ  of  subpoena 
(as  infoiins  1  or  2,  supra), 

5.    Another  form  of  prayer  for  ne  exeat. 

Wherefore  your  orator  prays  the  court  to  grant  him  a  writ  of 
ne  exeat,  restraining  and  forbidding  the  said  G.  D.,  defendant 
hereinbefore  named,  from  departing  beyond  the  limits  of  the 
United  States  [or,  if  the  suit  is  in  a  State  court,  from  depart- 
ing out  of  the  jurisdiction  of  this  court,  or  beyond  the  limits  of 
this  State],  withont  leave  of  this  court  first  had. 

6.    Prayer  for  writ  of  certioi^ari. 

May  it  please  your  honors,  therefore,  to  grant  into  your  oi  ator 
a  writ  of  certiorari,  to  be  directed  to  the  justices  of  the  said 
'  Coort  of -,  thereby  commanding  them  npon  the  re* 
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ceipt  of  the  said  writ,  to  certify  and  remoye  the  said  bill  and 
all  proceedings  thereon  into  this  honorable  oourt;  and  to 
stand  to  and  abide  such  order  and  direction  as  to  your  honors 
shall  seem  meet,  and  the  circumstances  of  the  case  leqnire, 
and  your  orator  shall  ever  pray,  eto. 
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CHAPTER  III. 

ORIGINAL  BlliliS  PBAYINO  RELIEF. 

X.    BILLS  FOB  SPECIFIC  PERFORMANCE  OF  AGHEZ- 

MENTS. 

1.    BiU  by  vendor  against  purchaser y  for  specific  performmwe 
of  wrUten  agreement  for  pwrclmse  of  an  estate ^  title  only 
being  in  dispute,^ 
[Title  and  addreis.] 

Humbly  oomplaining  showeth  unto  your  honors  your  orator, 
J.  0.,  of,  etc.,  Esq.,  that  your  oi-atur  being  seised  or  well 
entitled  in  fee-simple  of  or  to  a  certain  messuage  or  dwelling' 

house  with  the  appurtenances  situate  at ,  and  hereinafter 

described,  and  being  desirous  of  selling  such  premises,  and 

D.  Em  of ,  being  minded  to  purchase  the  same,  your 

orator  and  the  said  D.  E.,  on  or  about  the day  of , 

entered  into  and  signed  a  memorandum  or  agreement  respect- 
ing the  said  sale  and  purchase  in  the  words  following,  that  is 
to  say:  [Insert  the  agreement  verbatim,]  As  by  the  said 
memorandum  of  agreement,  to  which  your  orator  craves  leave 
to  refer,  when  produced  will  appear.  And  your  orator  further 
showeth  that  the  said  D.  £.  paid  to  your  orator  the  sum  of 
$1500,  part  of  the  said  purchase  money  at  the  time  of  signing 
the  said  agreement,  and  your  orator  delivered  an  abstract 
of  his  title  to  the  said  premises  to  the  said  D.  E.;  and  your 
orator  hath  always  been  and  still  is  ready  and  willing  to  perform 
his  port  of  the  said  agreement,  and  being  paid  the  remainder 

1    In  a  bill  by  the  vendor  a^ralnst  the  purchaser,  If  plalntiflf  relies 


upon  an  acceptance  of  title   by   the  defendant  as  n  ground  for 
llsi  "     ■ 

_^  _clflc  cfiarge  . 
stated  in  the  oill  would  warrant  the  conclusion  that  the  title  had  been 


dwpenslng  with  tbe  osual  inquiry  as  to  title,  he  roust  set  out  a 
specific  cnarse  to  that  effect,  althougrh  the  facts  and  circumstHnces 


accepted.    Olive  v.  Beaumont,  1  De  Gex  <&  U.  387;  Gaston  v.  Frankum, 
2  De  Oex  &  8.  -561. 


Tbe  bill  may  be  made  to  ask  rescisstoa  together  with  other  relief 
_.-  a  suit  on  a  contract  to  exchange  lands,  where  It  appears  on  the 
trial  that  the  defendant  cannot  make  a  title.    Parrlll  v.  McKInley.  Q8 


Am.  Dec.  212.    As  to  obtaining  relief  in  these  cases  by  means  ox  in- 
junctiou,  see  Pom.  Sq.  Jar.  {{  1341-1344. 
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of  his  Baid  purchase  money  with  interest,  to  oonyey  tiie  said 
iiie»8nnge  to  the  use  of  the  8aid  D.  E.  and  his  heirs,  and  to  let 
him  into  possession  and  receipt  Of  the  rents  and  profits  thereof 
from  tlie  time  in  the  said  agreement  in  that  behalf  mentioned; 
and  your  orator  hoped  that  the  said  D.  E.  would  haye  per- 
formed the  said  agreement  On  his  part  as  in  justice  and  equity 
he  ought  to  have  done.  But  now  so  it  is,  may  it  please  your 
honors,  that  the  said  D.  E.  alleges  that  he  is  and  always  hath  been 
ready  and  willing  to  perform  the  said  agreement  on  his  part  in 
case  your  orator  could  have  made  or  can  make  him  a  good  and 
marketable  title  to  the  said  messuage  and  premises.  But  that 
your  orator  is  not  able  to  make  a  good  title  thereto :  whereas 
your  orator  charges  that  he  can  make  a  good  title  to  the  said 
messuage  and  premises.  To  the  end,  therefore,  that  the  said 
D.  E.  may  upon  his  oath  true  answer  make  to  the  matters 
aforesaid,  and  more  particularly  that  he  may  answer  and  set 
forth  in  manner  aforesaid,  whether,  etc.  [IrUerrogcUing  to 
tlie  stating  and  charging  parts.  ] 

And  that  the  said  D.  E.  may  be  compelled  by  the  decree  of 
this  honorable  court  specifically  to  perform  the  said  agreement 
with  your  orator,  and  to  pay  to  your  orator  the  remainder  of 
the  said  purchase  money  with  interest  for  the  same  from  the 
time  the  said  purchase  money  ought  to  hare  been  paid,  your 
orator  being  willing  and  hereby  offering  specifically  to  perform 
the  said  agreement  on  his  part,  and  on  being  paid  the  said  re- 
maining purchase  money  and  interest  to  execute  a  proper  con- 
yeyance  of  the  said  messuage  and  premises  to  the  said  1).  E.,  and 
to  let  him  into  possession  of  the  rents  and  profits  thereof  from 

the  said day  of .    And  that  your  orator  may  have 

such  further  or  other  relief  in  the  premises  as  to  your  honors 
shall  seem  meet  and  this  case  may  require.  May  it  please,  etc 
i  Prayer  for  a  stibpaena  as  informs  on  pages  SSO,  331.) 

2.    Shoi-t  English  foi^n  of  hill  for  specific  performanoB  by 

vend&i'  against  vendee. 

Humbly  complaining,  etc..  A,  B.,  of,  etc,  the  aboye-named 
plaintiff,  shows  as  follows  : — 
1,  Xu  and  previously  to  the  month  of  June,  1851,  plaintiff 
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was  absolately  entitled  to  a  certain  estate  called,  etc.,  situate 
at,  etc.,  in  the  connty  of • 

2.  On  the  day  of  June,  18 — ,  defendant  agreed  to 

purchase  the  said  estate ;  and  a  memorandum  of  such  agree- 
ment was  reduced  into  writing,  and  duly  signed  by  defendant. 
Such  memorandum  was  in  the  words  and  figures,  or  to  the 
purport  and  effect  following.    [  Memorandum  set  out,  ] 

3.  The  plaintiff  has  frequently  applied  to  defendant,  and 
requested  him  to  perform  the  said  agreement,  but  he  has  re- 
fused and  neglected  to  do  so. 

The  plaintiff  prays  as  follows :  — 

1.  That  the  defendant  may  be  decreed  specifically  to  perform 
the  said  agreement  of  the  — ^  day  of  June,  18 — ,  the  plaint- 
iff hereby  offering  specifically  to  perform  the  said  agreement 
upon  his  part ;  and  that  for  the  purposes  aforesaid  all  proper 
directions  may  be  given,  and  inqturies  made. 

2.  That  the  plaintiff  may  have  such  further  or  other  relief 
as  the  nature  of  the  case  may  require. 

■ 

8.    B\U  hy  purchaser  against  ffendor  charging  thai  purchase 
money  has  remained  unproductive  in  plaintiffs  hands,^ 

[Title  and  address^l 

Humbly  complaining  showeth  unto  your  honors  your  orator 
H.  A.,  of,  etc.,  Esq.,  that  B.  B.,  etc.,  Esq.,  being  or  pretending  to 
be  seised  and  possessed  of  or  otherwise  well  entitled  unto  a  oer« 
tain  parcel  of  land  and  the  appurtenances  thereunto  adjoining 
or  belonging,  situate  at,  etc.,  and  hereinafter  mentioned,  and 
the  inheritance  in  fee-simple  thereof,  did  on  or  about  tha 

day  of cause  all  the  said  premises  to  be  put  up  to 

sale  by  public  auction  by  M.  W.,  auctioneer,  at ,  in  three 

lots  pursuant  to  printed  particulars  and  conditions  of  sale  pre- 
▼ionsly  adyertised  and  published.    And  your  orator  further 

1  The  bill  should  aver  that  plain  tiff  has  performed  his  part  of  the 
contract,  or  that  he  Is  willing  and  ready  to  perforin,  but  a  failure  to 
■make  sach  an  averment  la  amendable:  It  may  be  a  defect  In  form 
only.    Chess'  Appeal,  45  Am.  Dec.  668. 

Where  the  bin  Is  denied  because  of  failure  to  make  out  a  proper 
case,  the  court  will  retain  it  for  the  purpose  of  granting  compensa- 
tion to  one  who  In  faith  of  the  agreement  to  convey  has  made  va]n« 
able  Improvements,  and  whose  remedy  at  law  is  incomplete.  Aday 
«.  BcoISf  82  Am.  Dec.  22&. 
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showeib  that  the  said  premises  were  bought  in  by  the  said  S.  B« 
&t  the  time  of  the  said  sale,  and  that  in  or  about  the  mouth 
of  April  then  next  ensuing  your  orator  entered  into  a  treaty 
with  the  said  S.  B.,  for  the  absolute  purchase  of  the  same  estate 
and  premises,  together  with  the  timber  and  other  trees,  fix- 
tures, and  other  effects  in  or  about  the  same,  discharged  from 
all  encumbrances  at  or  for  the  price  or  sum  of  $2G00.    And 
your  orator  further  showeth  unto  your  honors  that  the  said 
B.  B.  agreed  to  accept  the  said  sum  of  $2900  as  the  consideration 
for  the  said  estate  and  premises,  and  thereupon  an  agreement 
iu  writing  was  entered  into  and  signed  by  your  orator  and  the 
said  S.  B.  respecting  such  sale  and  purchase  in  the  words  and 
figures  or  to  the  purport  and  efilect  following,  that  is  to  bct  : 
{Stilting  the  agreement  verbatinu^    As  by  the  said  agreement, 
to  which  your  orator  craves  leave  to  refer,  when  the  same  sha^ 
be  produced  will  appear.    And  your  orator  further  showeth, 
that  previously  to  the  signing  of  the  said  agreement  your  orator 
paid  unto  the  said  S.  B.  the  sum  of  $500  as  a  deposit  and  in  part 
of  his  said  purchase  money  or  sum  of  $2900 ;  and  the  said 
6t.  B.  hath  since  delivered  up  poasession  of  the  said  pnrcbaaed 
premises  to  your  orator.    And  your  orator  further  showeth 
unto  your  honors,  that  he  hath  always  been  ready  and  willing 
to  perform  his  part  of  the  said  agreement,  and  on  having  a 
good  and  marketable  title  shown  to  the  said  estate  and  prem- 
ises, and  a  conveyance  of  the  fee-simple  tliereof  dischai^ed  of 
all  encumbrances  made  to  him,  to  pay  the  residue  of  the  said 
purchase  money  or  sum  of  $2900  to  the  said  S.  B,    And  your 
orator  hoped  that  the  said  S.  B.  would  have  specifically  per;- 
formed  his  part  of  said  agreement  as  in  justice  and  equity 
he  ought.    But  now  so  it  is,  etc.  {see  form  No,      ,  p,      ), 
the  said  S.  B.  refuses  to  perform  his  part  of  the  said  agree- 
ment, and  to  color  such  refusal  he  gives  out  and  pretends  that 
he  is  unable  to  make  out  a  good  and  marketable  title  to  the 
said  estate  and  premises,  and  that  he  is  willing  to  cancel  the 
said  contract  or  agreement  and  to  repay  the  said  deposit  or 
sum  of  $600  to  your  orator.    Whereas  your  orator  charges  that 
tlie  said  S.  B.  is  able  to  make  out  a  good  and  marketable  title 
to  the  said  estate  and  premises  if  he  thinks  proper  so  to  do,  bat 
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that  the  said  S.  B.  refoBes  and  declines  to  make  ont  a  good  and 
marketable  title  to  the  said  estate  and  premises,  notwithstand- 
ing your  orator  hath  required  him  so  to  do,  and  offered  to  pay 
him  the  residue  of  the  purchase  money  upon  having  the  title 
made  out  and  a  proper  conveyance  of  the  said  premises  exe- 
cuted to  your  orator,  his  heirs  and  assigns,  by  the  said  S.  B. 
And  your  orator  charges  that  the  whole  of  the  residue  of  his 
purchase  money  of  the  premises  hath  been  ready  and  unpro- 
dnctiye  in  his  hands  for  completing  the  said  purchase  from  the 
time  it  ought  to  have  been  completed  by  the  terms  of  the  said 
agreement.  ■  All  which  actings,  refusals,  and  pretenses^  etc., 
eic,  {see  form  No,  ,p.  )  and  more  especially,  that  the*said 
8.  B.  may  in  manner  aforesaid  answer  and  set  forth. 

Whether  he  was  not  seised  and  possessed  of  or  otherwise  well 
entitled  unto  the  said  estate  with  the  appurtenances  thereto  adV 
joining  or  belonging  and  the  inheritance  in  fee-simple  thereof; 
and  whether,  being  so  seised  and  entitled  as  aforesaid,  he  did 
not  at  the  time  hereinbefore  in  that  behalf  mentioned,  or  at 
some  other,  and  what  time,  cause  all  the  said  estate  and  here- 
ditaments to  be  put  up  to  sale  by  public  auction,  by  the  said  M. 

W.  at ,  in  three  lots,  pursuant  to  printed  particulars  and 

conditions  of  sale  previously  advertised  and  published  thereof; 
and  whether  the  said  premises  were  not  bought  in  by  him,  the 
said  defendant,  at  the  time  of  the  said  sale,  or  how  otherwise ; 
and  whether  your  orator  did  not  in  or  about  the  said  month  of 
April,  or  when  else,  enter  into  a  treaty  with  the  said  defendant 
for  the  absolute  purchase  of  the  same  estate  and  premises, 
together  with  the  timber  and  other  trees,  fixtures,  and  other 
efiects  in  and  about  the  same,  discharged  from  all  encum- 
brances, at  or  for  the  price  or  sum  of  $2900,  or  at  some  other 
and  what  price ;  and  whether  the  said  defendant  did  not  agree 
to  accept  the  said  sum  of  $2900  as  the  consideration  for  the 
said  estate  and  premises ;  and  whether  thereupon  such  agree- 
ment in  writing  of  such  date,  or  of  or  to  such  purport  and  ef< 
feet  as  hereinbefore  in  that  behalf  mentioned,  was  not  duly 
entered  into  and  signed  by  the  respective  solicitors  for  your 
orator  and  the  said  defendant  in  the  name  and  on  the  behalf  of 
your  orator  and  the  said  defendant,  or  how  otherwise;  and 
Eq.Pi..— 29. 
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whether  your  orator  did  not  previonsly  to  fhe  signing  of  the 
said  agreement  pay  the  said  defendant  the  snm  of  $500  as  a  de- 
posit and  in  part  of  his  said  pnrchase  money  or  sum  of  $2900 ; 
and  whether  the  said  defendant  hath  not  since  delivered  np 
possession  of  the  said  purchased  premises  to  your  orator ;  and 
whether  your  orator  hath  not  always  been  ready  and  willing  to 
perform  his  part  of  the  said  agreement,  and  on  having  a  good 
and  marketable  title  shown  to  the  said  estate  and  premises  and 
a  conveyance  of  the  fee-simple  thereof  discharged  of  all  encnni- 
brances  made  to  him,  to  pay  the  residue  of  the  said  purchase 
money  or  sum  of  $2900  to  the  said  defendant ;  and  whether 
the  said  defendant  doth  not,  and  why,  refuse  to  perform  his 
part  of  the  said  agreement ;  and  whether  the  defendant  is  not 
able  to  make  a  good  and  marketable  title  to  the  said  estate  and 
premises,  and  if  not,  why  not ;  and  whether  he  doth  not,  and 
why,  decline  or  refuse  to  make  a  good  and  marketable  title  to 
the  said  premises ;  and  whether  your  orator  hath  not  required 
him  so  to  do,  and  made  such  offer  to  him  as  in  that  behalf 
aforesaid,  or  to  that,  or  the  like,  or  some,  and  what,  other 
purport  or  effect ;  and  whether  the  whole  of  the  residue  of  the 
purchase  money  of  the  said  premises  hath  not  been  ready  and 
unproductive  in  the  hands  of  your  orator  for  completing  the 
said  purchase  from  the  time  the  same  ought  to  have  been  com- 
pleted by  the  terms  of  the  said  agreement,  or  from  some,  and 
what,  other  time ;  and  that  the  said  defendant  may  be  decreed 
epeciflcally  to  perform  the  said  agreement  entered  into  with 
your  orator  as  aforesaid,  and  to  make  a  good  and  marketable 
title  to  the  said  premises,  your  orator  being  ready  and  willing, 
and  hereby  offering  specifically  to  perform  the  said  agreement 
on  his  part,  and  upon  the  said  defendant's  making  out  a  good 
and  marketable  title  to  the  aforesaid  estate  and  premises,  and 
executing  a  proper  conveyance  thereof  to  your  orator  pursuant 
to  the  terms  of  the  said  agreement,  to  pay  to  the  said  defend- 
ant the  residue  of  the  said  purchase  money  or  sum  of  S890Q. 
And  that  your  orator  may  have  such  further  and  other  relief  in 
the  premises  as  to  your  honors  shall  seem  meet  and  the  nators 
of  this  ease  may  requixe.  Hay  it  please,  etc.  {Pray  aubpmiM 
jogavrtst  8,  B,) 


AHEBICAN  FOBMS.  889 

C    BiU  Vy  leasee  against  lessor  for  specific  performance  of  a 
written  agreement  for  the  lease  of  a  house, 

{Tttle  und  addj'eu.] 

Hambly  complaining  showeth  nnto  your  honors  your  orator 
A.  Bm  of,  etc.,  that  G.  D.,  of,  etc.  (the  defendant  hereinafter 
named),  being  or  pretending  to  be  seised  or  possessed  of  a  mes- 
snage  or  tenement  situate,  etc.,  and  being  willing  and  desirous 

to  let  the  same,  he  in  the  month  of proposed  and 

agreed  to  grant  unto  your  orator  a  lease  of  the  aforesaid  prem-^ 
ises  with  the  appurtenances,  and  thereupon  your  orator  and 
the  said  0.  D.  duly  executed  or  subscribed  a  certain  memoran- 
dum or  agreement  bearing  date,  etc.  {^*>tating  the  agreement,) 
As  in  and  by,  etc.  And  your  orator  farther  showeth  that  in 
exi)ectation  and  confidence  that  a  lease  would  have  been  made 
and  executed  to  him  of  the  said  messuage  or  tenement  and 
premises,  pursuant  to  the  terms  of  the  said  agreement,  your 
orator  hath  laid  out  sundry  sums  in  repair  of  the  said  prem- 
ises to  a  considerable  amount.  And  your  orator  further  showeth, 
that  your  orator  hath  been  always  ready  to  perform  his  part  of 
the  said  agreement,  and  to  accept  a  lease  of  the  said  premises 
pursuant  to  the  terms  thereof.  And  your  orator  for  that  pur- 
pose caused  a  draft  of  a  lease  to  be  drawn  pursuant  to  the  terms 
of  the  aforesaid  agreement,  and  tendered  the  same  to  the  said 
defendant  for  his  perusal  and  approbation,  but  he  refused  to 
accept  or  peruse  the  same.  And  your  orator  further  showeth, 
that  he  hath  frequently  by  himself  and  his  agents  applied  to 
the  said  G.  D.,  and  in  a  friendly  manner  requested  him  to 
make  and  execute  unto  your  orator  a  lease  of  the  said  mes- 
suage or  tenement  and  premises  conformably  to  the  said  agree- 
ment. And  your  orator  well  hoped,  etc.  But  now  so  it  is,  etc. 
{See  form  No,  ,p.  .)  Defendant  pretends  that  no  such 
agreement  as  aforesaid  was  ever  made  or  entered  into  by  or 
between  the  said  defendant  or  your  orator,  or  any  agreement, 
or  that  he  consented  to  grant  a  lease  to  your  orator  of  the 
aforesaid  messuage  or  tenement  aud  premises.  Whereas  your 
orator  charges  the  contrary  of  such  pretenses  to  be  the  truth. 
And  BO  the  said  confederate  will  at  other  times  admit,  but  then 
he  pretendd  that  he  hath  always  been  ready  and  willing  to 
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make  and  execate  a  lease  of  the  said  messuage  or  tenement 
and  premises  pursuant  to  the  terms  of  the  said  afpreement,  and 
in  all  respects  to  perform  the  same  on  his  part.  Whereas  your 
orator  charges  the. contrary  thereof  to  be  the  truth.  But 
nevertheless,  the  said  defendant  refuses  to  comply  with  your 
orator's  aforesaid  requests,  or  to  perform  or  fulfill  the  afore- 
said agreement.  All  which  actings,  etc.  {Seefoi^mNo,  ,p. 
,  interrogating  to  the  stating  and  charging  parts. )  And  that 
the  said  agreement  may  be  especially  performed  and  carried 
into  execution,  and  that  the  said  defendant  may  be  decreed  to 
execute  a  lease  of  the  aforesaid  messuage  or  tenement  and 
premises  to  your  orator  according  to  the  terms  of  the  aforesaid 
agreement.  Your  orator  hereby  ofifering  to  execute  a  counter- 
part thereof  and  in  all  other  respects  to  perform  his  part  of 
the  said  agreement.  {And  for  further  reliefs  see  form  No,  , 
J?.  .)  May  it  please,  etc.  {Pray  svbpcdna  against  C,  D. 
See  form  No,     ,  p,      .) 

5.    BiU  for  specijic  performance  of  an  agreement  to  convey, 
against  an  administrator  and  minor  children, 

I  Title  and  address.} 

A.,B.,  of,  etc.,  humbly  complaining,  showeth  that  0.  D.,  of, 
etc.,  etc.,  being  seised  and  possessed  of  a  certain  parcel  of  real 
estate,  situate,  etc.  {give  the  description  and  boundaiH^s),  en- 
tered into  a  written  agreement  with  the  plaintifif  for  the  pur- 
chase and  sale  thereof,  as  follows,  viz.  {state  ttLC  agreement) 
[or  &  copy  of  which  agreement  is  hereto  annexed],  as  by  the 
paid  agreement,  which  the  plaintiff  has  here  in  court  ready 
to  be  produced,  and  to  which  ha  craves  leave  to  refer,  will 
appear  [or  as  by  said  agreement  hereto  annexed  will  appear]. 
And  the  plaintiff  farther  shows  that,  pursuant  to  the  said 
agreement,  he  has  paid  the  taxes  on  ttie  said  premises  for 

the  year,  etc.,  amounting  to  the  sum  of  Z .    And  the 

plaintiff  further  shows,  that,  since  the  making  of  the  said  agree- 
ment, to  wit,  on  the,  etc.,  the  said  C.  D.  died  intestate,  and 
that,  during  his  lifetime  he  never  made  any  conveyance  of  the 
said  premises  to  the  plaintiff;  that  the  said  C.  D.  left  a  widow, 
|d.  A.  D.,  and  four  children,  viz.,  M.  D.,  L.  D.,  M.  A.  D.,  and 
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J.  D.,  aU  of  whom  are  minors  under  fhe  age  of  twenty-one 
years,  and  the  sole  heirs  of  the  said  G.  D.  That  B.  E.,  of,  etc., 
Esq.,  has  been  duly  appointed  administrator  of  the  goods  and 
estate,  which  were  of  the  said  C.  D.;  but  no  person,  as  yet,  has 
been  appointed  guardian  of  the  said  minor  children.  And  tbe 
plaintiff  further  shows  that  he  is  desirous  of  obtaining  a  con?' 
▼eyanoe  of  the  said  real  estate,  pursuant  to  the  terms  of  said 
agreement  between  the  plaintiff  and  the  said  O.  D.,  deceased, 
and  is  willing  and  ready  to  pay  therefor  the  price  stipulated  in 
the  said  agreement  in  cash,  or  to  give  his  note  of  hand,  secured 
by  mortgage  of  the  premises,  as  is  provided  in  the  said  agrees 
ment,  and  further  that  he  is  willing  to  waive  any  claim  which 
he  has  upon  the  heirs  of  the  said  C.  D.,  or  upon  his  adminis- 
trator, to  advance  the  sum  of  $  ,  upon  the  erection  by  him 
of  two  dwelling-houses  on  the  said  real  estate,  as  the  said  C.  D. 
agreed  that  he  would  do.  And  the  plaintiff  further  shows  that 
he  has  made  application  to  the  said  M.  A.  D.,  the  widow  of  the 
said  G.  D.,  and  ascertained  tha^  she  is  willing  to  release  to  the 
plaintiff  her  dower  in  the  premises,  upon  having  the  interest  of 
one-third  part  of  the  purchase  money  secured  to  and  paid  to 
her  during  the  period  of  her  natural  life,  or  having  paid  to  her 
an  amount  equal  to  the  present  value  of  her  said  life  interest. 
But  by  reason  that  the  said  G.  D.  died  intestate,  there  is  no  per- 
son who  has  legal  authority  to  execute  a  deed,  whereby  to  coo- 
vey  to  the  plaintiff  the  fee  of  the  said  real  estate,  of  which  the 
said  G.  D.  died  seised.  In  consideration  whereof,  etc.  To  the 
end,  therefore.y  that  the  said  S.  E.,  the  said  M.D.,  the  said  L.  D., 
K.  A.  D.,  and  J.  D.  may,  upon  their  several  and  respective 
oaths,  etc.,  etc.  [See  form  of  interrogating  party  ante,  Jfo,  » 
p,  ],  and  that  the  said  S.  E.,  and  the  said  H.  D.,  L.  D., 
M.  A.  D.,  and  J.  D.  may  be  decreed  8X)ecifiically  to  perform  the 
said  agreement  entered  into  by  the  said  G.  D.  with  the  plaintifr> 
the  plaintiff  being  ready  and  willing  and  hereby  offering  spe- 
cifically to  perform  the  said  agreement  on  his  part ;  and  that 
the  plaintiff  may  have  suoh  other  and  further  relief,  etc.,  etc 
(Prayer  for  a  subpcena 

6.    Prayer  of  a  hiU  ty  a  mrety  to  compel  8pec\fU)  perform^ 
anoe  of  an  agreement  to  execute  a  mortgage  ta  indemnify 
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plaintiff  firom  aU  lidbilUy;  praying  aisofora  tarU  of  ne 
exeat.^ 

And  that  the  defendant  may  be  decreed  specifically  to  per- 
form the  said  agreement,  and  to  make  a  mortgage  to  the  plaintifT 
of  the  said  estate  and  premises  to  indemnify  him  against  the 
obligation  he  has  entered  into  in  the  Admiralty  Court  as  here- 
inbefore mentioned.  And  that  it  may  be  referred  to  a  master 
to  settle  such  conveyance  if  the  parties  should  di£fer  about  the 
same.  And  that  the  defendant  may  be  restrained  from  going 
out  of  the  jurisdiction  of  this  honorable  court,  into  parts  be- 
yond the  seas  or  into ,  and  that  for  that  purpose  a  writ  of 

ne  exeat  regno  may  be  issued  out  of  and  under  the  seal  of  this 
honorable  court  to  restrain  the  defendant  from  going  out  of 
the  State  [or  commonwealth]  of,  etc.  [or  into  parts  beyond 
the  seas,  or  out  of  the  jurisdiction  of  this  honorable  court.] 
{Prayer  for  general  relief) 

7.    Bill  to  enforce  specific  performance  of  a  contract  to  make 

a  policy  of  insurance.* 

To  the  judges  of  the  Circuit  Court  of  the  United  States,  for  the 

district  of  Massachusetts. 

The  Union  Mutual  Insurance  Company,  a  corporation  duly 
established  by  the  laws  of  the  State  of  New  Tork,  doing  busi- 
ness at  the  city  of  New  York,  in  the  State  of  New  York,  bring 
this  their  bill  of  complaint  against  the  Commercial  Mutual 
Marine  Insurance  Company,  a  corporation  duly  established  by 
the  laws  of  the  commonwealth  of  Massachusetts,  doing  busi- 
ness at  the  city  of  Boston  in  said  commonwealth. 

And  thereupon  your  orators  complain  and  say,  thai  in  and 
hy  their  charter  and  by  the  laws  of  the  State  of  New  York,  fhey 
were,  on  the  second  day  of  November,  1853,  and  ever  since  have 
been,  authorized  and  empowered  to  make  insurance,  among 
other  things,  against  loss  by  the  perils  of  the  seas  and  against 
loss  by  fire ;  that  your  orators  on  the  said  second  day  of  No^ 
Tembor,  underwrote  and  caused  one  D.  McKay  to  be  insured  for 

1  8Dan.Ch.  Pr.*1897. 

2  Union  Mut.  Ins.  Co.  v.  Commercial  Mat  Mar.  Ins.  Co.  2  CarL 
CU.6.>£24. 
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whom  it  might  concern,  payable  in  the  eyent  of  Iobs  to  the 
said  McKay,  on  one-eighth  of  the  good  ship  Great  Republic,  the 
said  ship  having  been  valued  at  one  hundred  and  seventy-flee 
thousand  dollars,  the  sum  of  twenty-two  thousand  dollars,  for 
the  term  of  one  year  at  and  from  the  second  day  of  November, 
1853,  at  noon,  until  the  second  day  of  November,  1854,  at  noon, 
against  loss  from  sundry  designated  risks,  and  especially  from 
loss  from  the  perils  of  the  seas  and  from  loss  by  fire,  as  will 
more  fully  appear  from  a  copy  hereunto  annexed  and  made  a 
part  of  this  bill,  of  the  policy  issued  by  your  orators  to  the  said 
D.  McKay. 

Your  orators  further  say,  that  thereafter  the  aforesaid  insur- 
ance BO  made  by  your  orators  upon  the  Great  Bepublic,  and  on 
the  night  of  the  twenty-sixth  of  December,  1853,  the  said  ship 
was  totally  destroyed  and  lost  by  fire,  one  of  the  perils  insured 
against ;  that  your  orators  thereupon  became  liable  to  pay,  and 
thereafter  such  loss  did  pay,  to  the  said  D.  McKay,  the  full  sum 
of  twenty-two  thousand  dollars,  the  amount  so  as  aforesaid  by 
your  orators  underwritten. 

Your  orators  further  say  that  after  they  had  insured  the  said 
McKay,  as  aforesaid,  and  before  the  loss  aforesaid  of  the  said 
ship,  and  before  the  commencement  of  the  fire  by  which  its 
destruction  was  produced,  your  orators  requested  and  author- 
ized Charles  W.  Storey,  of  Boston  aforesaid,  insurance  broker, 
to  cause  and  procure  your  orators  to  be  re-insured  in  the  sum 
of  ten  thousand  dollars  upon  the  said  Great  Republic,  for  the 
term  of  six  months,  against  all  and  singular  the  risks  by  your 
orators  theretofore  assumed,  and  especially  against  loss  from 
the  perils  of  the  seas  and  from  fire. 

Your  orators  further  say,  that  the  said  Charles  W.  Storey,  as 
the  agent  of  your  orators,  in  that  behalf  duly  authorized  and 
in  their  name  and  behalf,  on  Saturday,  the  twenty-fourth  day 
of  December,  1853,  made  application  to  the  said  defendants  for 
the  re-insurance  by  them  of  your  orators  upon  the  said  Great 
Bepnblic,  in  and  for  the  sum  of  ten  thousand  dollars,  for  the 
term  of  six  months  from  the  twenty-fourth  day  of  December 
aforesaid,  against  such  risks  as  your  orators  had  assumed,  and 
aspecially  against  loss  from  the  perils  of  the  seas  and  against 
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loss  from  fire ;  that  the  said  application  so  made  by  the  said 
Storey  was  made  at  the  office  and  nsnal  place  of  business  of 
the  said  Commercial  Mutnal  Marine  Insurance  Company  in 
Boston ;  that  it  was  so  made  in  the  first  instance  to  the  secretary 
of  the  defendants,  and  immediately  thereafter,  and  on  the  day 
last  aforesaid,  to  George  H.  Folger,  the  president  of  the  de- 
fendants, who  was  duly  authorized  to  receive  and  act  thereupon 
for  the  defendants 

Your  orators  further  say,  that  upon  the  making  of  the  said 
application,  the  said  George  H.  Folger,  after  consulting  and 
advising  with  some  person  then  present,  whose  name  is  to 
your  orators  unknown,  replied  to  the  said  Storey,  that  the  de- 
fendants would  re-insure  your  orators,  in  the  sum  of  ten  thou- 
sand dollars,  upon  the  said  Great  Bepublic,  and  would  assume 
the  risks  proposed  for  the  term  of  one  year,  at  and  for  a  pre- 
mium of  six  per  cent  upon  the  sum  to  be  underwritten ;  that 
fhey  would  insure  against  the  said  risks  for  the  term  of  six 
months,  at  and  for  a  premium  of  three  and  one  half  of  one  per 
cent  upon  the  sum  to  be  insured. 

Your  orators  further  say,  that  the  said  Storey,  immediately 
thereafter  the  said  application,  communicated  to  your  orators 
the  terms  upon  which  the  said  defendants  would  re-insure  your 
orators  upon  the  said  Great  Bepublic. 

Your  orators  further  say,  that  on  the  said  twenty-fourth  day' 
of  December,  your  orators  upon  being  advised  by  the  paid 
Storey  as  aforesaid,  directed,  authorized,  and  requested  the  said 
Storey,  in  the  name  and  behalf  of  your  orators,  to  accept  the 
terms  aforesaid,  for  six  months,  and  to  procure  for  your 
orators  a  re-insurance,  in  accordance  therewith,  from  the 
24th  of  December  aforesaid. 

Your  orators  further  say,  that  the  said  Storey  as  agent,  and  in 
behalf  of  your  orators,  on  Monday,  the  twenty-sixth  day  of  the 
said  December,  at  or  about  eleven  o'clock  before  noon,  at  the 
place  of  business  of  the  said  defendants  in  Boston,  and  before 
any  loss  or  damage  had  occurred  to  the  sfid  Great  Bepublic, 
notified  the  said  Folger  that  your  orators  had  accepted  the  propo- 
sition of  the  defendAuts  to  re-insure  your  orators  for  the  t^m 
of  six  months  from  the  24th  of  December  aforesaid,  at  noon.    ' 


AXEBIOAN  FOBMB.  345 

Your  orators  farther  say,  that  on  the  said  twenty-sixth  day 
of  December,  and  before  any  loss  or  damage  had  occurred  ti> 
eaid  ship,  the  above-named  Storey,  in  behalf  of  yoar  uraturs, 
embodied  in  a  paper  pai'tly  printed  and  partly  written,  the 
terms  of  the  contract  of  re-insarance,  so  as  aforesaid,  on  the 
(said  24th  of  December,  in  answer  to  the  aforesaid  application, 
proposed  to  your  orators  by  the  said  defendants,  and  so  as 
aforesaid  accepted  on  the  morning  of  the  26th  of  December. 

Your  orators  further  say,  that  the  said  paper  was  examined, 
approved,  and  retained  by  the  said  Folger,  he  in  this  behalf 
acting  for  the  defendants,  and  by  him  was,  in  the  name  of  tlie 
defendants,  assented  to,  and  thereupon  a  contract  of  re-insur- 
ance by  and  between  the  defendants  and  your  orators  was 
complete  and  concluded,  upon  the  terms  in  said  paper  con- 
tained, by  force  whereof  tiie  defendants  became  and  were 
liable  and  agreed  to  and  with  your  orators  to  pay  to  them  the 
enm  of  ten  thousand  dollars,  in  the  event  that  the  said  ship 
Great  Bepublio  should  be  lost  or  damaged  within  six  months 
from  and  after  noon  of  the  said  24th  of  December,  by  the 
perils  of  the  seas  or  by  fire. 

Your  orators  further  say,  that  the  said  Folger,  in  behalf  of 
the  defendants,  and  in  their  name  and  behalf,  agreed  wnth  the 
said  Storey,  he  acting  for  your  orators,  that  a  policy  should  be 
prepared  and  executed  by  the  said  defendants  to  yonr  orators, 
at  the  early  convenience  of  the  defendants,  and  delivered  to 
yonr  orators,  containing  with  other  usual  and  accustomary 
clauses,  the  terms  of  the  contract  of  re-insurance,  so  as  afore- 
said concluded  by  and  between  yonr  orators  and  the  defendants, 
and  60  as  aforesaid  embodied  and  set  forth  in  the  paper  afoi'esaid. 

Yonr  orators  further  say,  that  the  said  Storey,  on  the  twenty- 
sixth  day  of  December  aforesaid,  was  authorized,  ready,  and 
willing  in  behalf  of  your  orators  to  pay  to  the  defendants,  or 
secure  to  their  satisfaction,  at  their  election,  the  premium,  so 
M  aforesaid  agreed  upon,  on  the  said  re-insurance,  but  the  same 
was  not  then  paid,  because  the  defendants  were  accustomed 
|iot  to  receive  the  premiums  by  them  required  in  their  con- 
tracts of  insurance  until  the  preparation  and  delivery  of  the 
l^licies  by  them  agreed  to  be  iasned. 
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Your  orators  further  say,  that  the  said  Storey,  on  the  said 
twenty-sixth  day  of  December,  immediately  upon  the  conclu- 
sion of  the  aforesaid  contract  of  re-insurance,  advised  your 
orators  of  its  completion. 

Your  orators  further  say,  that  the  said  Storey,  on  Tuesday, 
the  twcnty-seyenth  day  of  December  aforesaid,  notified  the 
defendants  that  the  said  ship  had  been  destroyed  by  fire  and 
was  totally  lost,  and  at  the  same  time  asked  Edmund  B. 
Whitney,  secretary  at  the  time  of  the  defendants,  in  the 
presence  and  hearing  of  the  said  Folger,  at  the  office  of  the 
said  defendants,  if  the  policy  had  been  prepared  for  your 
orators,  to  which  the  said  Whitney,  in  the  hearing  of  the  said 
Folger,  said  no,  assigning  no  reason  for  the  delay,  or  intimating 
any  refusal  to  execute  such  policy. 

Your  orators  further  say,  that  the  said  Storey,  on  Wednesday, 
the  28th  of  December,  called  a  second  time  at  the  office  of  the 
defendants  and  asked  for  the  said  policy,  to  which  the  said 
Fulger  replied,  he  wac  in  doubt  whether  the  contract  was 
complete  and  obligatory,  as  it  was  made  on  a  day  regarded  as 
Christmas-day,  but  he,  the  said  Folger,  had  not  made  up  his 
mind  about  it,  and  did  not  want  to  talk  on  the  subject  then. 

Your  orators  further  say,  that  one  F.  S.  Lothrop,  on  the  13th 
of  January,  1854,  in  behalf  of  your  orators,  made  a  draft  upon 
the  defendants  for  the  sum  of  nine  thousand  six  hundred  and 
fifty  dollars,  the  amount  of  said  re-insurance,  less  the  premium, 
payable  at  uight,  to  John  S.  Tappan,  your  orators'  vice-president, 
which  draft  was  thereafter,  on  the  first  day  of  February,  1854, 
presented  to  the  defendants,  which  they  refused  to  pay  or 
acei  pt. 

Your  orators  further  say,  that  the  said  Storey,  in  behalf  and 
in  the  name  of  your  orators,  in  that  behalf  duly  authorized, 
on  the  twenty-sixth  day  of  April,  1854,  at  the  office  of  the  de- 
fendants, made  demand  upon  the  aforesaid  Folger,  for  the  exe- 
cution and  delivery  of  the  policy  so  as  aforesaid  by  the  said 
defendants  theretofore  agreed  to  be  by  them  executed  and  to 
your  orators  to  be  delivered,  and  at  the  same  time  tendered  to 
the  said  defendants  the  sum  of  three  hundred  and  sixty  dollars 
as  and  for  premium,  interest,  and  cost  of  policy,  with  whicb 
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reqaest  the  said  Folger,  in  the  name  of  the  said  defendants  and 
In  their  behalf,  refused  to  comply. 

Your  orators  further  say,  that  they  have  applied  to  the 
defendants  for  a  copy  of  the  aforesaid  paper  so  left  with  them 
on  the  26th  of  December,  which  they  refused  to  furnish. 

And  your  orators  well  hoped  that  the  defendants  would  have 
complied  with  the  reasonable  requests  of  your  orators. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they 
can,  show  your  orators  should  not  have  the  relief  hereby  prayed, 
and  may,  according  to  the  best  and  utmost  of  their  knowledge, 
remembrance,  information,  and  belief,  full,  true,  direct,  and 
perfect  answer  make  to  snch  of  the  several  interrogatipns  here- 
inafter numbered  and  set  forth  as  by  the  note  hereunder  written 
they  are  required  to  answer,  that  is  to  say :  — 

1.  Whether,  upon  your  information  and  belief,  etc. 

2.  Whether,  etc. 
8,  Whether,  etc. 

Etc.,  etc. 

And  your  orators  pray  that  the  defendants  may  discover  and 
produce  the  original  paper  or  memorandum,  so  as  aforesaid 
made  by  said  Storey,  and  dated  24th  of  December,  1853,  which 
was  so  as  aforesaid  left  with  their  president  at  their  place  of 
business  on  the  aforesaid  26th  of  December. 

And  that  the  said  agreement  of  the  defendants  to  execute  and 
deliver  to  your  orators  a  policy  of  re-insurance,  according  to  the 
terms  of  the  aforesaid  paper,  and  in  accordance  with  the  defend- 
ants' contract  of  insurance  as  aforesaid,  may  be  specifically  per- 
formed, your  orators  hereby  undertaking  to  perform  their 
undertakings  in  the  premises. 

And  that  the  said  defendants  may  be  decreed  to  pay  to  your 
Y>rators  the  sum  of  ten  thousand  dollars,  the  sum  so  as  afore- 
said by  them  re-insured  to  your  orators,  with  interest  thereon. 
And  that  your  orators  shall  have  such  other  and  further  relief 
as  the  case  may  require  and  as  shall  seem  meet  to  the  court,  and 
as  shall  be  agreeable  to  equity  and  good  conscience. 

And  your  orators  pray  this  honorable  conrt  to  issue  a  writ  of 
WiHipcBna  in  due  form  of  law  according  to  the  rules  of  this  court, 
to  be  diraoted  to  the  Oommercial  Mutual  Marine  Insturanoe 
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Coirpany,  a  corporation  by  the  law  of  Massachnsetts,  at  Boston, 

commanding  them  on  a  certain  day  and  under  a  certain  penalty 

to  Le  and  appear  before  this  honorable  court,  and  to  stand  to, 

abide,  and  i)erform  such  order  and  decree  therein  as  to  this 

c  nut  shiiU  seem  meet,  and  as  shall  be  agre^ahle  to  equity  and 

good.conscitnce. 

The  Union  Mutual  Insurance  Company  of  New  York, 

JBy  C.  B,  Q.,  their  attorney, 
C.  B,  G.,  counsel, 

XI.    BILLS  TO  CANCEL  OR  REFOBM  INSTRUMENTS.* 

1.  Bill  by  acceptor  against  drawers^  indorser,  and  holder,  to 

restrain  proceedings  at  law  upon  on  accommndation  biU,  and 

to  have  same  delivered  up  to  be  canceled,* 

[Title  and  adch^ess.] 

Humbly  complaining  showeth  unto  your  honors  your  orator 
H.  B.,  of,  <etc.,  merchant,  that  your  orator  previously  to  the 

month  of had  frequently  accepted  bills  of  exchange  for 

the  accommodation  of  Messrs.  D.  W.  and  J.  U.  W.,  then  of,  eto* 

And  that  sometime  in  or  about  the  said  month  of they 

applied  to  your  orator  to  assist  them  with  a  loan  of  his  aocept- 
ajice  for  a  sum  of  money,  and  they  severally  assured  your  ora* 
tor  that  if  he  would  accept  or  indorse  a  certain  bill  of  exchange 
for  them,  the  said  D.  W.  and  J.  H.  W.,  they  could  procure  the 
eame  to  be  discounted,  and  that  they,  or  one  of  them,  would 
punctually  provide  your  orator  with  the  money  to  take  up  the 
same.  And  your  orator  relying  upon  such  promise  agreed  to 
accept  such  bill  of  exchange  to  be  drawn  upon  him  by  the  said 
D,  W.,  and  J.  H.  W.  accordingly  drew  upon  your  orator  a  oer- 

1  Mistake  of  law  Is  no  ground  for  relief,  if  it  conslfits  oi  mere 
ignorance  of  law  on  part  of  complainant.  Allen  v.  Elder,  2  Am.  St. 
Bep.  63.  But  it  is  otherwise  uf  un  honest  mistake  of  law  on  parted 
botn  parties.    Allen  v.  Elder,  2  Am.  St.  Rep.  63. 

To  reform  written  instruments  on  ground  of  mistake,  it  mnst  be 
clearly  established,  but  relief  will  not  be  withheld  because  there  is 
conflicting  testimony.    Hutchinson  v.  Ainsworth,  2  Am  St.  Bep.  8231 

2  See  Fuller  v.  Percival,  l?*^  Mass.  381,  where  a  firm  note  frandn- 
lently  given  by  a  partner  of  tii^^  plaintiff  to  a  holder  with  notice  of 
the  fraud  was  canceled,  ^o  Im  an  action  on  a  note  given  for  the 
price  of  land,  defendant  may  hnve  the  note  canceled  to  the  extent 
of  the  damages  sustained  by  itim  by  reason  of  fiUse  representathMie 
Intbesale.  ^osleton  v.  Dickinson,  61  Iowa,  2M. 
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tain  bill  of  exchange  for  the  stiin  of  two  handred  and  eighty 

dulUrs,   dated  •the day  of ,  and  payable  three 

mouths  jifter  date,  which  your  orator  thereupon  accepted.  And 
your  orator  further  showeth  unto  your  honors,  that  the  said 
bill  of  exchange  liavmg  been  delivered  by  your  orator  to  the 
said  D.  AV.  and  J.  H.  "W.,  without  any  consideration  whatsoever 
had  or  received  by  your  orator  for  the  same,  the  said  D.  W.  and 
J.  H.  W.  ought  either  to  have  provided  your  orator  with  the 
money  to  take  up  the  same  when  due  as  t'ley  Lai  promitsed,  or 
else  have  redelivered  the  same  to  your  orator  to  be  canceled : 
and  your  orator  hoped  that  the  said  defendants  would  have 
provided  your  orator  with  the  money  to  take  up  the  said  bill  of 
exchange  when  the  same  became  due,  or  else  would  have  rede- 
livered the  same  or  caused  the  same  to  have  been  redelivered  to 
your  orator  to  be  canceled,  and  that  no  proceedings  would  have 
been  had  against  your  orator  to  recover  the  amount  thereof  as 
in  justice  and  equity  ought  to  have  been  the  case. 

But  now  so  it  is,  may  it  please  your  honors,  that  the  said  D.  W« 
and  J.  H.  W.,  combining  and  confederatiug  to  and  with  J.  J.,  of, 
etc.,  and  T.  O.,  of,  etc.,  and  with  divers  other  persons  etc.,  they, 
the  said  confederates,  absolutely  refuse  to  deliver  or  cause  or 
procure  to  be  delivered  up  to  your  orator  the  said  bill  of  ex- 
change to  be  canceled,  and  instead  thereof  the  said  T.  O.  haih 
got  into  his  possession  the  said  bill,  and  hath  lately  commenced 
an  action  at  law  against  your  orator  to  recover  the  amount 
thereof,  the  said  confederates,  or  some  of  them,  at  times  giving 
out  and  pretending  that  the  said  bill  of  exchange  was  made 
and  given  by  your  orator  to  the  Baid  D.  W.  and  J.  H.  W.,  for 
a  full  valuable  consideration  or  considerations  in  money* 

Whereas  your  orator  expressly  charges  the  contrary  thereof  to 
be  the  truth,  and  that  your  orator  never  had  or  received  any 
good  or  valuable  consideration  or  considerations  for  the  said 
Dill  of  exchange,  and  that  the  same  was  delivered  by  him  to 
the  said  D.  W.  and  J.  H.  W.,  for  their  accommodation,  without 
receiving  any  consideration  or  considerations  for  the  same, 
and  upon  the  firm  reliance  that  they,  or  one  of  them,  would 
supply  your  orator  with  the  money  to  take  the  said  bill  up 
when  the  same  became  dae  and  payable ;  and  so  the  said  con- 
Eq.  Pl.— 80. 
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federates  will  sometimes  admit,  but  then  the  said  confederate 
J.  J.  pretends  that  he  discounted  the  said  bill  4)f  oxcbaoge  for 
full  valuable  considerations  iu  money  or  otlu^rwise  at  the  time 
when  the  said  bill  was  indorsed  to  him,  and  that  when  he  paid 
or  gave  the  full  valuable  consideration  or  coutiidcrations  for 
the  same,  he  had  not  notice  that  the  said  bill  had  been  given 
by  your  orator  in  the  manner  and  upon  the  express  stipulsr 
tions  hereinbefore  mentioned,  or  without  a  fall  valuable  or 
any  consideration  received  by  yonr  orator  for  the  same,  and 
that  therefore  your  orator  ought  .to  pay  the  amount  thereof. 
And  the  said  J.  J.  further  pretends  that  he  indoi*8ed  the  said 
bill  of  exchange  to  the  said  T.  O.  for  good  and  valuable  con- 
siderations  before  he,  the  said  J.  J.,  received  any  notice  from 
your  orator,  and  before  your  orator  had  requested  him  to  de- 
liver up  the  same.    Whereas  your  orator  charges  the  contrary 
of  all  such  pretTiuses  to  be  true,  and  particularly  that  the  said 
J.  J.  did  not  e\sr  give,  pay,  or  allow  to  the  said  D.  W.  and 
J.  H.  W.,  or  either  of  them,  the  full  value  or  any  considera- 
tion whatever,  for  the  said  bill  of  exchange ;  and  >that  the  said 
J.  J.  had  full  notice,  or  had  some  reason  to  know,  believe,  or 
suspect  that  the  said  bill  had  been  given  by  your  orator  to  the 
said  D.  W.  and  J.  H.  W.,  in  the  manner  and  upon  the  express 
stipulation  hereinbefore  mentioned,  and  without  any  valuable 
or  other  consideration  having  been  received  by  your  orator  for 
the  same.    And  your  orator  further  charges,  that  the  said  J.  J. 
received  the  said  bill  from  the  said  D.  W.  and  J.  H.  W.,  to  get 
the  same  discounted  for  them,  and  with  an  express  undertak- 
ing on  his  part  to  deliver  over  the  money  ho  obtained  upon 
such  bill  to  them,  the  said  D.  W.  and  J.  H.  W.,  but  that  he 
never  did  procure  such  bill  to  be  discounted,  or  if  he  did  he 
applied  the  moneys  he  obtained  upon  the  same  to  his  own  me, 
and  never  paid  or  delivered  over  any  part  thereof  to  the  said 
D.  W.  and  J.  H.  W.,  or  either  of  them.    And  your  orator 
further  charges  that  the  said  J.  J.  hath  received  notice  from 
your  orator  and  the  said  D.  W.  and  J.  H.  W.,  of  the  termf 
upon  which  the  said  bill  had  been  obtained  by  the  said  1>.  W. 
and  J.  H.  W.,  and  had  been  required  by  your  orator  to  deliver 
up  the  same  to  him  before  he,  the  said  ZSiT^  had  indorsed  the 
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said  bill  of  exchange  to  the  said  T.  O.,  and  as  evidence  thereof 
your  orator  expressly  charges  that  the  said  J.  J.  had  the  said 
bill  of  exchange  in  his  custody,  possession,  or  power  on  the 

•  day  of ,  last  past;  and  that  the  said  J,  J.  did,  on 

the day  of ,  last,  offer  the  said  bill  of  exchange 

for  sale,  together  with  other  bills  to  various  persons.  And 
yonr  orator  further  charges  that  at  the  time  of  the  said  bill  of 
exchange  being  indorsed  or  delivered  to  the  said  T.  O.,  and  of 
his  paying  or  giving  such  consideration  or  considerations  (if 
any  were  or  was  paid  by  him)  he  knew  or  had  been  informed, 
or  had  some  reason  to  know,  believe,  or  suspect  that  your  ora- 
tor and  the  said  D.  W.  and  J.  H.  "W.,  bad  never  received  the 
full  or  any  consideration  for  the  said  bill  of  exchange,  and  he 
well  knew  or  had  been  informed  that  your  orator  had  accepted 
the  said  bill  of  exchange  for  the  accommodarion  of  the  said 
D.  W.  and  J,  H.  W.,  without  having  received  any  considera- 
tion for  the  flame.  And  your  orator  further  chaiges,  that  the 
said  T.  O.  is  a  trustee  for  the  said  bill  of  exchange  for  the  said 
confederate,  J.  J.,  or  for  some  other  person  or  persons  whose 
names  ho  refuses  to  di"<cover,  and  that  he  holds  the  same  for 
the  said  confederate,  J.  J.,  or  for  such  person  or  pereons  with- 
out having  given  any  consideration  or  considerations  for  the 
same,  and  that  if  he  receives  the  amount  of  the  said  bill  of 
exchange,  or  any  part  thereof,  he  is  to  deliver  over  or  pay  the 
same  to  the  said  J.  J.,  or  such  other  person  or  persons,  and 
that  he  is  indemnified  by  the  said  J.  J.,  or  such  other  person 
or  persons,  from  all  the  costs  attending  the  attempt  to  recover 
upon  the  said  bill  of  exchange  on  which  ho  has  brouglit  h.'s 
said  action  at  law.  And  notwithstanding  the  said  1^.  O.  got 
the  said  bill  of  exchange  into  his  possession  without  giving 
any  consideration  for  the  same,  yet  he  threatens  and  intends 
to  proceed  in  his  action  at  law,  and  in  case  he  should  recover 
judgment,  to  take  out  execution  against  your  orator  for  the 
amount  thereof.  And  your  orator  further  charges  that  the 
said  several  defendants,  or  pomo,  or  one  of  them,  now  have  or 
bail),  or  lately  had  iu  their  or  one  of  their  custody,  possession, 
or  power,  some  book  or  books  of  account,  letters,  documents, 
or  writings,  from  which  the  ti-uth  of  the  several  matters  and 
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tilings  aforesaid  would  appear.  And  no  it  would  appear  if  the 
said  defendants  would  sat  forth  a  full,  true,  and  particular 
accouut  of  all  such  books  of  account,  letters,  documents,  and 
writings.  All  wlacli  actings,  etc.  (See  form  JVo.  ,  p.  , 
interrogating  to  the  stating  and  charging  pai'ts.)  And  that  the 
Kaid  defendant  T.  0.  may  be  decreed  to  deliver  up,  and  the 
s:id  D.  W.  and  J.  H.  "W.  and  J.  J.  be  decreed  to  procure, 
the  said  bill  of  exchange  to  be  delivered  up  to  your  orator  to 
bo  canceled,  as  having  been  given  by  your  orator  and  received 
by  the  said  D.  W.  and  J.  H.  W.,  and  the  said  several  defend- 
ants without  any  consideration.  And  that  the  said  defendants 
respectively  may  bo  restrained  by  the  injunction  of  this  honor- 
able court  from  proceeding  in  any  action  at  law  already  com- 
menced against  your  orator  upon  the  said  bill  of  exchange, 
and  from  commencing  any  other  proceedings  at  law  against 
your  orator  upon  the  said  bill  of  exchaiijge.  And  that  your 
orator  may  have  such  further  and  other  relief  in  the  promises 
as  to  yonr  honors  shall  seem  meet,  and  the  nature  of  this  case 
may  require.  May  it  please,  etc.  {Seeforrm  Nos.  ,  ,  and 
pp,  ,  .)  Pray  subpoBna  and  injunction  against  all  the 
defendants, 

2.  Bill  hy  lessee  to  have  agi^eenient  delivci^ed  up  in  be  canceZed^ 
by  which  he  gave  up  Vie  remainder  of  his  lease,  contrary  to 
his  intention,  he  not  being  able  to  read  or  vrrite  ;  praying  also 
to  have  the  original  lease  confirmed ;  also  for  an  accouni  or 
repayment  of  the  land  tax  paid  by  plaintiff,  and  for  an  i«- 
junrfion  to  restrain  dtfendnnt  from  proceeding  in  an  action 
of  ejectment  commenced  by  him,^ 

[Title  and  address.] 

Humbly  complaining,  showeth  unto  your  honors,  the  plaint- 

iflf  W.  A.,  of,  etc.,  that  on  or  about ,  a  cortain  indentnre 

of  lease  was  made  and  duly  executed  between  E.  L.,  tlien  cif, 
etc.,  etc.,  etc.,  whereby  the  said  E.  L.  did,  etc.  \fitntn,g  the 
lease  to  the  plaintiff],  as  in  and  by  the  naid  indenture,  to 
which  the  plaintiff  craves  leave  to  refer,  when  produced  to  this 

1  3  Dan.  Ch.  Prao.  #infil.  In  Field  v.  Her  rick,  S  Bradf.  miOW.* 
lense  ohtairied  by  fraud  upon  the  lessee  was  canc<rled.  fciee  Pom.  £a. 
Jur.  i  014,  and  notes. 
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honorable  court  will  appear.  And  the  plaintiff  farther  show- 
eth,  that  he  entered  a^ion  and  possessed  the  said  farm  and 
lands  under  and  by  virtue  of  the  said  lease ;  and  that  the  said 
E.  L.  departed  this  life  in  or  about,  etc.,  and  that  after  his 
death,  J.  ^.,  of  etc.,  the  defendant  hereinafter  named,  became, 
by  purchase  or  otherwise,  seised  of  or  entitled  to  the  pus- 
eession  of  the  said  farm  and  land,  subject  to  the  said  lease. 
And  the  plaintiff  further  showeth  that  no  notice  was  ever  given 
to  the  plaiutiff  to  determine  or  make  void  the  said  lease  at  the 

end  of years  from  the  commencement  of  the  said  term 

of  — —  years  thereby  demised,  pursuant  to  the  proviso  therein 

contained  or  otherwise,  but  upon  the  expiration  of  such 

years,  the  said  J.  H.  proposed  to  the  plaintiff  to  enter  into  a 
new  agreement  as  to  the  said  farm  and  lands,  giving  the  plaint- 
iff to  understand  that  the  interest  of  the  plaintiff  therein  was 
determined.  And  the  said  J.  H.,  upon  that  occasion,  as  he 
had  frequently  done  before,  expressed  great  friendship  for  the 
plaintiff,  and  declared  that  it  was  his  wish  and  intention  that 
the  plaintiff  should  continue  in  possession  of  his  said  farm  as 
long  as  he  lived.  And  the  plaintiff  further  showeth,  that  the 
plaintiff  can  neither  write  nor  read,  and  that  the  plaintiff  fully 
believing  that  his  interest  in  the  said  lease  was  determined,  and 
that  the  said  defendant,  who  is  &  man  of  fortune,  was  dealing 
fairly  by  the  plaintiff,  and  was  not  intending  to  take  any  advan- 
tage of  him,  the  plaintiff  con sepited  to  enter  into  the  new  agree- 
ment p/oposed  by  the  said  J. 'H.;,and  thereupon  the  said 
defendant  caused  such  agreement  to  be  reduced  into  writing  by 
one  M.  B.,  and  the  pLuntiff  set  his  mark  thereto,  but  the  same 
was  not  read  once  or  in  anr  manner  explained  to  him,  and  such 
agreement  was  in  the  words  and  figures  or  to  the  purport  and 
effect  following,  that  is  to  "say  [to  remain  one  year  and  pay 
the  land  tax,  which  he  iba^  not  to  pay  by  his  lease^,  as  in  and  by 
said  agreement,  ete.  ^iid  the  plaintiff  further  showeth,  that, 
confiding  in  the  said  J.  H.'s  professions  of  friendship  for  the 
plaintiff,  and  in  his  aforesaid  declarations  that  it  was  his  wish 
that  the  plaintiff  should  continue  on  his  said  farm  as  long  as 
the  plaintiff  lived,  the  plaintiff  proceeded  to  expend  consider- 
'able  sums  of  money  in  erecting  new  buildings  upon  the  said 
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furm  and  lands,  and  in  other  improTemenis  thereof.    And  the  • 
plaintiff  farther  showeth,  that  in  or  about,  etc.,  the  said  J.  H. 
informed  the  plaintiff  that  he  mnat  either  pay  an  advanced  rent 

of  $ ,  or  deliver  up  poesession  of  the  8aid  premises.    And 

the  plaintiff  having  refused  to  comply  with  such  nnexpected 
and  unjust  demand,  the  said  J.  H.,  on  or  about,  et(f.,  caused 
the  plaintiff  to  be  served  with  a  notice  to  quit  the  said  farm  on 

the day  of .    And  the  plaintiff  further  showeth, 

that  after  he  had  received  the  said  notice,  the  plaintiff  having 
complained  to  one  of  his  relations  of  the  great  hardship  of 
being  obliged  to  quit  his  farm  after  he  had  expended  so  much 
money  in  improving  it,  in  consequence  of  the  said  defendant's 
assurances  that  the  plaintiff  should  continue  on  it  during  his 
life,  and  having,  in  the  course  of  such  conversation,  mentioned 
his  lease  from  the  said  E.  L.,  his  said  relation  desired  to  see 
that  lease,  and  upon  perusing  the  same,  read  to  the  plaintiff  the 
proviso  therein  contained,  whereby  it  appeared  that  the  said 

lease  was  not  to  determine  at  the  end  of  the  first years, 

without  months'   previous  notice.    And  the  plaintiff 

further  showeth  that  he  has  since,  by  himself  and  his  agents, 
repeatedly  applied  to  the  said  J.  H.,  and  requested  him  to  de- 
liver up  the  said  agreement  of  the day  of to  be 

canceled,  and  to  confirm  the  said  indenture  of  lease  of  the 

■  day  of ,  and  to  return  to  the  plaintiff  the  land  tax, 

which  he  has  paid  in  respect  of  the  said  farm  since  the  making 
of  the  said  agreement,  and  which  he  was  thereby  bound  to  pay, 
although  he  was  not  liable  to  pay  it  by  the  said  indenture  of 
lease ;  with  which  just  and  reasonable  requests  the  plaintiff  well 
hoped  that  the  said  J.  H.  would  have  complied,  as  in  justice 
and  equity  he  ought  to  have  done.    But  now  so  U  is,  etc 

And  the  said  J.  H.  has  commenced  an  action  of in  the 

■  Court,  etc.,  etc.,  to  obtain  possession  of  the  said  prem- 
ises. And  the  said  defendant  sometimes  pretends  that  pre- 
viously to  the  making  of  said  agreement  of  the day  of 

,  the  said  defendant  had  fully  explained  to  the  plaintiff 
that  the  plaintiff  was  entitled  to  hold  the  said  premises  under 

the  said  indenture  of  lease,  until  the  end  of  the  term  of 

years  therein  mentioned,  and  that  the  plaintiff  was  desirous  to 
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Bnrren4er  i^pd  cletermine  the  said  lease.  Whereas  the  plaintiff 
ezpresRly  charges  the  contrary  thereof  to  be  the  truth,  and  that 
the  said  defendant  never  did  in  any  manner  explain  to  the 
plaintiff,  or  give  him  to  understand  that  he  was  entitled  to  hold 

the  said  farm  until  the  end  of  the  said  term  of years. 

And  the  defendant  well  knew  at  the  time  of  making  the  said 

agreement  of  the day  of——,  that  the  plaintiff  would 

not  have  entered  into  the  same  if  he  had  been  aware  of  his 
right!)  under  the  said  indenture  of  lease,  and  the  said  defend- 
ant for  that  reason  concealed  from  the  plaintiff  that  he  had  such 
rights.  And  the  plaintiff  charges  that  at  the  time  of  making  the 
said  agreement  the  plaintiff' had  not  the  advice  or  assistance  of  any 
person  whatsoever,  but  acted  therein  according  to  the  suggestions 
of  the  said  defendant,  supposing  he  meant  to  be  kind  toward 
him,  and  would  deal  fairly  by  him.  All  which  actings,  etc. 
And  that  the  defendant  may  answer  the  premises ;  and  that 

the  said  agreement,  bearing  date  the day  of ,  may 

be  decreed  to  be  delivered  up  to  the  plaintiff  to  be  canceled ; 
and  that  the  defendant  may  confirm  the  said  indenture  of  lease 
of  the  -  day  of  .    And  that  an  account  may  be  taken 

of  what  the  plaintiff  has  paid  for  land  tax  of  the  said  farm  since 
the  making  of  the  said  agreement,  and  that  the  defendant  maybe 
decreed  to  repay  the  same  to  the  plaintiff;  and  that  in  the  mean 
time  the  defendant  may  be  restrained  by  the  order  and  inj  unction 
of  this  honorable  court,  from  proceeding  in  the  said  action  of 
•,  and  from  commencing  or  prosecuting  any  other  prceed- 
ings  at  law  against  the  plaintiff  for  recovering  possession  of  the 
said  premises,    f  And  for  fwrther  relief,  etc.  J    May  it  please,  etc. 

8.    BW.  to  reform  a  conveyance  "by  correcting  a  mistake  in  a 

boundary,^ 
[Title  and  addreta.) 

Humbly  complaining,  showetbuntoyour  honors,  the  plaintiff. 
1.  That  on  the day  of ,  18—,  the  defendant 

1  The  establishment  of  dlspnted  boundaries  has  boen  a  matter 
of  equitable  oogisance  from  an  early  period;  but  the  mere  fact  tbat 
certain  boundaries  are  In  controversy  Is  not  In  itself  safflcient  to 
anthorlxethe  interference  of  the  court,  there  being  an  adequate  rem- 
edy  at  law.  The  court  will  not  interpose  to  ascertain  the  boundary 
nniess  there  is  sngsrested  some  peculiar  equity  arising  from  the  con- 
duct, situation,  or  relations  of  the  parties.    Pom.  Eq.  Jur.  1 1384. 
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execntod  and  delivered  to  the  plaintiff,  nnder  this  hand  and  seal,  a 
deed,  of  which  the  following  is  a  copy:  [  Give  a  copy,  corUaining, 
for  example,  the  foUotoing  description  of  the  premises  conveyed: 
All  that  certain  lot,  etc.,  begiuuing  at  a  point,  etc.,  Fanning 

thereon  easterly  along  A  Street feet,  thence  southerly 

along  B  Street feet,  thence  westerly  and  parallel  to  G 

Street feet,  thence  southerly  and  parallel  to  D  Street 

feet,  to  the  place  of  beginning.  ] 

2.  That  the  description  therein  given  of  the  premises  in- 
tended to  be  conveyed  was  erroneous,  and  in  fact  does  not  de- 
scribe any  premises  whatever;  that  the  word  "southerly,"  as 
last  used  in  said  description  was  inserted  by  mistake  of  the 
parties  to  said  deed  [or  otherwise,  or  if  fraud  is  relied  upon,  (he 
circumstances  of  it  should  he  speciJicaVy  tstated],  instead  of  the 
word  "  northerly,"  which  should  have  been  used  instead  thereof; 
and  that  in  order  to  make  said  deed  pass  any  premises  whatever 
to  the  plaintiff,  and  to  make  it  conform  to  the  actual  intention 
of  the  parties,  it  is  necessary  that  the  said  description  should 
be  rectified  and  reformed  by  substituting  the  word  "northerly" 
for  the  word  **  southerly,"  where  the  latter  word  is  last  used 
therein  [Or  say,  so  as  to  read  as  follows,  and  insert  description 
in  full  as  con'pcted]. 

3.  That  the  plaintiff  has  paid  to  the  defendant  for  the  said 
premises  the  consideration  expressed  in  said  deed. 

[  Prayer  that  (he  deed  may  he  ref&rmed,  etc,\ 

Xn.  BILLS  TO  RESTRAIN  INPRINGEMENTS  OP  PAT- 
ENTS, COPYRIGHTS,   AND  TRADE-MARKS. 

1.    BiU  hy  patentee  to  restrain  infringement  of  patent,  after  ver» 
diet  in  action  at  law  against  same  defendant,^ 

\Title  and  address.'] 

A.  B.,  of ,  in  the  district  of ,  machinist,  brings 

1  Thp  eqotty  jurl«'Hr»HoTi  exprclspd  by  the  Federal  Oonrts  over 
patents  fs  merelv  In  nid  of  the  oommon  law,  \n  order  to  iive  more 
complete  effect  to  thp  provisions  of  the  statates  nnder  which  the 
patent  Is  flrranted.  Rolllvan  v.  Redfleld.  1  Pairte  (V.  S.)  441.  When  the 
existence  of  a  patent  rlffht  to  conceded  or  estnbllshed  by  an  action 
at  law  the  Jnrlsdictlon  of  eqnltv  to  r^stmln  Infiinfrement  attaches, 
and  under  the  constitution  of  the  Tnited  States  Is  exclusively  Vested 
lu  the  Federal  Courts.    Pom.  £q.  Jur.  \  1352. 
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this  bill  of  complaint  against  C.  D.,  of ,  in  the  district 

of ,  cai'penter. 

And  thereupon  your  orator  complains  and  says,  that  your 
orator,  a  citizen  of  the  United  States,  being  the  true  and  origi- 
nal inventor  of  a  new  and  useful  machine,  not  known  or  used 
before  his  application  for  letters  patent,  did  apply  to  the  com- 
missioner of  patents  of  the  United  States  for  letters  patent  for 
such  iu^vention ;  and  having  fully  and  in  all  respects  complied 
with  all  the  requisitions  of  law  in  that  behalf,  and  especially 
having  made  oath  that  he  verily  believed  himself  to  bo  the  true 
inventor  and  discoverer  of  such  machine ;  and  having  also 
paid  into  the  treasury  of  the  United  States  the  sum  of  thirty* 
dollars,  and  having  presented  to  the  said  commissioner  a  peti- 
tion setting  forth  his  desire  to  obtain  an  exclusive  property  in 
the  said  machine,  and  praying  that  letters  patent  might  for 
that  purpose  be  granted  to  him ;  and  having  also  delivered  and 
filed  in  the  patent  office  a  written  description  of  his  said  inven- 
tion and  discovery,  and  of  the  manner  of  using  the  same,  and 
accompanied  the  same  with  drawings  thereof  and  written  refer- 
ences, in  such  full,  clear,  and  exact  terms,  as  to  distinguish 
the  same  from  all  other  things  before  known,  and  so  as  to  en- 
able any  person  skilled  in  the  art  with  which  the  said  invention 
is  most  nearly  connected,  to  make  and  use  the  same,  which 
said  description  was  duly  signed  by  your  orator,  and  attested 
by  two  witnesses:  and  thereupon  letters  patent  for  the  said  in- 
vention in  due  form  of  law,  under  the  seal  of  the  patent 
office  of  the  United  States,  signed  and  counter-signed  by  the 
proper  officers  of  the  United  States,  and  bearing  date  on  the 
day  of ,  A.  D.  18 — ,  were  granted,  issued,  and  de- 
livered to  your  orator,  whereby  was  granted  and  secured  to 
him,  his  heirs,  executors,  administrators,  and  assigns,  for  the 
term  of  fourteen  years  from  the  date  thereof,  the  full  and 
exclusive  right  and  liberty  of  making,  constructing,  and  ven  1- 
ing  to  others  to  be  used,  the  said  machine,  which  is  en- 
titled, in  the  said  letters  patent  (state  desci-ipiion  of  invention 
in  iDorda  of  Vte  patent) ;  all  of  which  will  more  fully  appear  in 
and  by  the  said  letters  patent,  to  which  for  greater  certainty 
your  orator  craves  leave  to  refer.   And  your  orator  farther 
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shows  unto  your  Honors,  that  heretofore,  viz.,  at  the  term  of 

this  honorable  court,  begun  and  holden  at ,  within  and 

for  the  district  of ,  on  the day  of ,  in  the  year 

,  your  orator  impleaded  the  said  defendant  in  an  action 

at  law,  for  a  violation  of  the  exclusive  privilege  secured  to  your 
orator,  by  the  letters  patent  aforesaid,  by  using  a  machine  sub- 
stantially the  same  in  its  construction  and  mode  of  operation  as 
the  said  machine  of  your  orator  described  in  the  said  letters  pat- 
ent, and  thereupon,  the  said  defendant  having  pleaded  that  be 
was  not  guilty  in  manner  and  form  as  your  orator  had  declared 
.against  him,  and  issue  being  joined  thereon,  the  cause  was 
committed  to  a  jury,  who  returned  their  verdict  therein  upon 
oath,  and  found  that  the  said  defendant  was  guilty  in  manner 
and  form  as  your  orator  had  declared  against  him,  and  assessed 
damages  in  the  sum  of  fifty  dollars.  And  afterwards  at  the 
same  term  of  the  said  court,  judgment  was  rendered  on  the 
said  verdict  in  favor  of  your  orator  for  the  aforesaid  damages 
and  costs.  And  your  orator  has  requested  the  said  defendant 
to  desist  and  refrain  from  further  using  the  said  machine,  and 
to  account  with  and  pay  to  your  orator  the  damages  sustained 
by  your  orator  by  reason  of  the  unlawful  use  of  the  said 
machine  by  the  said  defendant,  or  the  profits  made  by  such  use. 

But  now  so  it  is,  may  it  please  your  honors,  that  the  said  de- 
fendant has  used,  and  still  continues  to  use  the  said  machine, 
without  the  license  of  your  orator,  and  in  violation  of  the  right 
secured  by  the  said  letters  patent,  and  refuses  to  account 
with  and  pay  over  to  your  orator  the  profits  made  by  such  use ; 
all  which  is  contrary  to  equity  and  good  conscience. 

To  the  end,  therefore,  that  the  said  defendant  may»  if  he  can, 
show  cause  why  your  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  his  oath,  and  according  to  the  best 
and  utmost  of  his  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct,  and  perfect  answer  make  to  the  several 
interrogatories  hereinafter  numbered  and  set  forth,  namely :  — 

1.  Whether  the  said  letters  patent  were  granted  and  issued 
as  above  stated? 

2.  Whetlier  the  said  action  was  commenced  and  prosecuted, 
and  the  said  verdict  recovered,  as  is  above  stated? 


r 
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8.  Whether  he,  the  said  defendant,  has  madei  nsed,  or  sold 
any  of  the  said  machines  at  any  time,  A.nd  when,  either  before 
or  since  the  said  trial  at  law,  and  if  so,  how  many,  and  with 
what  profit? 

And  that  the  said  defendant  may  answer  the  premises,  and 
that  he  may  be  decreed  to  account  for,  and  pay  over  to  your 
orator  all  such  gains  and  profits  as  have  accrued  to  him  from 
using,  making,  or  vending  the  said  machine,  and  that  he  may 
be  restrained  by  an  injunction  issuing  out  of  this  honorable 
court,  or  issued  by  one  of  your  honors,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  from  using, 
making,  or  vending  any  one  or  more  of  thd  said  machines,  bub- 
stantially  the  same  in  its  construction  and  mode  of  operation 
as  your  orator's  machine,  described  in  the  said  letters  patent ; 
and  that  the  machine  or  machines  now  in  possession  of  the  said 
defendants,  or  under  their  control,  may  be  destroyed  or  de- 
livered up  to  your  orators ;  and  for  such  further  or  other  re- 
lief as  the  nature  of  this  case  may  require,  and  to  your  honors 
may  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orator  not 
only  a  writ  of  injunction  conformable  to  the  prayer  of  this  bill, 
but  also  a  writ  of  subpoena,  etc.  {As  in  form,  No,  ,  arde, 
p.       .) 

2.    Bid  to  restrain  infringement  ofpatentt  setting  out  recoveries 

at  law  and  in  equity, 

[Title  and  addreaa.] 

E.  H.  Jr.,  of  B.,  in  the  State  of  New  York,  and  a  citizen  of 
the  State  of  New  York,  brings  this  his  bill  against  C.  W.,  of  B., 
in  the  State  of  Maflsaohusetts,  and  a  citizen  of  the  State  of 
Massachusetts : — 

And  thereupon  yonr  orator  complains  and  says,  that  he,  be- 
ing the  original  and  first  inventor  of  a  new  and  useful  improve- 
ment in  sewing  machines,  fully  described  in  the  letters  patent 
issued  to  him  therefor,  as  hereinafter  stated,  and  not  known  or 
nsed  by  others  before  his  invention  thereof,  and  not  at  the  time 
of  his  application  for  letters  patent  therefor,  in  public  use  or 
on  sale  with  hia  oonse^t  nr  allowamse  as  the  inventor ;  and  be* 
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iug  a  citizen  of  the  United  States,  and  having  made  due  appli- 
cation, and  having  fully  and  in  all  respects  complied  with  all 
the  requisitions  of  the  law  in  that  behalf,  did  obtain  letters 
patent  therefor,  issued  in  due  form  of  law  to  him  in  the  name 
of  the  United  States,  and  under  the  seal  of  the  patent  office  of 
the  United  States,  and  signed  by  N.  P.  T.,  acting  secretary  of 
State,  and  countersigned  by  H.  H.  S.,  acting  commissioner 
of  patents,  bearing  date  the  tenth  day  of  September,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-six,  whereby  was 
granted  and  secured,  according  to  law,  to  your  orator,  his 
heirs,  administrators,  or  assigns,  for  the  term  of  fourteen 
years  from  said  date,  the  full  and  exclusive  right  and  liberty 
of  making,  constructing,  using,  and  vending  to  others  to  be 
used,  the  said  improvement  in  sewing  machines  therein  speci- 
fied and  claimed,  as  in  and  by  said  letters  patent,  or  a  certified 
copy  thereof,  here  in  court  to  be  produced,  will  more  fully 
appear. 

And  your  orator  further  shows  unto  your  honors,  that  cer- 
tain assignments  of  certain  rights  in  said  patent  have  been 
made  and  duly  recorded  in  the  patent  office  of  the  United 
States,  whereby  your  orator,  prior  to  the  infringements  herein 
complained  of,  became  and  now  is  the  sole  owner  of  said  pat- 
ent ;  as  in  and  by  said  assignments,  or  certified  copies  thereof 
here  in  court  to  be  produced,  will  more  fully  appear. 

And  your  orator  further  shows  unto  your  honors,  that  the 
said  improvement  in  sewing  machines,  patented  to  him  as 
aforesaid,  has  hitherto  been  in  the  exclusive  possession  of  your 
orator  or  his  grantees ;  and  has  hitherto  been  and  still  is'of 
great  value  and  profit  to  yonr  orator ;  and  that  a  license  fee  or 
patent  rent,  under  his  said  pntent,  has  hitherto  been  and  still 
is  paid  to  your  orator  for  the  largest  portion  of  all  the  sewlqg 
machines  manufactured  and  sold  in  the  United  States ;  yet  tA^ 
said  defendant,  well  knowing  the  premises,  but  contriving  how 
to  injure  your  orator,  and  without  his  consent  or  allowance, 
and  without  right,  and  in  violation  of  said  letters  patent,  and 
your  orator's  exclusive  rights,  secured  to  him  aforesaid,  has 
made,  used,  or  vended,  and  still  does  make,  use,  or  vend  to 
others  to  be  used  in  said  district,  and  in  other  parts  of  the 
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tJsited  States^  tk  large  number  of  sewing  machiDes,  but  how 
many  your  orator  cannot  state,  but  prays  that  the  defendant 
may  discover  and  set  forth — each  embracing  substantially  the 
improvement  in  sewing  machines,  or  a  material  part  thereof, 
patented  to  your  orator  as  aforesaid ;  and  thereby  the  said  de- 
fendant has  infrisged,  and  still  docs  infringe,  and  cause  your 
orator  to  fear  that  in  future  he  will  infringe  upon  the  exclusive 
rights  and  privileges  intended  to  be  secured  to  your  orator  in 
and  by  his  said  letters  patent. 

And  your  orator  further  shows  unto  your  honors,  that  here- 
tofore the  validity  of  his  said  patent  has  been  uniformly 
affirmed  after  severe  and  repeated  contestation ;  namely,  by  a 
verdict  and  judgment  thereon  at  law,  in  1852,  and  by  six  final 
decrees  in  equity  in  the  Circuit  Court  of  the  United  States  for 
the  district  of  Massachusetts,  and  by  one  final  decree  in  equity 
in  the  Circuit  Court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  all  obtained  in  favor  of  said  patent  prior  to 
August,  1854. 

And  your  orator  further  shows  nnto  your  honors,  that  the 
sewing  machines  made  and  sold  by  the  defendant,  as  herein 
complained  of,  are,  in  their  essential  parts  and  character,  sub- 
stantially like  the  sewing  machines  against  which  injunctions 
were  obtained  in  the  suit^  aforesaid,  by  your  orator,  or  by  your 
orator  and  his  then  co-owner  of  said  patent. 

And  your  orator  has  requested  the  said  defendant  to  desist 
from  making,  using,  or  vending  to  others  to  be  used,  the  said 
sewing  machines,  embracing  the  said  improvement  patented  to 
your  orator,  and  to  account  with  and  pay  over  to  your  orator  the* 
profits  made  by  said  defendant  by  reason  of  the  unlawful  mak- 
ing, using,  or  vending  of  said  sewing  machines  embracing  said 
patented  improvement  of  your  orator.  But  now  so  it  is,  may' 
it  please  your  honors,  that  said  defendant  has  combined  and' 
confederated  with  other  persons,  to  your  orator  unknown,  but' 
whom,  when  discovered,  your  orator  prays  leave  to  make  de- 
fendants hereto,  to  resist,  and  destroy  the  exclusive  rights  and 
privileges  secured  to  your  orator  as  aforesaid,  and  to  make,' 
use,  and  vend  said  improvement  in  sewing  machines,  patented' 
to  your  orator  as  aforesaid,  without  the  license  of  your  orator,' 
Eq.  Pu— 81. 
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and  in  violation  of  his  just  rights  in  the  premiBes,  all  of  which 
is  contrary  to  equity  and  good  conscience. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can, 
show  why  your  orator  should  not  have  the  relief  herein  prayed, 
and  may,  under  oath,  and  according  to  his  best  and  utmost 
knowledge,  remembrance,  information,  or  belief,  full,  tme, 
direct,  and  perfect  answer  make  to  all  and  singular  the  prem- 
ises, and  more  especially  may  answer,  discover,  and  set  forth, 
whether  during  any  and  what  period  of  time,  and  where,  he 
has  made,  used,  and  vended  to  others  to  be  used,  for  any  and 
what  consideration,  any,  and  how  many,  sewing  machines,  and 
whether  or  not  the  same  embraced  the  said  improvement  in 
sewing  machines,  or  any  substantial  part  thereof,  patented  to 
your  orator  as  aforesaid,  or  how  the  same  differed  from  your 
>  orator's  said  patent,  if  at  all. 

And  that  the  said  defendant  may  answer  the  premises,  and 
may  be  decreed  to  account  for  and  pay  over  to  your  orator  all 
.  gains  and  profits  realized  from  his  unlawful  making,  using,  or 
vending  of  sewing  machines,  embracing  said  improvement 
patented  to  and  vested  in  your  orator  as  aforesaid,  and  may  be 
restrained  by  an  injunction  to  be  issued  out  of  this  honorable 
court,  or  by  one  of  your  honors,  according  to  law  in  such  case 
provided,  from  making,  using,  or  vending  any  sewing  machines 
embracing  said  improvement,  or  any  substantial  part  thereof, 
patented  to  your  orator  as  aforesaid,,  and  that  the  infringing 
machines,  now  in  the  possession  or  under  the  control  of  the 
defendant,  may  be  delivered  up  to  your  orator,  or  be  destroyed ; 
and  for  such  further  and  other  relief  in  the  premises  as  the  natui-e 
of  the  case  may  require,  and  to  your  honors  may  seem  meet, 

May  it  please  your  honors  to  gi*ant  unto  your  orator,  not 
only  a  writ  or  writs  of  injunction,  conformable  to  the  prayer 
of  this  bill,  but  also  a  writ  or  writs  of  subpwna  to  be  directed 
to  the  said  C.  W.,  and  confederates,  when  discovered,  com- 
manding him  and  them,  at  a  certain  time,  and  under  a  certain 
penalty,  therein  to  be  limited,  personally  to  be  and  appear  be- 
fore your  honors  in  this  honorable  eourt,  then  and  there  to 
answer  unto  this  bill  of  complaint,  and  to  do  and  receive  what 
to  your  honors  shall  seem  meet  in  the  premises.    E.  H.,  Jb. 
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8.    BUi  to  restrain  inft-ingemerU  of  copyrigJU,^ 

[TiUe  and  ctddrtu,} 

The  bill  of  complaint  of  C.  F.,  T.  G.  W.,  and  L.  T.,  printers 
and  publishers,  and  copartnern,  doing  business  under  the  name 
and  style  of  F.,  W.  &  T.,  and  J.  S.,  gentleman,  all  of  C,  in 
the  couuty  of  M.,  in  said  district  of  Masdachusctts,  and  all  be- 
ing citizens  of  the  Uiiiicd  States:  That  the  said  J.  S.  is  and 
heretofore,  at  the  time  of  the  infringement  hereinafterwards 
mentioned,  was  propiietor  of  the  copyrijj'ht  of  a  work  of  which 
the  said  J.  8.  Ls  the  author  and  compiler,  entitled,  '^The  Writ- 
ings of  (George  Washington,  being  his  Correspondence,  Ad- 
dresses, Mcsiiagc'S,  and  other  Papers,  official  and  priyate, 
selected  and  publinbed  from  the  original  manuscripts,  with  a 
Life  of  the  Author,  Notes  and  Illustrations,  by  J.  S.,"  con- 
sisting of  twelve  volumes,  of  all  which  volumes  respectively 
the  copyright  was  taken  out  by  said  J.  B.  previous  to  the  pub- 
lication thereof  respectively,  and  secured  according  to  law,  the 
said  J.  8.,  at  the  time  of  taking  out  and  securing  said  copy- 
rights respectively,  and  still,  being  a  citizen  of  the  United 
States,  and  the  term  of  each  and  all  of  which  copyrights  has 
still  more  than  eight  years  to  run ;  and  that  said  F.,  W.  & 
T.,  before  the  iufringement  hercinafterwards  complained  of, 
had,  by  an  agreement  with  said  J.  8.,  imder taken  and  become 
interested  in  and  assumed  a  part  of  the  risk  and  responsibility 
of  the  publication  of  said  work,  and  have  ever  since  continued, 
and  still  continue,  to  be  thus  interested,  and  that  ever  since  the 
Arnt  publication  of  tho  several  volumes  of  said  work,  the  public 
have  been  supplied  with  copies  of  the  same  by  said  J.  8.,  and  the 
publishers  of  the  same,  at  reasonable  prices;  and  that  said  J.  8. 
and  said  F.,  W.  »t  T.  have  incun-ed  very  large  expenses  upon 
said  pubUcation,  and  have  been  and  are  in  the  receipt  of  large 
amounts,  the  proceeds  of  the  sale  of  said  work,  to  re-imbursc 
their  expenses,  and  remunerate  their  la1x)r  and  care  bestowed 
cpon  the  same.     And  your  orators  further  show  that  they, 

1  State  courts  have  Jurisdiction  to  restrain  the  unRuthnrlzed  puh> 
llcation  of  unpublished  munnscript  or  printed  matter  in  violation  of 
the  rlght8  of  the  pprson  cntltlpd  thereto.  J'^ene  v.  Wheatley, »  Am. 
littw  K«»if. :«:  Fol«!oin  v.  Marsh,  2  Story  (U.  S.)  100;  Gngsby  r.  Breck* 
enrldge,  3  Bush,  4S0. 
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yonr  orators>  Wng  In  the  receipt  of  large  sums,  tha{yroceed8 
of  the  sale  of  said  work  as  aforesaid,  under  said  copyrights,  B. 
M.,  N.  C,  and  T.  H.  W.^  all  of  B.,  in  the  county  of  S.,  in  said 
district  of  Massachusetts,  and  G.  P.  L.,  of  C,  in  the  county  of 
M.,  in  the  district  of  N.  H.,  booksellers,  being  copartners 
under  the  name,  style,  and  firm  of  M.,  C,  Iw  &  W.,  and  also 
C.  W.  U.,  of  S.,  in  the  county  of  E.,  in  said  district  of  Massachu- 
setts, clerk,  all  of  them  well  knowing  that  the  said  J.  S.  held 
such  copyrights  and  said  F.,  W.  &  T.  were  interested  in  the 
said  publication,  and  deliberately,  after  due  notice,  intending 
to  infringe  ^aid  copyrights  at  said  B.,  on  the  fifth  day  of 
August,  in  the  year  of  our  Lord  eighteen  hundred  and  forty, 
and  at  divers  times  before  and  since  the  said  fifth  day  of 
August,  without  the  allowance  and  consent  of  your  orators,  or 
either  of  them,  published  and  exposed  to  sale  and  sold  a  work 
in  two  volumes.  Entitled  "  The  Life  of  Washington,"  in  the 
form  oi  an  autobiography,  the  narrative  being,  to  a  great  ex- 
tent, conducted  by  himself  in  extracts  and  selections  from  his 
own  writings,  with  portraits  aaid  other  engrayings,  consisting 
of  — --*-  pages  in  the  whole,  which  they  still  continue  to  ex- 
pose to  sale,  having  had  due  notice,  and  well  knowing  that  the 
same  is  a  copy  from,  and  an  infringement  and  piracy  of,  said 
'*  Writings  of  George  Washington,  etc.,  with  a  Life  of  the  Au- 
thor," so  published  by  your  orators  as  aforesaid.    And  your 
orators  aver  that  three  hundred  and  eighty-eiglit  pages  of  said 
piratical  work  were  copied  verbatim  et  literatim  from  the  said 
work  so  edited  and  '^compiled  by  said  J.  S.  as  aforesaid,  and  so 
published  by  your  orators  as  aforesaid,  consisting  of  matter 
which  was  published  originally  by  said  J.  S.  under  his  said 
copyright,  and  which  had  never  before  been  published  or 
printed,  and  which  he,  the  said  J.'S.,  and  his  assigns,  had  the 
exclusive  right  and  privilege  to  print,  publish,  and  sell  and  ex- 
pose to  sale ;  and  that  many  other  parts  of  said  piratical  work 
published  by  said  parties  complained  of,  besides  said  three  hun- 
dred and  eighty-eight  pages,  are  infringements  upon  said  J.  S.'b 
copyrights,  whereby  your  orators  have  sustained  great  damage, 
detriment,  and  injury.    And  your  orators  further  show  that 
«ud  H.,  0.,  L.  &  W.  and  XT.  sfill 'continue  and  threaten  hero- 


AUSBICAN*  FOBHB.  866 

after  to  oontinae  to  print,  publish,  and  expose  to  sale  and  sell 
copies  of  the  said  piratical  work,  the  protests,  expostulations, 
and  warnings  of  your  orators  to  them  to  the  contrary  notwith- 
standing. All  which  actings,  doings,  and  pretenses  are  contrary 
to  equity  and  good  conscience,  and  tend  to  the  wrong  and  in- 
j  ury  of  your  orators  in  the  premises.  In  consideration  whereof, 
and  forasmuch  as  your  orators  are  remediless  in  the  premises 
at  law,  and  cannot  have  adequate  relief  save  in  a  court  of 
equity,  where  matters  of  this  and  the  like  nature  are  properly 
cognizable  and  relievable,  and  to  the  end  that  the  said  M.,  C. 
<fi  W.  and  U.  may  appear  and  answer  all  and  singular  the 
matters  and  things  liereiubefore  set  forth  and  complained  of, 
particularly  how  many  copies  of  said  piratical  work  they  have 
sold,  and  what  number  they  have  on  hand ;  aud  that  they  be 
restrained,  by  injunction  issuing  from  this  court,  from  selling 
QT  exposing  to  sale,  or  causing,  or  being  in  any  way  concerned 
in  the  selling  or  exposing  to  sale,  or  otherwise  disposing  of  any 
copies  of  said  piratical  work,  aud  that  they  be  ordered  and  de- 
creed to  render  an  account  of  the  copies  of  the  same  that  they 
have  sold,  and  to  pay  over  the  profits  of  such  sales  to  the 
plain tiffri,  aud  that  they  be  ordered  to  surrender  and  deliver  up 
the  copies  on  hand  and  the  stereotype  plates  of  said  piratical 
work  to  an  officer  of  this  court  to  be  canceled  and  destroyed, 
and  be  ordered  to  pay  the  plain tifiEs  their  costs ;  and  that  your 
orators  may  have  such  other  aud  further  relief  as  to  this  honor- 
able court  may  seem  meet  or  as  equity  may  require.  May  it 
please  this  honorable  court  to  gi-ant  to  yuur  orators  a  writ  of 
subpcena  directed  to  the  said  M.,  C,  L.  <&  W.  and  XT.,  com- 
manding them  at  a  certain  day,  and  under  a  certain  penalty  to 
be  therein  inserted,  personally  to  be  and  appear  before  this 
honorable  court,  then  and  there  to  answer  the  premises,  and  to 
stand  and  abide  such  order  and  decree  therein  as  to  this  honor- 
able court  shall  seem  agreeable  to  equity  and  good  conscience, 

P.  &  B. 

By  their  solicitors, 

4«    Bill  hy  the  assignee  of  a  copyright  to  restrain  infringement, 
[Title  and  addreM.) 
C,  C.  Little,  of  Cambridge,  in  the  district  of  Massaohusetts, 
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and  J.  Brown,  of  Watertown,  in  the  said  district,  both  book* 
Bellers  and  publishers,  trading  in  Boston,  in  the  said  district, 
as  copartners,  under  the  style  and  firm  of  L..&  B.,  bring  their 
bill  against  B.  B.  Muzaey,  of  Boston,  aforesaid,  bookseller  and 
publisher. 

And  thereupon  your  orators  complain  and  show  unto  yonr 
honors,  that  in  the  year  one  thousand  eight  hundred  and 
thirty,  Octayius  Pickering,  then  of  Boston,  aforesaid,  couu- 
selor  at  law,  composed,  and  printed,  and  published  a  certain 
book,  entitled,  '*  Reports  of  Oases  argued  and  determined  in 
the  Supreme  Judicial  Court  of  Massachusetts.  By  Octavins 
Pickering,  Counselor  at  Law.  Volume  VIII :"  being  the  eighth 
volume  of  a  certain  series  of  books,  commouly  known  and 
called  as  Pickering's  Beports,  the  title  of  which  said  book  was 
duly  entered  for  the  securing  of  the  copyright  thereof,  by  the 
said  Octavius  Pickering,  according  to  the  act  of  Congress,  on 
the  twenty-first  day  of  June,  in  the  year  one  thousand  eight 
hundred  and  thirty,  in  the  clerk's  office  of  the  District  Court 
of  the  United  States,  for  Massachusetts  district,  as  by  the  rec- 
ord of  such  entry  remaining  in  the  said  clerk's  office  fully  ap« 
pears;  and  your  orators  aver  that  thereupon  the  said  Octavius 
Pickering  did  all  other  acts  and  things  required  by  law  for  the 
securing  of  his  said  copyright  in  the  book  aforesaid,  and  con- 
tinued, by  his  agents,  duly  authorized,  to  publish  and  sell  the 
same  exclusively  of  all  other  x>ersons,  under  the  protection  of 
the  copyright  thus  secured  to  him,  until  his  assignment  thereof, 
hereinafter  mentioned. 

And  your  orators  further  show,  that  in  the  year  one  thousand 
eight  hundred  and  forty-one,  the  said  Octavius  Pickering,  then 
of  Boston,  counselor  at  law,  composed,  and  printed,  and  pub- 
lished, a  certain  other  book,  entitled,  **  Beports  of  Cases  argued 
and  determined  in  the  Supreme  Judicial  Court  of  Massachu- 
setts. By  Octavius  Pickering,  Counselor  at  Law.  Volume 
XIX:"  being  the  nineteenth  volume  of  the  same  series  of 
books  commonly  known  and  called  as  Pickering's  Beports,  the 
title  of  which  said  book  was  duly  entered,  for  the  securing  of 
the  copyright  thereof,  by  the  said  Octavius  Pickering,  accord- 
ing to  the  act  of  Congress,  on  the  second  day  of  August,  in  the 
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year  one  thonsand  eight  hundred  and  forty-one,  in  the  clerk's 
office  of  the  District  Court  of  the  United  States  for  the  district 
of  Massachusetts,  as  by  the  record  of  such  entry  remaining  in 
the  said  clerk's  office  fally  appears;  and  your  oratora  aver, 
that  thereupon,  the  said  Octavius  Pickering  did  all  acts  and 
things  required  by  law  for  the  securing  of  his  said  copyright 
in  the  book  last  mentioned,  and  continued,  by  his  agents  duly 
authorized,  to  publish  and  sell  the  same,  exclusively  of  all 
other  persons,  under  the  protection  of  the  copyright  thus 
secured  to  him,  until  the  assignment  thereof  hereinafter 
mentioned. 

And  your  orators  further  show,  that  afterwards,  to  wit,  on 
the  sixth  day  of  December,  in  the  year  one  thousand  eight  hun- 
dred and  forty-four,  the  said  Octavius  Pickering,  by  his  deed 
duly  acknowledged  and  recorded,  sold,  assigned,  and  conveyed 
unto  your  orators  all  his  right,  title,  and  interest  in  and  to  his 
said  copyrights  of  both  the  books  aforesaid,  as  by  the  record  of 
the  said  deed  remaining  in  the  said  clerk's  office  fully  appears  ; 
and  thereupon  your  orators,  as  proprietors  of  the  said  copy- 
rights, have  continued  to  publish  and  sell  the  said  books,  ex- 
clusively of  all  other  persons,  until  the  committing  of  the 
grievances  hereinafter  complained  of. 

And  your  orators  further  show  that  in  the  year  1844,  Theron 
Metcalf,  of  Boston,  aforesaid,  counselor  at  law,  composed  a 
certain  other  book,  entitled,  «Kex)orts  of  Cases  argued  and 
determined  in  the  Supreme  Judicial  Court  of  Massachusetts. 
By  Tlieron  Metcalf.  Volume  V:"  and  while  the  same  still 
remained  in  manuscript,  to  wit,  on  the  nineteenth  day  of 
January,  in  the  year  last  aforesaid,  the  said  Theron  Mntcalf, 
by  his  deed  duly  executed,  sold,  assigned,  and  transferred 
to  your  orators,  the  manuscript  of  the  said  book,  with  a 
right  to  take  out  a  copyright  in  their  own  names.  And  after- 
wards, to  wit,  on  the  eleventh  day  of  March,  in  the  year  last 
aforesaid,  your  orators  having  caused  the  said  book  to  be 
printed,  and  being  about  to  publish  the  same,  duly  entered 
the  title  thereof,  for  the  securing  of  the  copyright  thereof, 
in  their  own  names,  as  proprietors,  according  to  the  act  of 
Congress,  in  the  clerk's  office  of  the  District  Court  of  the 
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United  States  for  Massachusetts  district,  as  by  the  record  of 
such  entry  remaining  in  the  said  olerk*s  office  fully  appears; 
and  your  orators  aver  that  thereupon  they  did  all  other  acts 
and  thin  js  required  by  law,  for  the  securing  of  their  said  copy- 
right in  the  book  last  aforesaid,  and  have  continued  to  publish 
and  sell  the  same,  exclusively  of  all  other  persons,  under  the 
protection  of  the  copyright  thus  secured  to  them,  until  the 
committing  of  the  grievances  hereinafter  complained  of. 

And  your  orators  further  show  that  the  exclusive  right  to 
print,  publish,  and  sell  the  several  books  aforesaid,  and  the 
whole  and  every  part  of  the  contents  of  each  of  them,  was  and 
is  vested  in  your  orators;  that  your  orators  have  expended 
large  sums  of  money  in  preparing  and  printing  editions  of  the 
said  books,  and  have  always  had,  and  still  have,  a  sufficient 
number  of  copies  of  the  same  on  hand  for  sale  to  the  public  at 
a  reasonable  price,  and  have  always  received,  and  still  ought  to 
receive,  the  profits  thereof. 

Nevertheless,  the  said  B.  B.  M.,  contriving  and  intending 
to  injure  your  orators,  without  the  license  or  consent  of 
your  orators,  on  the  twenty-third  day  of  December,  in  the 
year  1847,  at  his  shop  in  the  city  of  Boston,  published  and 
exposed  to  sale,  and  sold,  and  still  continues  to  expose  to 
sale,  divers,  to  wit,  fifty  copies  of  a  book  entitled  {Tiere  insert 
Vie  title  of  ilie  hook  complained  oft  f>erbatim) ;  knowing  the 
same  had  been  printed  without  the  consent  of  your  orators ; 
which  said  book,  so  exposed  to  sale,  and  sold  by  the  said  M.,  is 
a  violation  and  infringement  of  the  said  several  copyrights  of 
your  orators,  in  that  it  contains  from  the  three  hundred  and 
twenty-ninth  page  thereof  to  the  three  hundred  and  thirty- 
sixth  page  thereof,  inclusive,  matter  adopted,  copied,  and  taken 
verbatim,  from  the  aforesaid  book  of  your  orators,  called  the 
fifth  volume  of  M  etcalfs  Reports,  commencing  with  the  words, 
"  Shaw,  C.  J.  This  is  a  suit  in  equity,"  and  ending  with  the 
words,  ''distributed  according  to  law";  and,  also,  in  that  it. 
contains,  from  the  four  hundred  and  setenteenth  page  thereof 
to  the  four  hundred  and  nineteenth  page  thereof,  inclusive, 
other  matter  adopted,  copied,  and  taken  verbatim  from  the 
aforesaid  book  of  your  orators,  called  the  nineteenth  volume  of 
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Piokering'g  Beports,  commencing  with  the  words,  **  Morton,  J. 
When  this  case  was  before  the  court,"  and  ending  with  the 
words,  '* judgment  according  to  the  auditor's  report";  and, 
also,  in  that  it  contains  from  the  four  hundred  and  twenty- 
fourth  page  thereof  to  the  four  hundred  and  tweuty-fifth  page 
thereof,  inclusive,  other  matter  adopted,  copied,  and  tukOn  v^r- 
batim  from  the  aforesaid  book  of  your  orators,  called  the 
eighth  volume  of  Pickering's  Beports,  commencing  with  the 
words,  "  Parker,  C.  J.,  delivered  the  opinion  of  the  court," 
and  ending  with  the  words,  *' Judgment  according  to  verdict"; 
and,  also,  in  that  it  contains  from  the  five  hundred  and  fiftieth 
page  thereof  to  the  five  hundred  and  fifty-third  page  thereof, 
inclusive,  other  matter  adopted,  copied,  and  taken  verbatim 
from  the  aforesaid  book  of  your  orators,  called  the  fifth  vol- 
ume of  Metcalfs  Bt-ports,  commencing  with  the  words,  "To 
the  honorable  the  House  of  Bepresentatives,"  and  ending  with 
the  wordSr  "Bight  to  vote  in  any  town";  all  which  said  mat- 
ter, so  adopted,  copied,  and  taken  in  the  book,  sold,  and  ex- 
posed to  sale,  by  the  said  M.,  was  first  publiKhcd  in  the  several 
books,  the  copyrights  of  which  are  now  vested  in  your  orators, 
fts  aforesaid ;  and  the  exclusive  right  to  publiuh  and  sell  the 
same,  and  to  take  the  profits  thereof,  belongs  to  your  orators  by 
Yirtue  of  such  copyrights. 

And  your  orators  further  show,  that  they  are  informed  and 
believe,  that  the  said  B.  B.  M.  did  not  print  the  said  book  here- 
inbefore complained  of,  but  that  the  same  was  printed  and 
published  by  certain  booksellers  in  Philadelphia,  trading  under 
the  style  and  firm  of  T.  &  J.  W.  J.:  that,  ad  soon  as  your  ora- 
tors were  aware  that  the  said  book  was  a  violation  and  infringe- 
ment of  the  said  several  copyrights  of  your  orators,  your  orsr 
tors  wrote  to  the  said  T.  &  J.  W.  J.  the  letter  hereto  annexed 
and  marked  A,  to  which  your  orators  crave  leave  to  refer  hs 
part  of  this  bill,  informing  them  thereof,  and  that  after  your 
orators  had  thus  complained  to  the  said  T.  &  J.  W.  J.  of  this 
infringement,  and  informed  them  of  your  orators'  intention  to 
pursue  their  legal  remedy  in  the  premises,  the  said  T.  &,  J.  W. 
J.  consigned  to  the  said  M.  for  sale,  or  sold  to  the  said  M.,  the 
copies  of  the  said  book  so  published,  exposed  to  sale,  or  sold  by 
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the  said  H.,  at  his  shop,  as  aforesaid.  And  yonr  orators  pray 
that  the  said  M.  may  discover  and  set  forth,  whether  he  re> 
oeived  the  said  copies  from  the  said  T.  &  J.  W.  J.,  and  any  letter 
or  letters  which  he  may  haye  received  from  the  mid  T.  A  J. 
W.  J.  conceruing  them,  or  the  sale  thereof. 

And  yonr  orators  fnrther  show,  that  in  oonseqnenoe  of  the  said 
M.  having  so  exposed  to  sale  and  sold,  and  of  his  continuing  to 
expose  to  sale  and  to  sell  the  hook  hereinbefore  complained  of, 
the  sales  of  your  orators'  said  books  have  been  hindered  and 
rendered  less  in  number  than  they  would  otherwise  have  been ; 
and  that  your  orators  will  suffer  a  still  greater  diminution  of 
their  sales,  and  a  still  greater  loss  of  their  lawful  and  rightful 
profits  on  their  said  books,  if  the  said  book  hereinbefore  ooBi- 
plained  of  shall  continue  to  be  sold,  or  exposed  to  sale,  hj  the 
said  M.,  or  any  other  person. 

All  which  acts  and  doings  of  the  said  M.  are  contrary  to 
equity  and  good  conscience,  and  tend  to  the  manifest  wrong 
and  injury  of  your  orators  in  the  premises.  In  consideration 
whereof,  and  forasmuch  as  your  orators  are  without  adequate 
remedy,  save  in  a  court  of  equity,  your  orators  pray  this 
honorable  court  to  issue  a  writ  of  subpoena  in  due  form  of  law, 
and  according  to  the  coui'se  of  this  honorable  court,  directed 
to  the  said  B.  B.  M.,  commanding  him  at  a  certain  day,  and 
under  a  certain  penalty  to  be  therein  specified,  to  appewr 
before  this  honorable  court,  to  answer  upon  oath  all  sad 
singular  the  matters  and  things  hereinbefore  set  forth  and 
complained  of,  and  especially  to  answer  and  set  forth,  -— 

1.  Whether  he  has  sold  any  and  how  many  copies  of  the  said 
book  hereinbefore  complained  of,  and  at  what  prices,  and  how 
many  copies  thereof  he  has  now  on  liand? 

2.  Whether  the  said  book  does  not  contain  matter  adopted* 
copied,  and  taken  verbatim  from  the  said  eighth  and  nineteenth 
volumes  of  Pickering's  Reports,  and  the  said  fifth  volume  of 
Metcalf's  Reports,  as  hereinbefore  specified  and  described? 

8.  Whether  your  orators   are  not  the  proprietors  of  the 
.  several  copyrights  of  the  said  eighth  and  nineteenth  volumes 
of  Pickering's  Reports,  and  the  said  flfOi  Tolume  of  Metoairs 
Reports. 
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And  that  the  said  H.  may  be  restrained  by  injunotion  from 
selling,  or  exposing  to  sale,  or  causing,  or  being  in  any  way 
concerned  in  the  selling,  or  exposing  to  sale,  or  otherwise  dis- 
posing of  any  other  copy  or  copies  of  the  book  hereinbefore 
complained  of;  and  that  he  be  ordered  to  render  an  account  of 
the  copies  of  the  same  that  have  been  sold,  and  to  pay  over  th6 
profits  of  such  sales  to  your  orators ;  and  that  he  be  ordered  to 
surrender  and  deliver  up  to  your  orators,  all  the  copies  of  the 
said  book  that  he  has  on  hand,  and  be  decreed  to  pay  to  your 
orators  their  costs  in  this  suit;  and  that  the  exclusi-rd  right 
and  privilege  of  your  orators  to  print,  publish,  and  sell  their 
said  books,  and  the  matters  hereinbefore  charged  to  have  been 
piratically  taken  from  them  as  aforesaid,  may  be  established, 
and  that  your  orators  may  have  such  other  and  further  relief 
in  the  premises  as  to  this  honorable  court  may  seem  meet,  and 
as  the  nature  and  circumstances  of  the  case  may  require. 

6.    BtQ  far  an  account  and  an  injunction  against  iUegal  use  of 

trade^mark,^ 
iTtUe  and  addreas.} 

A.  B.  and  G.  D.,  of ,  and  citizens  of  the  State  of , 

bring  this  their  bill  against  E.  F.,  of ,  and  a  citizen  of 

the  State  of .  And  thereupon  your  orators,  humbly  com- 
plaining, show  unto  your  honors  that  they  are  the  assignees  and 
successors  in  business  of &  Co.,  a  firm  which  was  com- 
posed of and  your  orators,  and  which  firm  was  formerly 

engaged  in  the  manufacture  and  sale  of  sewing  machines  in 

— . ;  and  for  the  period  of  more  than  five  years  your  orators 

and  their  predecessors  had  been  engaged  in  the  manufacture 
and  sale  of  sewing  machines  at  the  same  place ;  and  that  dur- 
ing the  whole  period  of  time  of  such  manufacture  and  sale  by 
them,  they  had  exclusively  used,  and  your  orators  are  now  so 
using,  and  had,  and  still  have,  the  right  f>o  to  use,  a  certain 
trade-mark  for  said  sewing  machines,  which  trade-mark  was 

1  The  remedy  In  equity  in  these  cases  does  not  depend  upon  any 
right  of  jnnperty  In  a  trspde-mark,  but  upon  the  broad  principle  that 
equity  will  not  permit  fraud  to  be  practiced  either  npon  the  public 
or  upon  private  individuals.   Farina  v.  Bllverlock,  6  De  Gez,  M.  dk  G. 
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printed  on  paper  of  an  ultramarine  ground,  on  whicb  is  mpi^ 
sented  a  view  of  the  Princess  Penelope  weaving,  and  the  name ' 
*<  Penelope,*'  which  is  the  essential  part  of  said  mark,  printed 
thereon ;  and  that  no  person,  firm,  or  corporation,  except  the 

said and  your  orators,  have  had  at  any  time  heretofore, 

and  none  except  your  orators  now  have  any  right  to  use  the 
said  trade*mark,  or  any  trade-mark  essentially  the  same. 

They  further  show  to  your  honors  that  on  the  said day 

of ,  in  the  year ,  being  entitled  as  aforesaid  to  the 

exclusive  use  of  said  trade-mark,  and  desiring  to  secure  to  them- 
selves full  and  lawful  protection  for  the  same  by  due  registra- 
tion thereof  in  the  United  States  patent  office,  according  ta 
law,  your  orators  did  deposit  in  said  patent  office  of  the  Unite  d 
States  for  registration  their  trade-mark  aforesaid  for  sewing 
machines ;  and  having  fully  complied  with  all  the  requirements 
of  the  act  of  Congress  in  such  oases  made  and  provided,  the 

trade-mark  aforesaid  was  on  the day  of ,  in  the 

year ,  duly  and  lawfully  registered  and  recorded  in  said 

United  States  patent  office,  with  protection  to  remain  in  force 
for  thirty  years  from  said  date,  all  of  which,  with  an  accurate 
copy  and  description  of  said  trade-mark  and  the  declaration  of 
a  member  of  the  firm,  on  which  it  was  registered,  will  more 
fully  and  at  large  appear  from  copies  from  the  patent  office, 

duly  certified  by ,  commissioner  of  patents,  under  his 

seal  of  office,  and  herewith  filed  as  a  part  of  this  bill,  marked 
-— '— - ;  and  thereupon  protection  in  the  exclusive  use  of  the 
trade-mark  aforesaid  previously  held  and  enjoyed  by  your 
orators  was  secured  to  them  for  the  period  of  thirty  years  from 
said day  of ,  in  the  year . 

Your  orators  farther  respectfully  show  unto  your  hooors,  thai 
since  your  orators  have  had  the  exclusive  right  to  use  the  said 

trade-mark,  to  wit,  from  the day  of ,  in  the  year 

,  to  the  present  time,  the  said ,  of ,  in  the 

State  of ,  has  been  manufacturing  sewing  machines  in 

said  ciiy  of ,  and  has  been  unlawfully  and  without  your 

orator's  consent  using,  in  the  sale  thereof,  a  trade-mark  sub- 
stantially like,  and  indeed  almost  identioal  with,  that  of  your 
orators. 
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And  yonr  orators  do  farther  show  that  they  hold  and  estimate 

iheir  said  trade-mark  at  the  price  and  value  of thousand 

dollars ;  bnt  cannot  with  certainty  state  the  exact  amount  of 
their  loss  and  injury,  suffered  by  reason  of  said  wrongful  acts 
of  the  defendant,  but  belieye  the  same  to  be  the  full  sum  of 
thousand  dollars,  and  do  so  cLarge  the  fact. 

To  the  end,  therefore,  that  your  orators  may  obtain  relief  in 
the  premises  in  tbis  honorable  court,  where  alone  adequate  re 
lief  can  be  afforded,  they  pray :  — 

1st.  That  the  said  E.  F.  may  be  made  a  defendant  to  this 
bill,  and  compelled  to  answer  each  and  every  allegation  thereof, 
on  oath,  as  fully  and  to  the  same  extent  as  if  he  were  directly 
and  particularly  interrogated  as  to  each  allegation. 

2d.  That  he  may  be  compelled  to  render  before  a  commis- 
sioner of  this  court,  a  full,  true,  and  perfect  account  of  all 
profits  of  every  description  which  he  has  made,  or  might  have 
made,  by  the  use  of  the  simulated  trade-mark  aforesaid,  or  by 
the  use  of  any  other  trade-mark  for  sewing  machines  having 
thereon  as  a  constituent  part  thereof  the  word  **  Penelope,"  or 
a  representation  of  the  Princess  Pent  lope  weaving,  or  any 
trade-mark  having  such  near  resemblance  to  that  of  your  ora- 
tors, aa  aforesaid,  as  might  be  calculated  to  deceive ;  and  tiiat 
he,  the  said  E.  F.,  be  decreed  to  pay  over  to  them  all  such 
profits. 

Sd.  That  the  said  commissioner  be  required  to  ascertain  and 
report  to  this  court,  also,  what  loss  and  damage  has  been  in- 
flicted upon  your  orators  by  reason  of  the  infringement  of  their 
rlghtB,  and  the  interference  aforesaid  with  the  right  of  exclusive 
use  of  the  trade-mark  first  above  mentioned  ;  and  that  the  said 
£.  F.  be  also  decreed  to  pay  them  such  damages. 

4th.  And  may  it  please  your  honors  to  grant  unto  your  orik 
tors  a  restraining  order  against  the  said  defendant,  enjoining 
and  restraining  him,  his  clerks,  attorneys,  agents,  and  servantii^ 
from  using  the  simulated  trade-mark  aforesaid,  or  any  other 
trade-mark  containing  the  word  "  Penelox)e,"  or  being  aubatan- 
tially  the  same  with  that  of  your  orators. 

5th.    And  that  your  orators  may  obtain  the  relief  prayed  for* 
luid  all  such  further  or  other  reUef  as  the  nature  of  their 
Eq.Pl.— 82. 
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may  reqaire,  may  it  please  your  honors  to  grant  to  your  orators 
the  writ  of  subpoena  against  the  said  E.  F.,  etc. 

6.    £iU  by  foreign  inanufacturers  to  restrain  the  use  of  their 
names,  trade-marks,  envelopes,  and  labels, 

[TWe  and  cuUiresa.] 

J.  T.  and  W.  T.,  of  the  borough  of  Leicester,  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land, manufacturers,  subjects  of  Victoria  the  first,  queen  of 
the  said  kingdom,  and  aliens  to  each  and  all  of  the  United 
States  of  America,  and  the  territories  and  districts  thereof, 
bring  this  bill  of  complaint  against  D.  0.,  of  F.,  in  the  said 
district  of  Massachusetts,  manufacturer,  a  citizen  of  the  said 
State  of  Massachusetts.  And  thereupon  the  said  J.  T.  and 
W.  T.,  complaining,  say,  that  for  many  years  past  they  have 
been  very  extensively  engaged  in  manufacturing  cotton  thread 
at  Leicester  aforesaid,  and  vending  the  same  in  large  quantities, 
not  only  in  England  but  throughout  the  United  States,  and  in 
particular  in  the  city  of  B.,  in  said  district.  That  their  said 
thread  is,  and  for  many  years  has  been,  put  up  for  sale  on 
spools,  and  labeled  on  the  top  of  the  spools,  "Taylor's  Persian 
Thread "  in  a  circle,  in  the  center  of  which  is  the  number  of 
the  thread,  and  on  the  bottom  of  some  of  the  spools,  "  J.  A  W. 
Taylor,  Leicester,"  and  on  the  bottom  of  others,  "J.  &  W. 
Taylor,"  with  the  number  of  yards  of  thread  on  each  spool, 
each  spool  usually  containing  two  hundred  yards  or  three 
hundred  yards  of  thread,  and  the  spools  containing  two 
hundred  yards  being  black  and  labeled  **  200  yds."  on  the  bot- 
tom of  the  spool,  and  those  containing  three  hundred  yards 
being  red,  and  labeled  "300  yds."  on  the  bottom  of  the  spools. 
And  on  the  center  of  some  of  the  saine  labels  on  the  bottom  of 
each  spool  is  stamped  the  symbol  or  print  of  the  head  and 
forepart  of  a  lion  rampant.  And  ou  the  center  of  other  of 
said  labels  is  stamped  a  coat-of-arms,  the  shield  whereon  con- 
tains a  lion  rampant,  and  over  the  same  three  balls,  with  the 
motto,  *•  In  Deo  confido"  And  your  orators  further  say,  that 
their  spools  so  marked,  stamped,  colored,  or  labeled  as  afoie- 
said,  are  put  up  for  sale  in  paper  envelopes,  each  oontdiH 
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log  one  doBen  of  spools;  which  envelopes  are  prepared  and 
stamped  by  your  orators  for  said  purpose,  and  some  of  said 
envelopes  bear  in  raised  letters  stamped  on  them  the  inscription, 
"The  Persian  Thread,  made  by  J.  &  W.  Taylor,  is  labeled  on 
{he  top  of  each  spool,  Taylor's  Persian  Thread,  and  on  the 
bottom  J.  &  W.  Taylor,  Leicester.  The  above  is  for  the  protec- 
tion of  buyers  against  certain  piratical  articles  of  inferior 
quality,  fraudulently  labeled  with  the  name  of  Taylor."  And 
on  other  of  the  said  envelopes  is  stamped  a  coat-of-arms  repre- 
senting a  shield,  the  upper  division  of  which  is  gilt,  and 
contains  three  red  balls,  and  the  lower  division  thereof  is  red, 
and  contains  the  efiSgy  of  a  lion  rampant,  with  the  motto  under 
the  same,  "  In  Deo  conjido"  Your  orators  further  show  unto 
your  honors  that  their  said  tliread  has  been  and  is  manufactured 
of  various  sizes  and  numbers,  to  meet  the  wants  of  the  trade; 
and  by  means  of  the  care,  skill,  and  fidelity  with  which  your 
orators  have  conducted  the  manufacture  thereof  for  a  series  of 
years,  their  said  thread  has  acquired  a  great  reputation  in  the 
trade  throughout  the  United  States,  and  large  quantities  of  the 
same  are  constantly  required  from  your  orators  to  supply  the 
regular  demand  for  the  consumption  of  the  country.  And 
your  orators  have  established  agencies  for  the  sale  thereof  to 
.the  wholesale  dealers  and  jobbers  in  the  cities  of  £.,  N.  Y.,  P., 
and  N.  O.,  and  in  addition  thereto  your  orators  employ  B.  W., 
now  residing  in  the  said  city  of  N.  Y.,  as  their  general  agent 
for  the  United  States,  in  relation  to  the  sale  of  their  said  spool 
sewing  cotton  thread;  and  a  mercantile  firm  of  H.  &  C.  are  the 
agents  of  your  orators  for  the  sale  of  the  same  in  the  city  of  B. 
And  your  orators  further  show  unto  your  honors  that  their  said 
thread  is  known  and  distinguished  by  the  trade  and  the  public 
as  ''  Taylor's  Persian  Thread,"  and  tiiat  your  orators  were  the 
original  manufacturers  thereof,  and  the  first  who  introduced 
the  same  to  the  public.  That  your  orators'  said  general  agent, 
on  or  about  the  first  day  of  March  last  past,  hearing  that  com- 
plaints were  made  of  the  quality  of  "  Taylor's  Persian  Thread,'* 
proceeded  to  investigate  the  cause  of  said  complaint,  and  there- 
upon ascertained  that  a  spurious  article  of  spool  sewing  cotton 
thread  waa  ofiered  for  sale  by  sundry  jobbers  in  the  said  city 
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of  B.,  as  and  for  yonr  orators'  "  Persian  Thread,**  and  thai 
such  eomplaiiits  had  arisen  from  the  fraudulent  impoeition  of 
such  spurious  article  upon  the  public.  Your  orators  further 
show  unto  your  honors  that  their  said  agent  further  ascertained, 
upon  inquiry,  and  your  orators  charge  the  facts  to  be,  that  the 
said  spurious  thread  so  sold  and  offered  for  sale  in  the  said  citjy 
of  B.,  or  some  of  it,  was  furnished  to  the  said  jobbers  by  said 
D.  C,  either  by  him  personally  or  by  one  F.  D.  E.,  of  B.,  his 
agent  in  that  behalf,  and  your  orators  are  informed  and  belierd 
that  the  said  D.  G.  has  sold  the  said  thread,  put  up,  marked, 
and  designated  as  aforesaid  in  the  said  city  of  B.;  that  the 
said  D.  C,  disregarding  the  rights  of  your  orators,  and  fraudu- 
lently designing  to  procure  the  custom  and  trade  of  persons 
who  are  in  the  habit  of  vending  or  using  your  orators'  said 
"  Persian  Thread,"  and  to  induce  them  and  the  public  to  be- 
lieve that  his  said  thread  was  in  fact  manufactured  by  your 
orators,  has  engaged  extensively  in  the  manufacture  of  sewing 
cotton  thread,  and  caused  the  same  to  be  put  up  for  sale  in  en- 
velopes and  on  spools  similar  to  those  used  by  your  orators, 
and  so  colored  and  stamped  and  labeled  as  to  resemble  exactly 
the  said  spools  and  envelopes  used  by  your  orators.  And  the 
said  spool  sewing  cotton  thread,  prepared  by  the  said  D.  G. 
and  sold  by  him,  and  which  he  is  engaged  in  selling  as  afore- 
said,  is  an  exact  imitation  of  the  same  article  which  your  orators 
had  been  manufacturing  as  aforesaid,  and  selling  in  the  United 
States  for  many  years  before  the  said  D.  G.  commenced  his 
said  fraudulent  imitation  thereof.  And  the  said  spurious  arti- 
cle, although  inferior  in  quality  to  the  genuine  Persian  Thread 
manufactured  by  your  orators,  can  only  be  distinguished  there- 
from, so  exact  is  the  said  D.  G.'s  imitation  as  aforesaid,  l7y 
a  careful  examination  of  its  quality,  and  by  its  falling  short 
in  the  number  of  yards  contained  on  each  spool  from  the 
number  marked  thereon  as  the  contents  thereof.  And  that  the 
general  appearance  of  the  spurious  article  is  the  same  as  thai 
of  your  orators*  genuine  thread,  and  well  calculated  to  deceive 
those  dealing  in  the  purchase  and  sale  thereof.  Tour  orators 
further  show  unto  your  honors  that  their  said  general  agent 
lias  obtained  specimens  of  the  said  spurious  Persian  Threadg 


AMSBIOAH  rOBMB.  877 

iO  Bpld  by  the  said  D.  0.  That  in  some  of  the  speoimeiis  thnft 
obtained,  the  thread  is  put  upon  black  spools,  and  in  other  of 
aaid  specimens  the  thread  is  put  upon  red  spools,  and  said 
black  and  red  spools  are  of  the  same  size  and  appearance  with 
those  used  by  your  orators,  on  the  top  of  which  spurious  spools 
there  is  pAsted  a  round  paper  label,  partly  gilt,  on  which  is 
printed  in  a  circle  the  words  "Taylor's  Persian  Thread,"  and  in 
the  center  of  the  circle  the  number  of  the  thread;  and  on  the 
Other  end  on  the  bottom  of  such  spurious  spools  there  is  pasted 
a  round  paper  label,  on  some  of  which  is  printed  in  a  circle 
the  words,  "J,&  W.  Taylor,  Leicester,"  and  on  others,  "J,& 
W.  Taylor,"  with  the  number  of  yards  of  thread  on  the  spools, 
and  across  others  of  the  labels  on  said  black  spools  the  letters 
and  figures  "200  yds.,"  and  on  said  red  spools  the  letters  and 
figures  "dOO  yards"  are  printed,  and  in  the  center  of  the  said 
labels  there  is  impressed  the  figure  or  symbol  of  the  head  and 
forepart  of  a  lion  rampant.  And  in  other  of  said  specimens 
the  thread  is  put  on  spools  corresponding  in  all  particulars 
to  those  herein  just  before  described,  except  that  the  labels 
on  the  bottom  thereof  bear  a  coat-of-arms,  the  center  of  the 
shield  whereof  contains  a  Uon  rampant,  with  three  balls 
over  the  same,  and  with  the  motto  under,  "  In  Deo  oor^fUio,** 
Tour  orators  have  also  obtained  sx)ecimens  of  the  enyelopes  in 
which  said  D.  O.'s  spurious  thread  is  put  up  and  sold  by 
him  or  his  agents,  which  bear  the  same  inscriptions,  letters, 
and  stamps  that  those  used  and  employed  by  your  orators  bear. 
And  in  all  these  particulars  of  the  labels  on  each  end  of  the  said 
spurious  spools  of  thread,  and  the  envelopes  in  which  they  are 
put  up,  they  are  exactly  like  the  envelopes  and  the  labels  on  the 
respective  ends  of  the  spools  of  your  orators'  genuine  Persian 
Thread,  as  hereinbefore  stated.  Tour  orators  further  show  unto 
your  honors  that  they  have  not  yet  ascertained  the  extent  to 
which  the  said  D.  G.  has  carried  his  said  fraudulent  imitation 
and  sale  of  your  orators'  said  thread.  But  your  orators'  said 
general  agent  has  found  the  same  offered  for  sale  to  the  trade 
.in  at  least  six  wholesale  or  jobbing  houses  in  the  city  of  £.,  as 
Taylor's  Persian  Thread;  from  which  your  orators  believe, 
and  they  therefore  charge,  on  their  belief,  that  the  said  D.  C 
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lias  been  and  is  engaged  in  selling  his  said  frandnlent  and 
spnrious  imitation  of  your  orators'  Persian  Thread  to  a  large 
extent  in  various  places  in  the  United  States,  with  intent  that 
the  same  should  circulate  and  be  received  and  used  by  the  pub- 
lic as  Taylor's  genuine  Persian  Thread.    And  yonr  orators 
further  show  unto  your  honors  that  the  fraudulent  and  in- 
equitable conduct  of  the  said  D,  0.  is  not  only  injuring  them 
in  the  sales  of  their  said  genuine  Persian  Thread,  and  the 
profits  which  they  would  otherwise  reasonably  make  thereon ; 
but  by  the  inferior  quality  and  false  measure  of  the  said  spuri- 
ous Persian  Thread  is  greatly  prejudicing  the  reputation  of 
yonr  orators'  said  Persian  Thread  in  the  market,  and  unless 
the  said  imitation  is  discontinued  or  prevented,  will  ultimately 
destroy  the  character  and  standing  of  the  genuine  article.    And 
your  orators  also  charge  that  the  said  spurious  article  is  a  fraud 
and  deception  upon  such  of  the  citizens  of  the  State  of  Massa- 
chusetts, and  of  the  United  States,  as  purchase  the  same,  be- 
lieving it  to  be  the  genuine  article  manufactured  by  yoor 
orators.    And  your  orators  further  show  unto  yonr  honors, 
that  in  the  month  of  March  last  past,  having  discovered  a  por- 
tion of  the  aforesaid  fraudulent  conduct  of  the  said  D.  C*, 
your  orators  did  file  their  bill  of  complaint  before  the  chan- 
cellor of  the  State  of  New  York,  wherein  they  set  forth  many 
of  the  facts  which  are  in  substance  hereinbefore  stated,  and 
prayed  for  an  injunction  to  restrain  the  said  D.  C.  from  the 
aforesaid  fraudulent  use  of  the  name  and  trade-marks  of  yonr 
orators,  and  tlie  same  was  granted  by  the  court ;  and  the  said 
D.  C.  having  appeared  and  filed  his  answer  to  the  said  bill,  did 
therein  admit  that  he  had  used  the  name  and  trade^marks  of 
your  orators  in  manner  set  forth  in  the  bill  aforesaid ;  but  de- 
nied that  the  article  manufactured  by  him  was  of  inferior 
quality  to  that  manufactured  by  your  orators  ;  and  afterwards 
an  application  was  made  to  the  chancellor  to  dissolve  the  in- 
junction aforesaid,  which  last-mentioned  motion  is  now  before 
the  said  chancellor,  and  by  reason  of  the  great  number  of  causes 
depending  before  him,  the  aforesaid  cause  cannot  be  decided  > 
without  great  delay.    And  your  orators  are  informed  and  be- 
lieve it  to  be  true  that  the  said  D.  0.,  residing  oat  of  the  jnris- 
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diction  of  the  chancellor  of  the  State  of  New  Tork,  can,  with 
impunity,  disregard  the  injnnction  aforesaid,  and  that  he  has 
continued  to  make  sale  in  the  city  of  £.  and  elsewhere  of  the 
said  thread,  put  up,  marked,  labeled,  and  appearing  precisely 
like  that  made,  put  up,  and  sold  by  your  orators,  and  your 
orators  continue  to  be  greatly  injured  thereby.  In  considera- 
tion whereof,  and  forasmuch  as  your  orators  are  remediless  in 
the  premises  at  common  law,  and  cannot  have  adequate  relief, 
save  by  the  aid  and  interposition  of  this  court,  to  the  end, 
therefore,  that  the  said  D.  0.,  if  he  can  show  why  your  orators 
should  not  have  the  relief  hereby  prayed,  and  may  upon  his 
corporal  oath,  and  according  to  the  best  and  utmost  of  his 
knowledge,  remembrance,  information,  and  belief,  full,  true, 
direct,  and  perfect  answers  make  to  the  several  interrogatories 
hereinafter  numbered  and  set  forth ;  and  the  said  D.  C,  and 
his  attorneys,  solicitors,  counselors,  agents,  and  servants,  may 
be  enjoined  and  restrained  from  manufacturing,  selling,  or 
offering  for  sale,  directly  or  indirectly,  any  spool  cotton  sewing 
thread  manufactured  by  him,  or  any  person  other  than  your 
orators,  under  the  denomination  of  *'  Taylor's  Persian  Thread," 
or  on  spools  with  the  words  **  Taylor's  Persian  Thread,"  or 
"J.  &  W.  Taylor,  Leicester,"  or  "J.  &  W.  Taylor,"  printed, 
painted,  written,  or  stamped,  or  attached  or  pasted  thereon, 
or  with  your  orators'  said  device  of  a  lion  rampant,  or  with 
iheir  said  coat-of-arms  thereon ;  or  on  spools  so  made  or  hay- 
ing any  label,  printing,  or  device  thereon,  in  such  manner  as 
to  be  colorable  imitations  of  your  orators'  said  spool  thread, 
usually  known  aa  ** Taylor's  Persian  Thread";  and  that  the 
8aid  D.  G.  may  be  decreed  to  account  to  your  orators  for  all 
{he  profits  which  he  has  made  by  the  sale  of  his  said  fraudulent 
imitation  of  your  orators'  thread,  and  all  the  profits  which 
your  orators  would  have  made  on  the  sales  of  their  genuine 
thread,  but  for  the  said  D,  G.'s  inequitable  and  wanton  piracy 
of  their  said  name,  spools,  and  labels ;  and  that  your  orators 
may  have  their  costs  and  charges  iu  this  behalf  paid  by  the  said 
D.  0.;  and  that  your  orators  may  have  such  further  and  other 
relief  in  the  premises  as  to  your  honors  shall  seem  meet,  and 
shall  be  agreeable  to  equity  and  good  conscience.    May  it 
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please  your  honors  to  grant  unto  yonr  orators  a  mii  of  injunc- 
tion, issuing  out  of  and  under  the  seal  of  this  oourt,  to  be  di- 
rected to  the  said  D.  G.,  his  attorneys,  solicitors,  oonnseloxs, 
agents,  and  servants,  therein  and  thereby  commanding  and 
enjoining  them,  under  a  certain  penalty  in  the  said  writ  to  be 
expressed,  according  to  the  foregoing  prayer  of  your  orators. 
May  it  also  please  your  honors  to  grant  unto  your  orators  tk 
writ  of  subpoena^  issuing  out  of  and  under  the  seal  of  this  court, 
to  be  directed  to  the  said  D.  C,  commanding  him  on  a  certain 
day,  and  under  a  certain  penalty  in  the  said  writ  to  be  inserted, 
personally  to  be  and  appear  before  your  honors  in  this  honor- 
able court,  then  and  there  to  answer  the  premises,  and  to  stand 
to,  abide  by,  and  perform  such  order  and  decree  therein  as  to 
your  honors  shall  seem  meet,  and  shall  be  agreeable  to  equity 
and  good  conscience. 

0.  P.  C,  of  Counsel  J.  &  W.  T., 

0.  P.  &  B.  B.  C,  By  W.  B.,  their  AgefU  and  Mtomey. 

Solicitors, 

United  States  of  Amesioa,  [ 
DisTBiGT  OF  Massachusetts,  j 

Personally  appeared   before  me  the  above-named  W.  B., 

on  this  second  day  of  December,  A.  D.  1843,  and  made  oath 

that  this  bill  in  equity  by  him  signed,  in  as  far  as  it  states 

matters  within  his  knowledge,  is  true  to  his  knowledge,  and 

in  as  far  as  it  states  matters  within  his  belief,  is  true  to  bis 

best  belief. 

W.  W.  B.,  Commissioner,  eto. 

Interrogatories  to  be  answered  by  D.  0.: — 

1.^  Whether  or  not  have  you  manufactured  and  sold  in  Has- 
sachussetts,  or  elsewhere,  thread  put  upon  black  spools,  on  one 
end  of  each  of  which  spools  is  pasted,  or  otherwise  fastened,  a 
circular  paper  label,  partly  guilt,  on  which  is  printed  in  a  circle 
the  words  *' Taylor's  Persian  Thread,"  and  in  the  center  thereof 
the  number  of  the  thread,  and  on  the  other  end  of  each  of  said 
spools  is  pasted  or  otherwise  fastened  a  circular  white  paper 
label,  on  which  is  printed  in  a  circle  the  words  "  J.  &  W.  Taylor, 
licioester,"  and  across  the  same  label  "200  yds.,"  and  in  tho 
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eenter  of  the  same  label  there  is  impressed  the  fignre  or  symbol 
of  a  lion  rampant? 

2.  Whether  or  not  have  yon  mannfaetared  and  sold  in  Mas- 
sachosetts,  or  elsewhere,  tiiread  put  upun  red  spouls,  corre* 
sponding  in  all  respects  to  the  black  spools  described  in  the 
preceding  interrogatory,  except  in  the  color  of  the  spool  and  ia 
the  quantity  of  thread  thereon ;  and  in  the  letters  and  figures 
"SOO  yds."  printed  across  the  said  white  paper  label? 

8.  What  number  of  each  kind  of  the  said  spools  of  thread 
have  you  mannfaetared  and  sold  ?  State  the  same  accurately, 
and  distinguish  the  kind  and  number  of  the  thread,  and  the 
ntimber  of  black  spools  and  the  number  of  red  spools  so  sold  by 
you  since  you  commenced  selling  the  same,  and  the  times  when 
and  the  places  where  the  same  haye  been  sold. 

4.  What  have  been  the  profits  made  or  realized  by  you  on 
the  manufacture  and  sale  of  thread  put  upon  spools  colored* 
decorated,  and  fitted  up  in  the  manner  described  in  the  first  and 
second  interrogatories? 

5.  To  whom  and  what  persons  in  particular  have  you  sold 
the  said  thread  put  up  in  the  manner  described  in  the  first  and 
second  interrogatories? 

6.  Who  is,  and  who  has  been,  your  agent  in  Boston  for  the 
sale  of  your  thread  put  upon  spools  fitted  up  in  the  manner  de» 
scribed  in  the  first  and  second  interrogatories? 

7.  Whether  or  not  did  you  admit  in  an  answer  signed,  sworn 
to,  and  filed  by  you  in  the  court  of  chancery  in  and  for  the 
State  of  New  York,  to  a  bill  of  complaint  therein  pending, 
wherein  the  said  J.  T.  and  W.  T.  are  complainants,  and  your- 
self is  defendant,  that  you  have  engaged  in  the  manufacture  of 
sewing  cotton  thread,  which  you  have  caused  to  be  put  up  for 
sale  on  spools  similar  to  those  used  by  the  complainants,  and 
BO  colored,  stamped,  and  labeled  as  to  resemble  exactly,  or  as 
nearly  as  the  same  could  be  done,  the  said  spools  used  by  the 
complainants,  and  the  said  spool  sewing  cotton,  which  has  been 
prepared  and  sold  by  you,  is  an  exact  imitation  of  the  same 
article  which  the  complainants  had  been  selling  in  the  United 
States  many  years  before  you  commenced  manufacturing  your 
thread? 
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8.  Whether  or  not  have  you  manafaotured  and  sold  in 
BachuaettB  sewing  cotton  thread  upon  black  spools  and  upon  red 
spoolH,  on  ou«  end  of  each  of  which  is  fastened  a  circular  paper 
label,  described  as  in  interrogatory  numbered  1,  and  on  the  other 
end  is  fastened  a  circular  paper  label  on  which  is  stamped  a  coat- 
of-arms,  tlie  shield  whereof  contains  a  lion  rampant,  and  over 
the  same  three  balls,  with  the  motto  under  the  fliiield,  "In  Jko 
Cfmfido"  and  around  said  shield  is  printed  in  some  of  said 
labels,  «•  J.  A  W.  Taylor,  Leicester,"  and  in  others,  "J.  &  W. 
Taylor,"  with  the  number  of  yards  on  said  spools? 

9.  Whether  or  no  haye  you  put  up  and  sold  your  sewing 
cotton  thread,  colored,  stamped,  and  labeled  in  all  or  some  Of 
the  modes  described  in  this  bill  in  enTeloi>es  or  wrappers,  some 
bearing  iu  raised  letters  the  inscription,  "  The  Persian  Thread» 
made  by  J.  &  W.  Taylor,  is  labeled  on  the  top  of  each  spool, 
lJaylor*s  Persian  Thread,  and  on  the  bottom,  J.  &  W.  Taylor, 
Ijeicester.  The  above  is  for  the  protection  of  buyers  against 
certain  piratical  articles  of  inferior  quality,  fraudulently  labeled 
with  the  name  of  Taylor,"  and  others  bearing  a  coat-of-arms, 
the  upper  division  of  which  is  guilt,  and  has  three  red  balls 
thereon,  and  the  lower  dinsion  is  red,  and  has  a  lion  rampant 
thereon?  0.  P.  and  B.  B.  0.,  SolicUon. 

Xm.    CBEDITOBS*  BILLS.* 

1.    BiU  by  simple  contract  creditors  againai  exeoutora  of  de» 
ceased  debtor,  for  payment  of  his  debts. 

Humbly  complaining,  show  unto  your  honors  yonr  orator 
W.  B.,  of,  etc.,  and  G.  D.,  of,  etc.,  creditors  by  simple  contract 
of  J.  F.,  late  of,  etc.,  deceased,  on  behalf  of  themselves  and  all 
other,  the  creditors  of  the  said  J.  F.,  who  shall  come  in  and 

• 

1  The  origin  of  the  Jurisdiction  was  In  the  narrowness  of  com- 
mon-law remedies  by  writs  of  execution,  which  were  confined  to 
those  estates  und  interests  reccMfnlzed  by  the  law,  and  did  not  extend 
tu  those  which  were  equitable  m  their' nature;  but  statutes  both  in 
England  and  in  many  of  the  States  have  greatly  extended  the  scope 
of  writs  of  execution  so  us  to  afford  an  adequate  remedy  in  cases 
where  formerly  the  party  was  compelled  to  resort  to  a  crAditor'a 
bill.  Where  the  remedy  stUl  exists,  a  judgment  mnst  first  be  ob< 
talned,  and  certain  stops  talcon  towards  enforcing  It  before  a  bill  can 
be  filed*   See  Pom.  £q.  Jur.  i  His. 
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seek  relief  by  and  oontribnie  to  the  expense  of  this  suit,  that  the 
said  J.  F.,  at  the  time  of  his  death,  was  justly  and  tmly  in- 
debted nnto  yonr  orator  W.  B.,  in  the  sum  of  $ and  up- 
wards, for  goods  sold  and  delivered,  and  moneys  paid,  laid  out, 
and  expended  to  and  for  his  use,  and  that  the  said  J.  F.  was 
also  justly  and  tmly  indebted  to  your  orator  G.  D.  in  the  sum 

of  $ and  upwards,  for,  etc.    And  yonr  orators  further 

show  unto  your  honors,  that  the  said  J.  F.,  in  his  lifetime,  and 
at  the  time  of  his  death,  was  possessed  of,  or  well  entitled  unto 
a  considerable  personal  estate,  and  being  so  possessed,  departed 

this  life  on  or  about ,  having  first  duly  made  his  last 

will,  bearing  date,  etc.,  and  thereby  appointed  J.  IC.  and  0.  8. 
(the  defendants  hereinafter  named),  the  executors  thereof,  as 
in  and  by  the  said  will,  or  the  probate  thereof,  to  which  your 
orators  crave  leave  to  refer  when  produced  to  this  honorable 
court  will  appear.  And  your  orators  further  show  unto  your 
honors  that  the  said  J.  H.  and  J.  S.  duly  proved  the  said  will 
in  the  proper  court,  and  undertook  the  executorship  thereof, 
and  possessed  themselves  of  the  personal  estate  and  effects  of 
the  said  testator  to  a  very  considerable  amount,  and  more  than 
sufficient  to  satisfy  his  just  debts  and  funeral  expenses.  And 
your  orators  fuiiher  show  unto  your  honors  that  the  said  J.  M. 
and  0.  B.,  having  possessed  themselves  of  the  said  testator's  per- 
sonal estate  and  efEbots  as  aforesaid,  your  orators  have  made  and 
caused  to  be  made  several  applications  to  them,  the  said  J.  IC. 
and  0.  S.,  and  requested  them  to  pay  and  satisfy  unto  your  ora<' 
tors  their  respective  demands,  with  which  just  and  reasonable 
requests  yonr  orators  well  hoped  that  the  said  J.  M.  and  G.  8. 
would  have  complied  as  in  justice  and  equity  they  ought  to 
have  done.  But  now  so  it  is,  etc.  And  the  said  defendants 
pretend  that  the  said  testator's  personal  estate  was  small  and 
inconsiderable,  and  hath  already  been  exhausted  in  the  pay- 
ment of  his  funeral  expenses  and  just  debts.  Whereas  your 
orators  charge  that  the  said  testator's  personal  estates  and 
effects  were  more  than  sufficient  to  discharge  all  his  just  debts 
and  funeral  expenses,  and  so  it  would  apx)ear  if  the  said  de» 
fendants  would  set  forth  a  full,  true,  and  particular  account  of 
all  and  every  the  personal  estate  and  effects  of  the  said  ta^ 


88i  AHEBICAN  FOBMS* 

tator  come  to  their,  or  either  of  their,  haiida  or  tise,  and  also  a 
full,  trne,  and  particular  account  of  the  manner  in  which  they 
have  disposed  of  or  applied  the  same,  but  whic"h  tliey  refuse  to 
do.  All  which  actings,  etc.  (See  form  Ao.  vi.,  p.  327,  inteiro- 
gating  to  the  stating  and  charging  parts.)  And  that  an  account 
may  bo  taken  of  the  moiu  yg  due  to  your  oi-ators  in  respect  of 
their  said  several  demands,  aud  of  other  the  debts  owing  by 
the  said  J.  F.  at  the  time  of  his  death ;  and  that  if  the  said 
defendants  shall  not  admit  as^sets  of  the  said  testator,  then 
that  an  account  may  also  be  taken  of  the  personal  estate  and 
effects  of  the  said  testator  possessed  or  received  by,  or  by  the 
order  or  for  the  use  of  the  said  defendants,  or  either  of  them, 
and  that  such  personal  estate  may  be  applied  in  a  due  course 
of  administration.  And  that  your  orators  and  the  said  other 
nnsatisfied  creditors  by  simple  contract  of  the  sa:d  testator 
may  have  such  further  or  other  relief  in  the  premises  as  to 
your  honors  shall  seem  meet,  and  the  circumstances  of  thia 
oaae  may  require.  May  it  please,  etc. 
I^ray  aubpcena  against  J.  M,  and  C.  8, 

8.  Creditort^  hiU  agaimd  a  corporation  and  its  stockholders^ 
stating  the  grounds  on  which  they  are  liable  under  the  statutes 
of  Massachusetts,^ 

iTUle  <md  addreu.] 

Humbly  complaining,  show  the  plaintiffs,  the  Essex  Com- 
pany, a  corporation  duly  established  under  the  laws  of  this 
commonwealth,  having  its  place  of  business  at  L.,  in  the 
county  of  E.,  on  behalf  of  themselves  and  all  the  other  unsat- 
isfied creditors  of  the  defendant  corporation  hereinafter  named, 
who  shall  come  in  and  contribute  to  the  expenses  of  this  suit, 
that  by  an  act  of  the  legislature  of  this  commonwealth,  ap- 
proved the  twenty-sixth  day  of  Mazoh,  in  the  year  1862,  J.  W. 
E.,  and  others,  with  their  associates,  were  authorized  to  organ- 
ize a  corporation  by  the  name  of  the  Lawrence  Machine  Shop, 
for  the  purpose  of  manufacturing  machinery  in  said  L.,  with  a 
capital  stock  not  exceeding  seven  hundred  and  fifty  tboiisaDd 
dollars ;  that  thereupon,  on  the day  of ,  under  and 

1  Essex  Company  v.  Lawrence  Machine  Shop,  10  Allen,  MBL 
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by  virtae  of  said  act,  the  said  Lawrence  Machine  Shop  was 
duly  organized,  and  then  became  and  was  a  manafaotnring  cor- 
poration under  the  law3  of  this  commonwealth,  having  its 
work  establiHhed  at  L.  aforesaid. 

And  the  plaintiffs  farther  show,  that  the  capital  stock  of 
said  corporation  was  fixed  and  limited  by  said  corporation 
at  seven  hundred  and  fifty  thousand  dollars;  and  that  on 
the  twenty-seventh  day  of  January,  in  the  year  1853,  and 
before  the  whole  amount  of  the  capital  stock  fixed  and  lim- 
ited by  said  corporation  had  been  fully  paid  in,  and  before 
any  certificate  thereof  had  been  made  and  recorded  as  pre- 
scribed by  law,  the  said  Lawrence  Machine  Shop,  by  G.  McE., 
its  treasurer,  duly  authorized  thereto,  made  and  delivered  to 
the  plain tifllj  three  several  promissory  notes  in  writing,  dated 
the  said  twenty-seventh  day  of  January,  one  for  the  sum  of 
fifty  thousand  dollars,  the  other  two  for  fifteen  thousand  dol- 
lars each,  and  thereby,  for  value  received,  promised  the  plaint- 
ifb  to  pay  to  them  or  their  order  the  amount  of  said  notes,  to 
wit,  eighty  thousand  dollars,  on  the  fifteenth  day  of  January, 
in  the  year  1858,  with  interest  from  the  fifteenth  day  of  January, 
of  the  year  1853,  copies  of  which  notes,  with  the  indorsements 
thereon,  are  set  out  in  the  copy  of  judgment  hereto  annexed. 

And  tlie  plaintiflSs  further  show,  that,  at  the  time  the  said 
Lawrence  Machine  Shop  made  and  delivered  said  notes  to  the 
plain tifib,  and  from  the  time  of  its  incorporation  and  organiza- 
tion until  the  twenty-first  day  of  February,  in  the  year  1857, 
the  said  Lawrence  Machine  Shop  had  not  given  notice  annually 
as  required  by  the  laws  of  this  commonwealth,  in  some  news- 
paper printed  in  the  county  where  the  works  of  said  corpora- 
tion were  established,  to  wit,  the  county  of  E.,  or  in  any 
newspaper  printed  in  any  other  county,  of  tlie  amount  of  all 
assessments  voted  by  the  corporation,  and  actually  paid  in ;  nor 
had  it  given  notice  in  any  newspaper  of  the  amount  of  all  exist- 
ing debts  due  from  said  corporation. 

And  the  plaihtifb  further  show,  that  from  the  time  of  the 

incorporation  and  organization  of  the  said  Lawrence  Machine 

Shop  to  the  time  said  corporation  made  and  delivered  said 

notes  to  the  plaintiff,  and  for  a  long  time  thereafter,  the  cap- 

Eq.  Pl.— 38. 
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ital  stock  fixed  and  limited  by  Bald  corporation  as  aforesaid, 
had  uot  bebu  fully  paid  in ;  nor  Las  there,  from  the  time  of  its 
orguiization  to  the  present  time,  been  any  certificate  of  the 
payment  of  said  capital  stock  made  and  recorded  by  said  oor- 
poration  as  by  law  provided. 

And  the  plaintifis  farther  show  that  on,  to  wit,  the  fourth 
day  of  August,  in  tl>eyeaT  1862,  they  commenced  a  suit  against 
the  said  Lawrence  Machine  Shop  upon  the  aforesaid  notes, 

returnable  to  the Court,  then  next  to  be  holden  at  N., 

within  and  for  the  said  county  of  E.,  on  the  first  Monday  of 
September,  in  the  year  18J2,  and  duly  entered  said  suit  in  said 
court,  and  there  prusecutcd  the  same  to  judgment  And  at 
said  term  of  the  said  court,  on,  to  wit,  the  twenty-first  day  of 
October,  in  the  year  1862,  by  consideration  of  the  justice  of 

said Court,  judgment  was  rendered  in  said  suit  against 

said  Lawrence  Machine  Shop  in  favor  of  the  plaintifis  for  the 
sum  of  $37,747.62  debt,  and  $15.89  costs  of  suit,  and  execution 

was  thereupon  issued  by  said  Court,  on,  to  wit,  the 

twenty-fifth  day  of  said  October,  against  said  Lawrence  Machme 
&hop  in  favor  of  the  plaintifis  for  the  said  sum  of  C37,747.G2  debt, 
and  $15.89  costs  of  suit;  copies  of  which  judgment,  execution, 
and  ofiicer's  return  upon  said  execution  are  hereto  annexed. 

And  tlie  plaintifiis  further  show,  that  on,  to  wit,  the  said 
twenty-fifth  day  of  October,  A.  D.  1862,  the  day  of  issuing  said 
execution,  they  placed  for  collection  said  execution  in  the 
hands  of  one  A.  F.  N.,  a  deputy  sheriff,  qualified  to  collect, 
serve,  and  return  said  execution.  And  the  said  deputy  sheriff, 
on,  to  wit,  the  third  day  of  November,  A.  D.  18G2,  made  demand 
upon  the  said  Lawrence  Machine  Shop  for  the  payment  of  tbe 
amount  due  to  the  plaintiffs ;  and  for  which  judgment  and  elo- 
cution had  been  rendered  and  issued  in  said  suii  as  aforesaid. 

And  the  plaintiffs  show  that  the  Lawrence  Machine  Shop  did 
neglect,  for  the  space  of  thirty  days  after  said  demand  by  said 
deputy  sheriff,  holding  said  execution,  to  exhibit  to  said  deputy 
sheriff  real  or  personal  estate  belonging  to  said  corporation, 
subject  to  be  taken  on  execution,  sufficient  to  satisfy  said  exe- 
cution, or  any  part  thereof.  And  the  said  corporation  has  never 
exhibited  to  said  deputy  sheriff  any  estate,  real  or  penontL 
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from  which  he  might  satisfy  said  execution  in  whole  or  in  part ; 
and  the  said  corporation  has  ever  since  neglected  and  refused 
to  pay  the  same,  or  any  part  thereof;  and  the  said  deputy  sherifif 

duly  returned  said  execution  into  the  clerk's  office  of  said 

Court,  at  8.,  in  said  county  of  E.,  in  no  part  Ratisfied;  and  there 
is  now  due  to  the  plaintiffs  npon  said  judp:ment,  rendered  upon 
said  notes,  the  said  sum  of  $37,747.62  debt,  and  $15.89  costs 
of  suit,  making  in  all  $37,763.51,  with  interest  from  the  said 
twenty-first  day  of  October,  A.  D.  1862,  the  day  of  the  date  of 
said  judgment. 

And  the  plaintiffs  further  show  that  at  the  time  when  said 
judgment  debt  was  contracted,  on,  to  wit,  the  twenty-seventh 
day  of  January,  in  the  year  1853,  the  day  of  the  date  of  said 
notes,  and  during  the  time  from  and  after  the  said  twenty- 
seventh  day  of  January,  A.  D.  1853,  and  before  the  capital  stock 
of  said  corporation,  fixed  and  limited  as  aforesaid,  was  fally 
paid  in,  and  before  any  certificate  that  said  capital  stock  had 
"been  i>aid  in  was  made  and  recorded,  as  by  law  required,  and 
from  and  after  the  said  twenty-seventh  day  of  January,  A.  D. 
1353,  and  before  any  notice  of  the  assessments  voted  by  said  cor- 
poration and  actually  paid  in  had  been  given,  in  any  newspaper 
printed  in  said  county  of  E.,  or  printed  in  any  other  county; 
and  from  and  after  said  twenty-seventh  day  of  January,  A.  D. 
1853,  and  before  any  notice  of  the  amount  of  all  existing  debts 
due  from  said  corporation  had  been  given  in  any  such  news- 
paper as  by  law  required,  and  at  tlie  time  when  your  orators 
commenced  their  suit  aforesaid  against  the  said  Lawrence  Ma- 
chine Shop,  and  in  which  Judgment  aforesaid  was  rendered, 
the  following  named  persons  became,  and  were,  stockholders 
In  the  said  Lawrence  Machine  Shop,  each  hoi  ling  stock  therein 
of  the  amount  and  number  of  shares  set  against  their  respect- 
ive names: — 

T.  A.,  of  L.,  county  of  M.,  holiler  cf shares,  par  value 

$ 

E.  B.,  of  B.,  county  of  S.,  holder  of shares,  par  value 


Etc.,  etc. 
Wherefore  the  plaintifb,  in  behalf  of  themselves  and  the 
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aforesaid  other  creditors  of  the  said  Lawrence  Machine  Shop, 
bring  the  foregoing  bill  against  said  Lawrence  Machine  Shop, 
and  the  aforesaid  stocldiolders  therein,  and  pray  that  the  afore- 
said stockholders  may  be  ordered  and  decreed  to  pay  to  the 
plaintiffs  the  amount  due  them  as  aforesaid,  as  fixed  and  deter- 
mined by  the  judgment  aforesaid,  with  interest  from  the  date 
of  said  judgment,  and  to  pay  Buch  other  creditors  of  the  said 
corporation  as  may  become  parties  to  this  bill  such  sums  as 
may  be  found  due  to  such  creditors ;  and  that  the  amount  of 
the  debt  due  as  aforesaid  to  the  plain  tilTs  from  said  Lawrence 
Machine  Shop,  and  Fuch  as  may  be  found  due  to  such  other 
creditors  as  may  become  parties  hereto,  may  be  assessed  upon 
said  stockholders  as  law  and  equity  may  require. 

And  that  the  plaintifi&  may  have  such  ordei-s,  decrees,  and 
process  as  may  be  necessary  to  enforce  the  payment  of  such 
sums  as  may  be  assessed  upon  said  stockholders,  and  may  hays 
such  further  and  other  relief  in  the  premises  as  the  nature  and 
circumstances  of  the  case  may  require,  and  as  shall  seem  meet 
nnto  this  honorable  court. 

May  it  please  your  honors  to  grant  unto  the  plaintiffs  a  writ 
of  auhpcenat  to  be  directed  to  the  said  Lawrence  Machine  Shop, 
and  the  said  stockholders  in  this  bill  i.amed,  thereby  command- 
ing them  at  a  certain  day,  and  under  certain  penalties  therein 
expressed,  personally  to  appear  before  this  honorable  court, 
and  then  and  there  full,  true,  direct,  and  perfect  answers  make 
to  all  and  singular  the  premises:  and  further,  to  stand  to,  per- 
form, and  abide  such  further  orders,  directi(ms,  and  decrees 
therein  as  to  this  honorable  court  shall  seem  meet. 

The  Essex  Company,  by  its  JYeasurer,  C.  S.  S, 
D.  S.,  Jnn. 

J.  J.  S.,  Solicitors  nnd  of  Counsel, 

XIY.    BILL  FOR  DOWEE.i 

1.    Jj'Ul  by  a  widow  against  the  Tu irfor  choicer, 

[Title  and  culdresa.] 

Humbly  complaining,  showeth  unto  your  honors  yor.r  oratrix 

1    Anciently  the  ilffht  to  dower  was  enforced  tli'*ou«Th  th'»  vrltof 
aower  and  the  writ  of  dower  wuU  nihU  habet/  but  tue  cijttncery 
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L.  0.,  of,  etc.,  that  P.  0.,  the  late  husband  of  yoor  oratrix, 
was  in  his  lifetime,  and  daring  the  time  he  was  married  to  your 
oratrix,  seised  in  fee-simple,  or  fae-tail,  of  divers  freehold 
estates,  and  being  so  seised,  the  said  P.  C.  departed  this  life  on 

or  about  the day  of  ,  leaving  your  oratrix  his 

widow,  and  F.  C,  his  nephew  and  heir-at-law  (the  defendant 
hereinafter  named),  him  surviving;  whereby  your  oratrix  be- 
came by  law  entitled  to  her  dower  in  the  said  freehold  estates  ; 
but  upon,  or  soon  after,  the  decease  of  the  said  P.  C,  the  said 
F.  C,  as  his  heir-at-law,  or  otherwise,  entered  and  took  posses- 
sion thereof,  and  of  all  the  title  deeds,  evidences,  and  writings 
relative  thereto ;  and  your  oratrix  has  frequently,  by  herself 
and  otherwise,  api>lied  to  the  said  F.  C.  and  requested  him  to 
discover  the  said  freehold  estates,  of  which  the  said  P.  C.  died 
seised,  and  his  title  thereto,  and  to  account  for  and  pay  to  your 
oratrix  one-third  part  of  the  rent  and  profits  of  such  freehold, 
which  your  oratrix  is  entitled  to,  in  respect  of  her  dower,  since 
the  death  of  the  said  P.  C,  and  to  assign  to  and  let  your  ora- 
trix into  the.  absolute  possession  and  enjoyment  of  one-third 
part  of  such  freehold,  which  your  oratrix  hoped  he  would  have 
done.  But  now  so  it  is,  the  said  F.  C.  refuses  to  comply  there- 
with, pretending  that  your  oratrix  was  never  accoupled  to  the 
said  P.  G.  in  lawful  matrimony.    Whereas  your  oratrix  charges, 

that  on,  etc.,  at ,  in  the  county  of ,  at  the  parish 

of  ,  was  duly  married  to  your  oratrix,  and  that  she  is 

Ck>urts  began  to  assume  Jurisdiction  of  cases  of  dower  in  the  time  of 
Bllsabeth.  Since  the  statutes  3  and  4  William  IV.  cb.  105,  and  since 
an  early  day  In  this  country,  equity  bas  assumed  exclusive  Jurisdic- 
tion of  claims  for  dower  in  equitable  estates.  McMaban  v.  Kimball, 
8  Blackf.  1.  Where  the  husband's  estate  was  an  eq  ulty  of  redemption 
the  widow  may  proceed  ag^alnst  the  mortgagee  by  a  bill  In  equity  to 
redeem.  Dawson  v.  Bank  of  White  Haven,  L.  R.  4  G.  D.  &i»;  Gib- 
son V.  Crehore,  3  Pick.  475;  Farwell  v.  Cotting,  8  Allen,  211;  Chiswell 
V.  Morris,  1  McCart.  101.  Where  the  husband  dies  possessed  of  land 
on  which  a  part  of  the  purchase  money  is  due,  the  widow  may  re- 
sort to  eauity  for  a  sale  of  the  land  in  satisfaction  of  the  unpaid  bal- 
ance and  for  her  dower  In  the  surplus.  Danton  v.  Nanny,  8  Barb. 
618;  Thompson  v.  Cochran,  7  Humph.  72;  Daniel  v.  Leitch,  13  Gratt. 
195.  On  the  conversion  of  the  husband's  estate  into  money,  equity 
will  award  to  the  widow  her  proportionate  share.  In  re  Hall's 
Estate,  L.  R.  9  Eq.  179;  Lawrence  v.  Miller,  1  Sandf.  516;  Hlgbie  v, 
Westlake,  14  N.  V.  281.  And  where  the  husband  seeks  by  a  fraudu- 
lent conveyance  to  destroy  the  widow's  dower,  equity  will  grant  the 
proportionate  relief.  Swaine  v.  Ferine,  5  Johns.  Ch.  482;  Holmes  ». 
Holmes,  3  Paige,  363;  Petty  v.  Petty,  4  Mon.  B.  215;  Londoa  v.  Lon- 
don, 1  Humph.  1. 
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therefore  entitled  to  her  dower,  as  aforesaid ;  but  the  said  F.  C. 
refuses  to  discover  the  said  freehold  premises,  which  are  sul> 
ject  thereto,  or  to  produce  the  title  deeds,  evidences,  and  writ- 
ings, or  any  of  them,  relative  to  the  said  freehold  estates, 
wherefore  your  oratrix  is  unable  to  proceed  at  law  to  establish 
her  said  demand.  And  that  the  said  F.  C.  may  discover  and 
set  forth  in  manner  aforesaid  a  full  and  true  description  of 
such  freehold  estates  as  aforesaid,  with  all  the  circumstances 
and  particulars  thereof,  or  relative  thereto.  And  that  an  ax;- 
count  may  be  taken,  by  and  under  the  decree  and  direction  of 
this  honorable  court,  of  the  rents  and  profits  of  the  said  free- 
hold estates,  wherein  your  oratrix  is  dowable,  which  have  ao^ 
crued  since  the  death  of  the  said  P.  0.,  and  have,  or  might 
have  been  received  by  the  said  F.  C;  and  that  one-third  part 
thereof,  arising  from  the  said  freehold  estates,  may  be  paid  to 
her ;  and  that  one-third  part  of  such  freehold  eatates  may  be 
assigned  and  set  out  to  her  for  her  dower,  and  your  oratrix  let 
into  the  full  and  immediate  possession  and  enjoyment  thereof, 
and  decreed  to  hold  the  same  for  her  life.  And  that  the  said 
p.  0.  may  be  decreed  to  produce  all  title  deeds,  evidences,  and 
Writings,  relative  to  the  said  freehold  estates,  in  order  to  effect- 
uate the  purposes  aforesaid.  [And  for  general  relief.]  May 
it  please,  etc.  [End  by  praying  process  of  svbpcena  against 
the  said  F.  C] 

2.    BUX  for  dower  t  and  to  set  aside  release  thereof  for  fraud  and 

ipositUm^ 
[Title  and  addren.] 

Humbly  complaining,  show  unto  this  honorable  court,  your 
orator  Ellick  P.,  of  Cincinnati,  in  the  State  of  Ohio,  Esq.,  and 
a  citizen  of  the  said  State  of  Ohio,  and  your  oratrix  Elizabeth 
P.,  now  the  wife  of  the  said  Ellick  P.,  of  said  Cincmnati,  and  a 
citizen  of  the  said  State  of  Ohio,  gentlewoman,  that  the  said 
Elizabeth,  who  was  the  widow  of  B.  M.,  late  of  M.,  in  the  said 
commonwealth  of  Massachusetts,  deceased,  intestate,  wherein 
the  said  Ellick  and  Elizabeth  demanded  against  the  Monson 
and  Brimfleld  Manufacturing  Company,  duly  and  legally  incor- 

1  Powell  and  Wife  v,  Monson,  etc  Mannt  Co.  8  Mason  (U.  a.)  M7. 


AMEBICAN  FOBM8.  S91 

porated  by  that  name  within  the  said  commonwealth  of  Massa- 
chnBetts,  the  reasonable  or  just  third  part  whereof  the  said 
Elizabeth  is  by  law  dowable  according  to  the  true  intendment 
of  law,  of,  and  in  the  following  described  lands  or  tenements 
bounded  and  described  as  follows,  to  wit:  [Description  and 
boundaries,] 

Whereupon  your  said  orator  and  oratrix  complain  and  say 
that  the  said  B.  M.,  formerly  the  husband  of  your  said  oratrix, 
was  seised  in  his  demesne  as  of  fee  of  the  aforesaid  described 
lands  and  tenements  during  the  coverture  of  the  said  B.  M., 
with  her,  your  said  oratrix,  and  while  she  was  his  wife  and  was 
actually  in  possession  thereof. 

And  your  said  orator  and  oratrix  further  say,  that  they  at  said 
M.,  on  the  third  day  of  March,  A.  D.  1823,  did  make  demand 
and  require  of  the  said  Monson  and  Brimfield  Manufacturing 
Company,  who  then  did  and  now  do  claim  a  right  of  freehold 
and  inheritance  in  the  before  described  premises,  to  assign  and 
set  out  to  her,  your  said  oratrix,  her  dower  or  just  third  part  of 
and  in  the  aforesaid  premises. 

And  your  orator  and  oratrix  further  say,  that  since  the  time 
of  making  said  demand  as  aforesaid  more  than  one  month  hath 
elapsed,  and  that  the  said  Monson  and  Brimfield  Manufactur- 
ing Company  did  not  within  one  month  next  after  said  demand 
being  made  as  aforesaid,  assign  and  set  out  to  your  oratrix  her 
dower,  or  any  part  thereof  in  the  aforesaid  premises,  and  that 
the  said  Monson  and  Brimfield  Manufacturing  Company,  or 
either  of  the  members  thereof,  have  not  done,  or  caused  the 
same  to  be  done,  at  any  time  since,  but,  on  the  contrary,  they 
then  refused  and  still  refuse  so  to  do. 

But  now  so  it  is,  may  it  please  your  honors,  that  the  said 
Monson  and  Brimfield  Manufacturing  Company,  being  in  no- 
wise ignorant  of  the  premises,  but  contriving  and  confederating 
with  each  other,  and  with  seyeral  other  persons  to  your  orator 
and  oratrix  yet  unknown,  in  order  to  wrong  and  injure  your 
said  orator  and  oratrix,  and  to  prevent  your  oratrix  from  hav- 
ing her  dower  or  just  third  part  of  and  in  the  aforesaid  premises 
assigned  and  set  out  to  her  according  to  the  true  intendment  ox 
law,  etc.,  etc. 
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Toar  orator  and  oratrix  give  your  honors  to  be  informed 
that  the  said  confederates  pretend  and  give  out  that  the  said 
oratrix,  during  her  coverture,  and  while  she  was  the  wife  of 
the  said  B.  M.,  did  sign,  seal,  and  deliver  some  deed,  or  other 
instrument  in  writing,  whereby  she  acquitted,  released,  and 
discharged  all  her  right  of  dower  in  the  aforesaid  described 
premises. 

Now  your  orator  and  oratrix  charge  the  contrary  thereof  to 
be  true,  and,  moreover,  that  the  said  oratrix  never  did  make 
any  such  release  or  discharge  to  them,  the  said  Monson  and 
Brimfield  Manufacturing  Company,  as  hereinbefore  pretended, 
or  if  she  did  give  or  execute  the  same,  she  was  grossly  deceived 
and  imposed  upon  in  relation  thereto,  and  that  the  same  was 
obtained  from  her.  or  she  was  prevailed  upon  to  execute  the 
same  by  unfair  means  or  practices  used  in  that  behalf  by  the 
said  confederates. 

And  your  orator  and  oratrix  further  charge  and  complain 
that  the  said  pretended  release  or  instrument  was  procured 
and  brought  to  the  said  oratrix,  ready  drawn  and  prepared  for 
execution,  and  that  she  would  not  have  signed  or  executed  the 
same,  in  case  she  had  known  or  been  fully  appraised  of  the 
real  purport,  tenor,  or  contents  thereof,  nor  was  any  sum  or 
sums  of  money  whatever  paid  to  or  received  by  her,  as  the  con- 
sideration for  her  executing  the  said  pretended  release  or 
instrument.  Under  the  circumstances  aforesaid,  your  said 
orator  and  oratrix  insist  that  the  said  pretended  release  or 
instrument  ought  to  be  delivered  up  to  be  canceled,  as  having 
been  fraudulently  and  unfairly,  and  without  consideration, 
obtained  from  the  said  oratrix. 

But  nevertheless  the  said  confederates  insist  upon  the  con- 
trary, and  claim  the  full  benefit  of  the  said  pretended  release 
or  instrument,  and  threaten  and  intend,  in  case  your  orator 
and  oratrix  proceed  at  law  against  them  touching  the  matters 
aforesaid,  to  set  up  the  pretended  release  or  instrument  in  bar 
thereto. 

And  also,  your  orator  and  oratrix  here  before  your  honors 
insist  that  the  said  pretended  deed  or  instrument,  in  manner 
and  form  as  the  same  was  signed,  sealed,  and  delivered,  was 
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not  a  discharge  or  relinquishment  of  dower  of  your  oratrix  in 
the  premises  therein  referred  to,  and  that  the  same  by  the  laws 
of  the  land  does  not  bar  or  exclude  her  from  such  dower  or 
right  in  the  within  described  lands  or  tenements. 

And  your  orator  and  oratrix  further  complain,  and  give  your 
honors  to  be  informed,  that  the  said  confederates  pretend 
that  your  oratrix,  duiing  the  lifetime  of  her  late  husband, 
B.  M.,  and  while  she  was  his  wife  as  aforesaid,  did  join  with 
her  said  husband  in  the  several  deeds  of  sale  and  conveyance 
by  him  made,  of  the  said  several  pieces  of  land  as  hereinbefore 
described,  and  that  your  oratrix,  by  such  joining  in  the  afore- 
said deeds  of  sale  and  conveyance,  has  lawfully  barred  or  ex- 
cluded herself  from  such  dower  or  right.  Now  your  orator 
and  oratrix,  on  the  contrary  charge  and  say,  that  your  oratrix 
did  not  join  with  her  said  husband,  B.  M.,  in  any  deed  of  sale 
or  conveyance  of  the  before  described  premises,  as  they  pretend, 
and  that  she  is  not,  by  the  laws  of  the  land,  barred  or  excluded 
from  her  said  dower  or  right  in  or  to  the  within  described 
lands  or  tenements. 

In  consideration  of  all  which,  and  inasmuch  as  your  orator 
and  oratrix  cannot  have  relief  in  the  premises  by  the  plain, 
direct,  and  ordinary  course  of  the  common  law,  to  the  end, 
therefore,  that  the  said  Monson  and  Brimfield  Manufacturing 
Company,  and  the  rest  of  the  confederates,  when  discovered, 
may  be  holden  to  aoconnt  with,  or  assign  and  set  out  to,  your 
orator  her  dower  or  just  third  part  in  or  to  the  within  described 
premises,  your  orator  and  oratrix  humbly  pray  that  W.  P.,  E. 
T.  A.,  J.  H.,  S.  \V.  Jr.,  G.  B.,  B.  S.,  S.  C,  and  G.  T.,  all  of 
B.,  in  the  said  district  of  Massachusetts,  gentlemen,  W.  B.,  of 
0.,  in  the  said  district,  gentleman,  and  J.  H.  Jr.,  of  M.,  in 
Baid  district,  gentleman,  all  being  proprietors  and  constituting 
the  Monson  and  Brimfield  Manufacturing  Company,  and 
citizens  of  the  said  State  cf  Massachusetts ;  and  such  other 
confederates,  when  discovered,  may  be  called  and  required 
severally  to  answer  on  oath,  fully  and  particularly,  all  and 
sing^ilar,  the  matters  herein  set  forth. 

Wherefore,  may  it  please  your  honors,  etc.  G.  B. 

[Prayer  for  su^^poena,  ] 
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XV.    FORECLOSURE  BILLS.i 

1.    Jiill  hy  mortgagee  against  mortgagor  for  sale  of  mortgaged 

premMes,* 
\TiUe  and  addreu.} 

The  bill  of  complaint  of »  Of Connty,  humbly 

fibows,  that  beretofore,  to  wit,  on  the day  of ,  in 

the  year ,  a  certain ,  of  said  county,  being  indebted 

unto  your  orator  in  the  sum ,  current  money,  and  in- 
tending to  secure  the  payment  thereof  unto  your  orator,  did? 
by  his  deed  of  that  date,  conyey  unto  your  orator  and  his  heira 
certain  real  estate  lying  in  said  county,  and  particularly  de- 
scribed in  said  deed,  to  which  said  deed  there  is  a  condition  an- 
nexed that  it  be  void  on  payment  by  said to  your  orator 

of  the  aforesaid  sum  of  money,  with  interest  thereon  from 

,  on  or  before  the  — —  day  of ,  in  the  year , 

as  by  a  copy  of  said  deed  filed  herewith  as  a  part  of  this  bill  will 
more  fully  appear. 

And  your  orator  charges  that  no  part  of  the  aforesaid  sum  of 
money,  or  the  interest  accruing  thereon,  has  been  paid,  but  the 
same  is  still  owing  to  him,  although  the  time  limited  for  the 
payment  thereof  hy  the  condition  aforesaid  has  passed,  and  pay- 
ment thereof  has  been  duly  demanded  of  the  said .* 

To  the  end,  therefore,  thai  the  said may  answer  the 

several  matters  and  things  hereinbefore  stated,  as  fully  and  par- 
ticularly as  if  they  were  herein  again  repeated,  and  he  was  ther^ 
unto  specially  interrogated ;  ^  and  that  the  premises  aforesaid,  or 

1  Equity  deals  primarily  and  almost  exoInslTely  with  the  mort- 
gagee.   hIh  iuterest  in  the  mortgage  is  no  longer  an  estate  but  a 


mortgage,  and  can  enforce  the  lien  against  the  land  only  in  equity, 
as  this  is  the  primary  object  of  a  foreclosure  suit,  which  does  not  vest 
the  title  in  the  mortgagee,  although  it  extinguishes  that  of  the  mort- 
gagor by  transferring  it  to  the  purchaser  at  the  Judicial  sale.  Pom. 
£q.  Jur.  1 1190. 

2  FromMllf.4Tyl.Pl.  «fcPr.p.511. 


8  If  payments  have  been  made  on  acconnt,  they  shonld  be  ad- 
mltted  In  the  bill,  either  specially,  or  by  referring  to  some  statement 
or  account  accompanying  the  bill,  as  in  the  following  forms. 


4  A  defendant  is  bound,  upon  a  general  interrogatory  or  prayer, 
to  answer  all  the  material  averments  in  the  bill  fully  and  explicitly. 
In  cases,  therefore,  where  it  is  expected  that  there  will  be  no  contro- 
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BO  mnch  ihereof  as  may  be  necessary,  may  be  sold  for  payment 
of  your  orator's  claim,  with  interest  as  aforesaid ;  and  that  your 
orator  may  haye  such  further  or  other  relief  as  hia  case  may 
require. 

May  it  please  your  honor  to  grant  unto  your  orator  the  writ 
otsubpcena  against  the  said ,  of County,  command- 
ing him  to  appear  in  this  court  at  some  certain  day  to  be  therein 
named,  and  to  answer  the  premises,  and  abide  by  and  perform 

such  decree  as  may  be  passed  therein. , 

Solicitor  for  Complainant, 

And  your  orator  admits  that  the  interest,  which  accrued  due 

prior  to  and  on  the ,  has  been  paid  to  him  by  the  said 

;  and  he  also  admits  the  receipt  of  the  further  sum  of 

,  which  way  paid  to  him  on  the for  further  inter- 
est, and  in  part  of  the  principal  debt  secured  by  said  mortgage. 
But  he  insists  that  the  residue  of  said  debt,  with  interest 
accrued  thereon  since  the  last-mentioned  day,  is  still  due  and 
owing  to  him. 

Or  as  follows :-~' 

And  your  orator  admits,  that  sundry  payments  have  been 

made  to  him  by  the  said ,  on  account  of  said  mortgage, 

as  is  more  particularly  admitted  in  the  statement  marked  Ex- 
hibit B,  and  filed  as  part  of  this  bill ;  but  by  said  statement  it 
appears,  and  so  he  insists,  there  is  yet  due  to  him  on  said  mort- 
gage a  balance  of  ,  besides  interest  thereon  from  tne 

day  of . 

2.  Bid  by  mortgagee  for  foreclosure  against  surviving  mort- 
gagor ^  entitled  as  surviving  devisee  to  the  equity  of  redemjh 
Hon,  as  to  one  moiety  for  his  own  benefit,  and  as  to  the  other 
in  trust  for  himself  and  anotlwr  individual  (also  a  defendant) 
as  devisees  under  another  wiH, 

{Title  and  address.} 

Humbly  complaining,  shows  unto  your  honors,  the  plaintifE^ 

Tersy  about  the  facts,  special  interrogatories  are  not  usually  Inserted. 
Where,  however,  the  case  involvee  many  cbrcumstances  which  rest 
In  the  knowledge  of  a  suspected  defendant,  or  where,  from  any  cause, 
a  full  and  minute  discovery  is  desired  from  him,  the  interrogatories 
aboold  be  drawn  as  particular  and  searching  as  possible. 
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A.  H.,  of,  eto.)  Esq.,  against  S.  M.  C,  of,  etc.,  and  G.  B.,  of, 
etc.,  that  J.  S.  C,  now  deceased,  the  said  B.  M.  C,  and  the 
Beverend  P.  K.,  now  deceased,  being  or  alleging  themselves  to 
be  seised  of,  and  entitled  to,  the  premises  hereinafter  particu- 
larly described,  in  trnst  for  the  benefit  of  the  said  J.  S. 
G.  and  S.  M.  C,  and  having  occasion  to  borrow  the  snm  of 
five  thousand  five  hundred  dollars,  applied  to  and  requested 
the  plaintiff  to  lend  them  the  sum  of  three  thousand  dol- 
lars, part  of  such  sum  of  five  thousand  five  hundred  dollars, 
on  the  security  hereinafter  mentioned,  and  that  the  plaintiff 
complied  with  such  request,  and  did  accordingly  lend  and 
advance  the  sum  of  three  thousand  dollars  to  the  said  J. 
8.  C,  S.  M.  0.,  and  P.  E.  And  that,  thereupon,  and  in  order 
to  secure  the  repayment  thereof  with  interest,  the  said  J.  S. 
C,  S.  M.  C,  and  P.  K.  duly  executed  a  cert-ain  indenture  of 
mortgage  bearing  date,  etc.,  and  made,  or  expressed  to  be  made, 
between  the  said  J.  S.  C,  S.  M.  C,  and  P.  E.,  of  the  one  part, 
and  the  plaintiff  of  the  other  part.  And  that  thereby,  after 
reciting  as  therein  mentioned,  it  was  witnessed  that  for  and  in 
consideration  of  the  said  sum  of  three  thousand  dollars  to  the 
said  J.  S.  C,  B.  M.  0.,  and  P.  E.,  paid  by  the  plaintiff,  the  re- 
ceipt whereof  they  did  thereby  acknowledge,  they,  the  said 
J.  S.  C,  S.  H.  0.,  and  P.  E.,  and  each  of  them,  did  grant,  bar- 
gain, sell,  and  convey  unto  the  plaintiff,  his  heirs  and  assigns, 
all  that  capital  messuage,  etc.,  together  with  all  and  every  the 
appurtenances,  etc.,  to  hold  the  said  messuage,  etc.,  unto  the 
plaintiff,  his  heirs  and  assigns,  in  fee-simple  forever,  but  sub- 
ject to  a  proviso  for  redemption  upon  payment  by  the  said 
J.  S.  C,  8.  M.  C,  and  P.  E.,  their  heirs,  executors,  adminis- 
trators, or  assigns,  unto  the  plaintiff,  his  executors,  administra- 
tors, or  assigns,  of  the  said  sum  of  three  thousand  dollars,  with 
Interest  after  the  rate  of  five  per  cent  per  annum  at  or  upon 

the day  of  —  then  next  ensuing ;  as  in  and  by  the 

said  indenture,  reference  being  thereto  had,  will  more  ftilly 
appear.  And  the  plaintiff  further  shows  unto  your  honors, 
that  the  said  sum  of  three  thousand  dollars  was  not  paid  to  the 
plaintiff  at  the  time,  for  that  purpose,  litailed  by  the  said  in« 
denture,  for  the  payment  of  ibe  same,  tOid'  that  thereby  the 
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estate  of  the  pMn^ff  in  the  said  mortgaged  premises  became 
\ib8olate  at  law.  And  the  plaintiff  farther  showeth  unto  your 
honors,  that  in  or  about  the  year  —  the  said  J.  S.  C.  died, 

having  first  made  his  will*  bearing  date ,  whereby  he 

devised  all  real  estate,  inclading  his  interest  in  the  said 
mortgaged  premises,  to  the  said  S.  M.  G.  and  P.  E.,  and 

to  O.  B*,  of ,  and  their  heirs.    And  the  plain tiflf  further 

shows  nnto  your  honors  that  the  said  P.  E.  had  no  bene- 
ficial interest  in  the  said  mortgaged  premises;  and  that  he 
died  sometime  sinoe,  leaving  the  said  S.  M.  G.  him  surviv- 
iaig;  and  that  the  said  S..M..G.  is  alone  now  entitled  to  the 
equity  of  redemption  of  the  mortgiged  premises  in  trust,  as  to 
one  moiety  thereof,  for  his  own  use  and  benefit,  and  in  trust, 
as  to  the  other  moiety,  for  the  use  and  benefit  of  himself  and 
the  said  Q.  K^  as  devisees  of  the  said  J.  S.  G.  And  the  plaintiff 
further  shows  that  the  said  sum  of  three  thousand  dollars, 
together  with  a  considerable  arrear  of  interest  accrued  due 
thereon,  is  now  due  to  the  plaintiff  on.  the  security  of  the  said 
premises.  And  that  the  plaintiff  has  frequently,  and  in  a 
friendly  manner,  applied  to  the  said  S.  M.  G.,  and  requested 
liim  to  pay  the  same  and  release  his  equity  of  redemption  of 
aad  in  the  said  mortgaged  premises.  And  the  plaintiff  well 
hoped  thai  such,  his  just  and  reasonable  requests,  would  have 
been  complied  with,  as  in  Justice  and  equity  they  ought  to  have 
loeen.  But  now  so  it  is,  may  it  please  your  honors,  that  the 
iaid  ti.  H.  G.,  combining  with  the  said  G.  B.,  and  contriving 
how  to  injure  the  plaintiff  in  the  premises,  refuses  so  to  do, 
although  your  orator  charges  that  the  plaintiff  did,  as  aforesaid, 
well  and  truly  advance  and  pay  the  said  sum  of  three  thousand 
dollars  to  the  said  J.  B.  G.,  S.  M.  G.,  and  P.  E..  and  that  for 
securing  the  repayment  thereof,  with  interest,  the  said  J.  S.  G., 
8.  M.  G.,  and  P.  E.,  duly  made  and  executed  to  the  plaintiff 
such  indenture  as  is  hereinbefore  mentioned;  and  Hmt  the 
whole  of  the  said  sum  of  three  thousand  dollars,  together  with 
a  large  arrear  of  interest  accrued  due  thereon,  is  now  justly 
due  and  owing  to  the  plaintiff  on  the  security  aforesaid.  And 
the  plaintiff  charges  that  the  mortgaged  premises  are  a  very 
scant  security  for  the  repayment  of  what  is  due  and  owing  to 
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the  plaintiff  on  the  security  thereof.    And  the  plaintiff  charges 
that  the  said  G.  B.  is,  and  claims  to  be  interested  in  the  said 
mortgaged  premises,  or  some  part  thereof,  and  to  be  entitled 
to  redeem  the  same ;  bat  he,  and  also  the  said  S.  M.  C,  refuses 
so  to  do.    And  the  plaintiff  charges  that  the  said  defendants 
ought  either  to  pay  what  is  due  to  plaintiff  as  aforesaid,  or 
otherwise  to  release  their  equity  of  redemption  in  the  said 
premises,  but  they  refuse  so  to  do.    All  which  actings,  etc. 
{See  form  No,     p.       .)    And  that  the  said  defendants  may 
answer  the  premises ;  and  that  an  account  may  be  taken  by 
and  under  the  direction  and  decree  of  this  honorable  court  of 
what  is  due  and  owing  to  the  plaintiff  for  principal  money  and 
iiiterest  on  the  security  of  the  said  mortgaged  premises ;  and 
that  the  said  defendants  may  be  decreed  to  pay  unto  the  plaintiff 
what  shall  appear  to  be  justly  due  and  owing  to  him  on  the 
taking  of  the  aforesaid  account,  together  with  his  costs  of  this 
suit,  by  a  short  day  to  be  appointed  by  this  court  for  that  pur- 
pose, the  plaintiff  being  ready  and  willing,  and  hereby  offering, 
on  being  paid  his  principal  money  and  interest  and  coats,  at 
such  apx>ointed  time,  to  reconvey  the  said  mortgaged  premises 
unto  the  said  defendants,  or  unto  either  of  them,  as  this  hon- 
orable court  shall  direct    And  in  default  of  such  payment, 
that  the  said  defendants,  and  all  persons  claiming  under  them, 
may  be  absolutely  barred  and  foreclosed  of  and  from  all  right 
and  equity  of  redemption  in  and  to  the  said  mortgaged  prem- 
ises, and  every  part  thereof,  forever.    And  may  deliver  up  to 
the  plaintiff  all  and  every  the  deeds,  writings,  and  documents 
in  their  or  either  of  their  possession,  custody,  or  power,  relat- 
ing to  the  said  mortgaged  premises,  and  every  part  thereof. 
{Andfor  further  relipft  see  form  No,     ,p,       ,)    Hay  it  please 
your  honors,  etc.    [Fray  subpcsna  agaxTist  S,  M,  C,  and  G,  B,] 

8.  Prayer  in  a  biU  for  foreclosure  and  sale. 

That  an  account  may  betaken  by  or  under  the  direction  of 
this  honorable  court,  of  what  is  due  for  the  principal  and  in- 
terest on  the  said  mortgage,  and  that  the  said  defendants,  or 
someone  of  them,  may  pay  unto  the  plaintiff  the  money  which 
shall  be  found  due  to  him  by  a  short  day,  to  be  appointed  for 
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that  purpose  by  tliis  honorable  court;  or,  iu  default  thereof*, 
that  all  tiie  said  defendauts,  and  their  respective  heu's,  execu- 
tors, and  administrators,  and  all  other  x>ersons  claiming,  or  to 
claim  by,  from,  or  under  them,  or  any  of  them,  may  be  abso- 
lutely barred  and  foreclosed  of  and  from  all  right  and  equity  of 
redemption  of,  in,  and  to  the  said  estates,  and  every  part  thereof; 
or,  if  on  any  account  the  plaintiff  is  not  entitled  to  such  fore- 
closure, then  that  the  said  estates  may  be  sold,  and  all  proper 
parties  may  join  therein,  and  that  the  money  so  due  to  the 
plaintifT  may  be  paid  to  him  by  and  out  of  the  money  which 
Bliall  be  raised  by  such  sale,  etc.,  etc. 

XVI.    BELLS  OP  INTEEPLEADER.1 

1.    JjiU  hy  a  lessee  against  different  persons,  claiming  the  rents 
hy  different  titles,  to  have  them  interplead, 

[Title  and  address.] 

Humbly  complaining,  showeth  unto  your  lordship  your  ora- 
tor A.  B.,  of,  etc.,  that  the  mayor,  citizens,  and  commonalty  of 
the  city  of  C,  being  seised  as  of  fee,  of  and  in  the  perpetual 
curacy  of  D.,  by  indenture,  etc.  {State  the  demise  from  the 
corporation  to  the  Reverend  E,  D„  cte.,  dei%  a  defendant  here^ 
inafter  nam^d,  for  life ;  and  state  the  demise  of  the  tithes  fro^m. 
tlui  said  E,  J),  to  the  complainant;  and  also  state  a  subsequent 
grant  of  an  annuity  out  of  the  profits  of  the  said  perpetual  cur- 
acy by  tlie  said  E.  D.  to  F,  G.,  another  defendant  hereinafter 

1  Where  two  or  more  persons  whose  titles  are  connected  by  rea- 
son of  one  being  derived  from  the  other,  or  of  both  being  derived 
fro  n  a  common  source,  claim  the  stime  thing,  debt,  or  dnty  by  dif- 
ferent or  separate  interests  from  a  third  person,  and  he,  not  know- 
ing to  which  one  of  the  claimants  he  ought  of  right  to  render  the 
debt  or  duty,  or  to  deliver  the  thing,  fears  that  he  may  be  hurt  by 
some  of  them,  he  may  maintain  a  suit  and  obtain  against  them  tho 
remedy  of  Interpleader.  In  his  bill  of  complaint,  he  must  state  his 
own  rights  and  their  several  claims,  and  pray  that  they  may  inter- 

Slead,  80  that  the  court  may  adjudge  to  whom  the  debt,  thing,  or 
uty  belongs,  and  he  may  be  indemnified.  If  any  suits  at  law  have 
been  brought  against  him  he  may  pray  that  such  proceedings  be  r"- 
Btr.ilned  until  the  right  be  detprminM.  Mitford's  Eq.  PI.  pp.  58,  f>\ 
If  the  party  has  in  any  way  made  himself  liable,  even  for  the  same 
demand,  to  two  claimants,  he  cannot  have  a  bill  of  Interpleader;  for 
It  Is  absolutely  necessary  to  enable  him  to  file  the  bill  that  he  should 
be  11  ibl'*  to  one  of  the  two  claimants.  Crawford  v.  Fisher,  1  Hare,  4'<6- 
4J1;  Kast  <fe  West  India  Dock  Co.  v.  Littledale,  7  Hare,  67-(K);  Greene 
V.  Mumford,  i  B.  1. 313;  Pfister  v.  Wade,  56  CaL  43. 
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named* )  And  yoar  orator  farther  showeth  unto  yoor  lorctship, 
that  the  said  E.  D.,  at  the  time  of  making  the  said  last-men- 
tioned indenture  or  grant  of  annuity  to  the  said  F.  G.,  and  on 
or  about  the day  of ,  in  the  year ,  was  actu- 
ally a  prisoner  in  his  mi^esty's  Sing's  Bench  prison  for  debt,  at 
the  suit  of  one  L.  M.,  and  others  his  creditors;  and  that  on  the 

day  of ,  in  :the  year ,  at  a  session  then  held 

at  Horsemonger  Lane,  in  the  parish  of  St.  Mary's,  Newington, 
in  and  for  the  county  of  Surrey,  the  said  E.  D.  applied  to  be 
discharged  and  exonerated  under  and  by  virtue  of  a  certain  act 
of  Parliament  made  and  passed  in  the  fifty-first  year  of  the 
reign  of  his  late  majesty,  entitled  "An  act  for  the  relief  of 
certain  insolvent  *  debtors ' ";  and  the  justices  of  the  peace  pres- 
ent at  such  sessions  adjudged  the  said  E.  D.  to  be  set  at  liberty, 
and  he  was  discharged  accordingly ;  and  by  virtue  of  the  said 
act  of  Parliament,  all  the  real  and  personal  estate  of  the  said 
E.  D.  was  immediately  after  such  adjudication,  thereby,  and  now 
is,  vested  in  N.  O.,  of,  eto.,  Esq.,  the  clerk  of  the  peace  of  the  said 
county  of  Surrey  (another  defendant  hereinafter  named),  upon 
the  trust,  and  for  the  purposes  in  the  said  act  mentioned ;  but 
the  said  N.  O.  has  not  hitherto  made  any  conveyance  or  assign- 
ment thereof.  And  your  orator  further  showeth  unto  your 
lordship,  that  your  orator,  in  pursuance  of  the  said  indenture 
of  demise  so  made  by  the  said  E.  D.  as  aforesaid,  duly  paid  the 

said  rent  of  £ ,  thereby  reserved  for  the  said  tithes,  up  to 

the day  of last ;  and  your  orator  has  always  been 

ready  and  desirous  to  pay  the  rent  for  the  said  tithed,  which 
has  become  due  since  that  period,  to  the  person  or  persons  duly 
entitled  to  receive  the  same ;  and  your  orator  hoped  he  should 
have  been  able  so  to  have  jKiid  the  said  rent,  and  that  no  dis- 
pute could  have  arisen  concerning  the  same,  or  at  least  that  no 
suit  would  have  been  commenced  against  your  orator  in  respect 
to  the  said  rent;  and  that  the  said  E.  D.,  F.  G.,  and  N.  0. 
would  have  settled  between  themselves  their  differences  re- 
specting the  right  to  receive  the  said  rent.  But  now  so  it  is, 
may  it  please  your  lordship,  the  said  E.  D.,  F.  G.,  and  N.  0. 
respectively  claim  to  be  entitled  to  the  said  rent ;  and  the  said 
K  D.  has  lately  oommenoed  an  action  in  his  majesty's  court  of 
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common  pleas  at  Westminster,  for  the  reooyery  of  the  snm  of 

£ ,  on  aooomit  of  the  said  rent,  dne  from  your  orator 

since aforesaid.    And  the  said  E.  D.  pretends  that  be  is 

discharged  from  the  said  annuity  so  granted  by  him  as  afore- 
said, in  consequence  of  his  havmg  taken  the  benefit  of  the  said 
insolvent  act,  and  that  the  interest  of  him,  the  said  E.  D.,  does 
not  vest  in  the  said  N.  0.  as  such  clerk  of  the  peace  as  aforesaid, 
by  the  operation  of  that  act ;  and  the  said  F.  G.  insists  that  he 
ought  to  be  paid  his  said  annuity  out  of  the  said  rent  now  due 
from  your  orator,  and  that  the  said  E.  D.  is  not  discharged 
from  such  annuity,  under  or  by  virtue  of  such  insolvent  act, 
but  that  the  said  annual  rent,  payable  by  your  orator,  still  re- 
mains liable  to  the  payment  of  such  annuity,  and  he  threatens 
and  intends  to  proceed  at  law  against  your  orator,  unless  the 
said  annuity  be  paid  by  him  out  of  such  rent.  And  the  said 
N.  O.  pretends  and  insists  that  all  the  said  estate,  right,  and 
interest  in  the  said  tithes  vested  in  him,  the  said  N.  O.,  as  such 
clerk  of  the  peace  as  aforesaid,  by  the  operation  of  the  said  in- 
solvent act,  and  that  he  is  therefore  entitled  to  receive  the  said 

rent  of  £ ,  payable  by  your  orator,  which  he  insists  is  no 

longer  liable  to  the  payment  of  the  said  annuity.  And  your 
orator,  under  the  circumstances  aforesaid,  is  in  danger  of  be- 
ing greatly  harrassed  on  account  of  the  said  rent,  and  cannot 
safely  pay  the  same  without  the  aid  of  this  honorable  court. 
And  that  the  said  E.  D.  and  F.  G.  and  N.  O.  respectively,  may 
set  forth  to  whom  the  said  rent  is  due  and  jKiyable,  and  may  be 
decreed  to  interplead,  and  adjust  the  said  several  claims  and 
demands  between  themselves,  your  orator  hereby  offering  to 
account  for,  and  pay  the  arrears  of  the  said  rent  now  due  from 
him  to  such  of  them,  the  said  E.  D.,  F.  G.,  and  N.  0.,  as  the 
same  shall  appear  of  right  to  belong  and  be  payable,  on  being 
indemuified  by  this  honorable  court  in  so  doing,  or  to  pay  the 
same  into  the  handn  of  the  accountant-general  of  this  honorable 
court,  to  be  disposed  of  as  this  honorable  court  shall  direct. 
And  that  the  said  E.  D,  may  be  restrained  by  the  order  and  in- 
junction of  this  honorable  court  from  further  prosecution  of 
the  said  action  so  commenced  by  him  against  your  orator  as 
aforesaid,  and  that  he,  and  the  said  F.  G.  and  N.  0.  respectively, 
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may  in  like  manner  be  reutarained  from  all  other  proceedings  at 
law  whatsoever,  tonching  the  matters  in  question  in  this  suit, 
or  any  of  them.  [And  for  general  relief,]  May  it  please, 
etc.  [Mfid  VJiUi  praying  an  injundum  in  the  terms  of  the 
prayer^  and  also  a  stibpcena  against  the  said  E.  !>.,  F,  G„  and 
N,0,] 

2.    Prayei"  of  a  hill  of  interpleader. 

And  that  the  said  several  defendants  may  be  decreed  to  inter- 
plead touchiug  their  said  several  claims,  and  that  p2ain^ (if  may 
be  at  liberty  to  pay  the  several  sums  now  justly  and  fairly  due 
from  him  for  the  rent  of  the  said  messuage  or  tenement  and 
premises  into  the  bank,  in  the  name  and  with  the  piivity  of 
the  accountant-general  of  this  honorable  court,  in  trust  for  the 
benefit  of  the  persons  or  person  entitled  thereto,  subject  to  the 
further  order  of  this  court,  after  deducting  thereout  in  the  first 
place  the  aforesaid  sum  of  £36,  to  be  allowed  unto  plaintiff  for 
repairs  pursuant  to  the  said  agreement,  together  with  all  sums 
of  money  expended  and  advanced  hy  plaintiff  for  land  tax  and 
other  necessary  outgoings  in  respect  of  the  said  premises. 
And  that  plaintiff  may  be  at  liberty  to  quit  the  possession  of 
the  said  premises,  and  that  possession  thereof  may  be  delivered 
up  to  such  person  or  persons  as  this  honorable  court  shall 
direct  or  appoint.  And  that  plaintiff  may  have  a  satisfaction  or 
allowance  made  unto  him  out  of  the  rent  of  the  said  premises 
for  the  several  articles  hereinbefore  and  in  the  said  first  agree- 
ment particularly  mentioned,  which  have  been  provided  by 
ptaintiffsX  his  own  expense  for  the  said  premises.  And  that  in 
the  mean  time  the  said  defendants,  S.  0.  and  T.  C,  may  be  re- 
strained by  the  order  or  injunction  of  this  honorable  court 
from  all  further  proceedings  in  the  aforesaid  action  of  eject- 
ment brought  against  plaintiffs  and  that  they  and  all  the  said 
other  defendants  may  be  in  like  manner  restrained  from  mak- 
ing any  distresses  or  distress  upon  the  said  messuage  or  tene- 
ment and  premises,  and  from  commencing  or  prosecuting  aoy 
action  or  actions  at  law  against  p^ai^tti^  to  recover  the  rent  of 
the  said  premises,  or  to  turn  plavniiff  out  of  possession  thereof, 
or  otherwise  from  proceeding  at  law  against  |>iain«((f  touching 
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any  one  of  the  matters  ftforesaid.  And  that  all  proper  and 
necessary  directions  may  be  given  for  the  purposes  aforesaid. 
[  And  for  further  relief  ] 

8.    Form  of  affidavit  to  he  annexed  to  a  hiU  of  interpleader. 

The  said  J.  0.  maketh  oath  and  saith,  that  he  has  exhibited 
his  bill  of  interpleader  agaiust  the  defendants  in  this  cause 
without  any  fraud  or  collusion  between  him  and  the  said  de- 
fendants, or  any  or  either  of  them ;  and  that  he,  the  said  J.  G. 
hath  nut  exhibited  his  said  bill  at  the  request  of  the  said  de- 
fendants, or  of  any  or  of  either  of  them,  and  that  he  is  net  in- 
demnified by  the  said  defendants,  or  by  any  or  either  of  them, 
and  saith  that  he  has  exhibited  his  said  bill  with  no  other  intent 
but  to  avoid  being  sued  or  molested  by  the  said  defendants, 
who  are  proceeding  or  threaten  to  proceed  at  law  against  him 
fur  the  recovery  of  the  rent  of  the  said  tithes  in  the  said  bill 
mentioned. 

Bwom,  etc.,  J.  0. 

4.    Anotlier  form  of  affidavit, 

A.  B.,  the  above-named  plaintiff,  maketh  oath  and  saith,  that 
he  doth  not  in  any  respect  collude  with  either  of  the  above- 
named  defendants  touching  the  matters  in  question  in  this 
cause,  nor  is  he  in  any  manner  indemnified  by  the  said  defend- 
ants, or  either  of  them,  nor  hath  he  exhibited  his  said  bill  of 
interpleader  at  the  request  of  them,  or  either  of  them,  but 
merely  of  his  own  free  will,  and  to  avoid  being  sued  or  mo- 
lested touching  the  matters  contained  in  his  said  bill. 

Bwom,  etc.,  A.  B. 

6.    8tiU  another  form, 

I,  A.  B.,  the  above-named  plaintiff,  make  oath  and  say,  that 
the  bill  in  this  suit  \ory  the  bill  hereunto  annexed]  is  not  filed 
by  me  in  collusion  with  any  or  either  of  the  defendants  in  the 
said  bill  named,  but  such  bill  is  filed  by  me  of  my  own  accord 
for  relief  in  this  honorable  court. 

Sworn,  etc.,  A.  B. 
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XVn.    BILLS   FOR  THE  PAYMENT  OP  LEGACIES.1 

1.    BUI  by  husband  of  legatee  a^/ainst  eoxctdor, 
[TtUe  and  address,} 

Humbly  complainiDg,  showeth  unto  your  honors  your  orator 
A.  B.,  of,  etc.  That  W.  S.,  late  of,  etc.,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date  on 

or  about ,  and  thereby  amongst  other  bequests  gave  to 

his  nephews  and  nieces,  the  children  of  his  late  sister  M.  A., 
the  sum  of  $ each,  to  be  paid  to  them  as  they  should  re- 
spectively attain  the  age  of  twenty-one  years,  and  appointed 
E.  T.  F.,  of,  etc.,  the  defendant  hereinafter  named,  the  sole 
executor  of  his  said  will,  as  in  and  by  the  said  will,  or  the 
probate  thereof  when  produced  will  appear.  And  your  orator 
further  showeth  unto  your  honors  that  the  said  E.  .T.  E.,  soon 
after  the  death  of  the  said  testator,  duly  proved  the  said  will  in 
the  proper  court,  and  hath  since  possessed  himself  of  the  per- 
sonal estate  and  effects  of  the  said  testator  to  an  amount  much 
more  than  sufficient  for  the  payment  of  his  just  debts,  funeral, 
and  testamentary  expenses  and  legacies.  And  your  orator 
further  showeth  that  after  the  death  of  the  said  testator  your 
orator  intermarried  with  A.  A.,  who  was  the  niece  of  the 
said  testator,  and  one  of  the  children  of  the  said  M.  A.,  in  the 
said  will  named,  and  by  virtue  of  such  intermarriage  your  ora- 
tor in  right  of  his  said  wife  became  entitled  to  demand  and  re- 
ceive the  aforesaid  bequest  of  % .    And  your  orator  further 

showeth  that  your  orator's  said  wife  lived  to  attain  her  age  of 
twenty-one  years,  and  that  she  hath  lately  departed  this  life, 

1  To  recover  a  legacy  at  common  law  the  assent  of  the  executor 
was  necessary;  and  the  iurlsdiction  of  equity  over  legacies  as  well 
as  over  administrations  is  based  upon  the  trust  relation  existing  be- 
tween an  executor  or  administrator  and  the  creditors,  legatees,  and 
distributees;  upon  the  necessity  of  a  discovery,  an  accounting  or  a 
distributing  of  assets  in  order  to  determine  the  rights  of  all  Interested 

{>arties;  and  the  fact  that  the  remedies  given  by  all  other  courts  are 
nadequate,  incomplete,  and  uncertain.  Pom.  Eq.  Jur.  f  1127.  In 
this  country.  Probate  Courts  have  generally  the  power  to  decree  tbe 
payment  of  legacies  at  the  suit  of  the  individual  legatees,  daring  the 
pendency  of  an  administration;  and  In  such  proceedingrs  they  follow 
the  settled  doctrines  of  equity.  Pom.  Eq.  Jur.  ?  1129.  For  an  exten- 
sive collation  of  the  cases  Illustrating  the  Jurisdiction  of  Probata 
Courts  and  courts  of  equity  In  the  several  States  over  the  admln]8tr»> 
Uon  of  estates,  including  salts  for  the  payments  of  l^racles,  see  Pom. 
Eq.  Jur.  §1154,  note  2.  ^         t 
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and  thai  neither  yoar  orator  nor  his  said  wife  received  any 
part  of  the  said  legacy.  And  your  orator  farther  ghoweth  that 
having  obtained  letters  of  administration  upon  the  estate  of  his 
said  wife,  he  hath  repeatedly  applied  to  the  said  E.  T.  F.  for 
payment  of  the  said  legacy,  and  interest  thereon  from  the  time 
of  his  said  late  wife  attaining  her  age  of  twenty-one  years,  and 
yoar  orator  hoped  that  such  his  reasonable  requests  Avould  have 
been  complied  with,  as  in  justice  and  equity  tiiey  ought  to  have 
been.  But  now  so  it  is,  may  it  please  your  honors,  that  the  said 
E.  T.  F.,  combining,  ete.    To  the  end,  therefore,  that,  eto. 

And  that  an  account  may  be  taken  of  what  is  due  and  owing 
to  your  orator  for  the  principal  and  interest  of  the  said  legacy, 
and  that  the  said  defendant  may  be  decreed  to  pay  the  same  to 
yonr  orator.  And  if  the  said  defendant  shall  not  admit  assets 
of  the  said  testator  sufficient  to  answer  the  same,  then  that  ai 
account  may  be  taken  of  the  estate  and  effects  of  the  said 
testator  which  have  been  possessed  or  received  by  the  said  de- 
fendant, or  by  any  other  person  by  his  order  or  to  his  use,  and 
that  the  same  may  be  applied  in  a  due  course  of  administration. 
[And  for  further  relief  \    May  it  please  your  honors,  etc. 

J.  L. 

2.  BUI  on  behalf  of  infant  legatees  enUUed  to  a  sum  of  stock 
standing  in  Vie  names  of  the  ezecutoi'S,  praying  to  have  a 
gwtrdian  appointedy  maintenance  allowed  for  the  time  past 
and  to  come,  an  aocowU  taken  of  the  dividends  retained  by  tfie 
executors,  and  to  haw  the  stock  transferred  into  the  account- 
ant-generdPs  name.^ 

\Ttae  and  addrt89.\ 

Humbly  complaining,  show  tuito  yonr  honors  the  plaintiffs, 
E.  H.,  J.  H.,  T.  H.,  and  DL  A.  H.,  infants  under  the  age  of 
twenty-one  years,  by  J.  E.,  of,  ete.,  their  next  friend,  that  E.  H., 
the  elder,  late  of,  eto.,  but  now  deceased,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date,  etc., 
whereby  he  directed  that  W.  T.,  of,  eto.,  and  E.  B.,  of,  eto.,  the 

1    A  spedflc  legatee,  fillne  a  bill  for  a  general  account  of  the  ad< 
■anon,  is  not  oonfineal 


minlstranon,  is  not  oonfinea  to  the  particular  errors  alleged  In  the 
bill,  as  he  mteht  be  if  he  were  sarchargli 
coont   Folliam  V.  PolUam,  10  Fed.  Bep. 


bill,  as  he  myirbt  be^  he  were  sgrcharglng  and  falsifying  a  stated  ac- 
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defendants  hereinafter  named,  and  G.  G.f  of  etc.,  who  were  the 
truttteet)  and  executors  in  his  said  will  named,  should,  ont  of  the 
moneys  which  should  come  to  their  hands  in  manner  therein 
mentioned,  lay  out  and  invest  in  or  upon  government  or  real 

securities  at  interest  the  sum  of  $ upon  trust,  etc.  [  27^6 

trustees  vsere  to  pay  the  dividends  to  E,  B.>  the  testator's  tcife, 
during  her  life  or  untU  her  second  manHage^  and  after  her  de- 
cease or  second  marriage,  the  whole  of  the  ditfidends  to  he  applied 
hy  the  trustees  for  the  vnaivtenance  and  education  of  testator's 
grandchildren,  the  plaintiffs,  to  whom  the  principal  wa^  to  he 
transferred,  to  the  grandsons  at  twenty-one,  and  to  the  grand- 
daughters at  twenty-ime  or  marriage\,  as  in  and  by,  etc.  And 
the  plaintiffs  further  show  that  the  said  testator  departed  this 

life  in  or  about  the  month  of ,  without  having  in  any 

manner  revoked  or  altered  the  said  will,  except  by  a  codicil 
bearing  date,  etc.,  which  did  not  relate  to  or  affect  the  said 

trusts  of  the  said  sum  of  $ .    And  the  plaintiffs  further 

show  unto  your  honors  that  W.  T.  and  E.  B.,  and  the  said  C.  0., 
duly  proved  the  said  testator's  will,  and  acted  in  the  tmsts 
thereof,  and  out  of  the  moneys  which  came  to  their  hands  from 
the  estate  and  effects  of  the  said  testator,  in  or  about,  etc.,  ap- 
propriated the  sum  of  £ ,  in  satisfaction  of  the  aforesaid 

legacy  in  the  purchase  of  the  sum  of  £ three  per  cent 

consolidated  bank  annuities,  and  the  said  sum  of  stock  is  now 
standing  in  their  names  in  the  books  of  the  governor  and  oom- 
pany  of  the  Bank  of  England.  And  the  plaintiff^  further  show 
that  the  said  0.  G.  has  departed  this  life,  and  that  the  said  E.  H., 
on  or  about,  etc.,  intermarried  with  and  is  now  Jie  wife  of  the 
said  J.  E.,  whereupon  the  interest  of  the  said  E.  H.  in  the  said 

sum  of  £ three  per  cent  consolidated  bank  annuities 

wholly  ceased.  And  the  plaintiffs  further  show  that  the  said 
defendants  paid  to  the  said  J.  E.  and  E.,  his  wife,  the  year's 
dividends  which  became  due  on  the  said  sum  of  stock  on  the 

day  of ,  as  well  for  the  interest  of  the  said  E.  E. 

in  the  said  stock  as  for  the  maintenance  and  education  of  the 
plaintiffs  up  to  that  time ;  but  the  said  defendants  have  retained 
in  their  hands  the  subsequent  dividends  which  accrued  due  on 
the  said  stock,  and  have  made  no  payments  or  aUowances  there* 
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oat  for  the  maintenanoe  or  edacation  of  the  plaistifib.  And 
the  plaintiff  further  show  that  some  proper  person  or  persons 
ought  to  be  appointed  as  the  guardian  or  guardians  of  the 
plaintifb,  with  suitable  allowances  for  their  maintenance  aud 

education  for  the  time  past  since  the  said day  of , 

and  for  the  time  to  oome,  and  that  the  said  sum  of  stock  ought 
to  be  secured  in  this  honorable  court.  To  the  end,  therefore, 
etc. 

And  that  the  said  defendants  may  answer  the  premises,  and 
that  some  proper  person  or  persons  may  be  appointed  the 
guardian  or  guardians  of  the  plaintiffs,  with  suitable  allowances 
for  their  maintenanoe  and  education  for  the  time  past  since  the 

said day  of ,  and  for  the  time  to  come,  and  that  the 

said  defendants  may  account  for  the  dividends  of  the  said  trust 

stock  which  have  accrued  due  since  the  said  day  of 

,  and  may  thereout  pay  the  allowances  which  shall  be 
made  for  the  maintenance  and  education  of  the  plaintiffs  since 

the  said  ■  day  of ,  and  may  pay  the  residue  thereof 

into  this  honorable  court  for  the  benefit  of  the  plaintiiSs ;  and 
may  also  transfer  the  said  sum  of  £ three  per  cent  con- 
solidated bank  annuities  into  the  name  of  the  accountant-gen- 
eral of  this  honorable  court,  to  be  there  secured  for  the  benefit 
of  the  plaintifb,  and  such  other  persons  as  may  eventually  be 
interested  therein.  [And  for  further  relief,]  M&y  it  please, 
etc. 

8.  BiU  against  an  executor  hy  legatees  and  the  administrator 
of  a  deceased  legatee,  for  payment  of  their  legacies  and 
shares  oj  the  residuary  personal  estate, 

[TUle  and  addrett.] 

Humbly  complaining,  show  unto  your  honors  your  orators 
and  oratrix,  H.  TL,  the  elder  of,  etc.,  administrator  of  the 
goods  and  chattels,  rights  and  credits  of  F.  E.,  late  of,  etc., 
deceased,  H.  E.,  the  younger  of,  etc.,  and  B.  K.,  an  infant 
under  the  age  of  twenty-one  years,  to  wit,  about  the  age 
of  twenty  years,  by  the  said  H.  E.,  the  elder,  her  father  and 
next  friend,  that  J.  B.,  late  of,  etc.,  being  possessed  of,  or  well 
entitled  onto  a  oonsiderable  personal  estate,  duly  made  and 
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poblislied  his  last  will  and  testament  in  writing,  and  a  codicil 
thereunto  annexed,  the  said  will  bearing  date  on  or  about  the 

day  of ,  and  by  hig  said  will  amongst  other  things 

gaye  and  bequeathed  unto  your  oratrix,  S.  E.,  the  sum  of 

$ ,  to  be  paid  to  her  at  the  age  of  twenty-one  years 

or  day  of  marriage,  which  should  first  happen.  And  tlie  said 
testator  aluo  gave  and  bequeathed  unto  your  orator  H.  E.,  tlie 

younger,  the  sum  of  $ ,  to  be  paid  to  him  on  h[»  attaining 

his  age  of  twenty-one  years.  And  the  said  testator,  after  giving 
divers  other  legacies,  gave  and  bequeathed  unto  R.  B.  (the  de- 
fendant hereinafter  named),  and  W.  B.  H.,  of,  etc.,  and  who 
departed  this  life  in  the  lifetime  of  the  said  testator,  the  rent 
and  residue  of  his  estate  and  effects  in  trust,  to  be  equally 
divided  between  such  children  of  his,  the  said  testator's  niece 
M.  E.,  as  should  be  living  at  the  time  of  his  decease,  and^ 
thereby  appointed  the  said  B.  B.  executor  thereof.  As  in  and 
by  the  said  will,  or  the  probate  thereof,  when  produced  to  this 
honorable  court  will  appear.  And  your  orators  and  oratrir 
further  show  unto  your  honors,  that  the  said  J.  B.  departed 

this  life  on  or  about without  revoking  or  altering  his  said 

will,  save  by  the  ^aid  codicil,  and  without  revoking  or  altering" 
the  Haid  codicil,  or  any  part  thereof;  whereupon  the  said  B.  B., 
the  executor  in  the  said  will  named,  dnly  proved  the  same  in 
the  proper  court,  and  undertook  the  executorship  thereof,  and^ 
possessed  himself  of  the  personal  estate  and  effects  of  the  said 
testator  to  a  very  considerable  amount,  and  more  than  suflS-^ 
dent  to  discharge  his  just  debts,  funeral  expenses,  and  legacies. 
And  your  orators  and  oratrix  further  show  unto  your  honors 
that  the  said  F.  E.,  in  the  said  testator's  will  named,  and  your 
orator  and  oratrix  H.  E.,  the  younger,  and  S.  E.  were  the  only 
children  of  the  said  M.  E.  in  the  said  will  named  who  were^ 
living  at  the  time  of  the  death  of  the  said  testator,  and  your 
orator  H.  E.,  the  younger,  became  entitled  to  have  and  receive 

his  said  legacy  of  $ so  bequeathed  to  him  as  aforesaid, 

and  also  his  third  part  or  share  of  the  residue  of  the  personal 
estate  and  cfTects  of  the  said  testator  after  payment  of  all  his 
Just  debts,  legacies,  and  funeral  expenses ;  and  your  oratrixvS.rK. 
is  entitled  to  have  her  said  legacy  of  $ — ■ — ,  and  also  hec  tiiixd. 
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part  or  share  of  the  said  residae  secured  for  her  bet>eflt  until 
she  shall  attain  her  age  of  twenty-one  years  or  day  of  mar- 
riage ;  and  your  orator  H.  E.,  the  elder,  is  entitled  as  such  ad- 
ministrator of  the  said  F.  E.,  as  aforesaid,  to  have  and  receive 
the  remaining  third  part  or  share  of  the  said  residue.  And 
your  orators  and  oratrix  further  show  unto  your  honors  that 

the  said  F.  K.  departed  this  life  on  or  about ■,  iutestnt  , 

and  that  since  his  death  your  orator,  the  said  H.  E.,  the  elder, 
has  obtained  letters  of  administration  of  the  personal  estate  und 
effects  of  the  said  F.  E.,  to  be  granted  to  him  by  the  prosier 
court.  And  your  orators  and  oratrix  farther  show  unto  your 
honors  that  your  orator  H.  E.,  the  younger,  attained  the  age  of 
twenty-one  years  on  or  about ,  and  your  orators  and  ora- 
trix being  so  entitled  as  aforesaid,  your  orators  have  made  fre- 
quent applications  to  the  sal  1  B.  B.,  to  pay  the  said  legacy  of 

$ ,  and  the  said  two-third  shares  of  the  said  residue ;  and 

your  oratrix  hath  also  applied  to  him,  the  said  B.  B.,  to  lay  out 

and  invest  her  said  legacy  of  $— ,  and  her  third  share  of  the 

said  residue,  upon  some  proper  security,  for  her  benefit,  until 
she  shall  attain  her  age  of  twenty-one  years  or  day  of  marriage, 
with  which  Just  and  reasonable  requests  your  orators  and  ora- 
trix well  hoped  that  the  said  defendant  would  have  complied* 
as  in  justice  and  equity  he  ought  to  have  done.  But  now  so  it 
Is,  etc.,  he  absolutely  refuses  so  to  do,  sometimcB  pretending 
that  the  said  testator  never  made  any  such  will  as  is  herein- 
before stated.  "Whereas  your  orators  and  oratrix  charge  the 
contrary  thereof  to  be  true,  and  so  the  said  defendant  will  at 
other  times  admit.  But  then  again  he  pretends  that  the  said 
testator's  personal  estate  was  very  small  and  inconsiderable, 
and  not  nearly  sufficient  to  pay  and  satisfy  his  just  debts  and 
funeral  expenses.  Whereas  your  orators  and  oratrix  expressly 
'  charge  that  the  said  personal  estate  and  efifccts  of  the  said  testa- 
tor were  much  more  than  sufficient  to  discharge  the  said 
testator's  just  debts,  and  funeral  expenses,  and  legacies ;  and 
80  it  would  appear  if  the  said  defendant  would  set  forth  a  full, 
true,  and  particular  account  of  all  and  every  the  personal 
estate  and  effects  of  the  said  testator  come  to  his  hands  or  use, 
and  also  a  full,  true,  and  particiilar  account  of  the  maimer  in 
So.  Pu— 85. 
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which  he  hath  disposed  of  or  applied  the  same,  bnt  which  fhe 
eaid  defendant  refnses  to  do.    All  which  actings,  etc. 

And  that  the  said  defendant  may  answer  the  premises ;  and 
that  an  account  may  be  taken  of  the  personal  estate  and  effects 
of  the  said  testator  oome  to  the  hands  of  the  said  defendant,  or 
of  any  person  or  persons  by  his  order  or  for  his  use,  and  also  of 
the  said  testator's  funeral  expenses,  debts,  and  legacies ;  and 
that  the  same  may  be  applied  in  a  due  course  of  administrntion ; 
and  that  the  said  defendant  may  be  decreed  to  pay  to  your  said 
orator  H.  E.,  the  younger,  his  said  legacy  of  $  ;  and  that 

the  clear  reuiduo  of  the  said  testator's  personal  estate  and  effects 
may  be  ascertained,  and  that  such  share  thereof  as  shall  appear 
to  belong  and  be  due  to  your  orators  respectively  may  be  paid 
to  them  respectively,  and  that  your  oratrix's  said  legacy  of 
$ ,  and  also  such  share  of  the  said  residue  as  she  shall  ap- 
pear to  be  entitled  to,  may  be  secured  for  her  benefit ;  and  that 
for  those  purposes  all  proper  directions  may  be  given.  [And 
for  further  relief.]    May  it  please,  etc. 

XVm.    BILLS  FOR  PARTITION.^ 

1.    By  one  tenant  in  common  against  another, 

[Title  and  address.} 

Humbly  complaining,  showeth  unto  your  honors  your  orator 
0.  A.,  of,  etc.  That  your  orator  is  seised  to  him  and  his  heirs 
of  a  capital  messuage  or  mansion-house,  called  S.,  and  of  sev- 
eral stables,  out-buildings,  gardens,  and  closes  of  land,  in  the 
county  of  B.,  all  which  premises  are  now  in  the  occupation  of 
your  orator ;  and  your  orator  is  also  seised  of  two  equal  undi- 
vicled  third  parts  of  and  in  an  estate  called  S.,  consisting  of  a 
farm-houso,  stable,  and  out-houses,  and  about acres  of 

1  Partition  became  a  matter  of  equitable  cofrnisance  daring  the 
relffn  of  Elizabeth,  and  it  is  not  confined  to  tenants  in  possession,  bnt 
extends  to  all  persons  interested,  whether  presently  or  in  expect- 
ancy; and  remaindermen,  reversioners,  infants,  and  persons  not  in 
being  may  be  bound  by  the  decree.  Plaintifl^s  title  may  be  proved 
by  means  of  a  discovery,  and  if  need  be,  by  a  reference  to  the  master. 
When  plaintiff's  title  Is  disputed,  equity  will  decline  Jurisdiction  to 
try  the  question,  but  will  retain  the  bill  until  the  issue  of  titles  has 
been  determined  at  law.  But  if  the  disputed  titles  are  equitable, 
equity  will  settle  them,  and  then  grant  final  relief  by  way  of  nartl- 
tion  under  the  same  bill.    Pom.  Eq.  Jur.  ^{1287, 1388. 
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land,  which  said  farm  is  let  to  H.  K.,  at  the  yearly  rent  of 
$  And  your  orator  farther  showeth  unto  your  honors, 

that  E.  B.,  of,  etc.  (the  defendant  hereinafter  named),  is  seised 
of  or  entitled  to  the  other  undivided  third  part  of  the  said  farm, 
by  virtue  of,  and  under  some  conveyance  made  to  him  by  E., 
his  wife  (late  E.  A.,  your  orator's  sister) ,  before  her  intermar- 
riage with  the  said  E.  B.    And  your  orator  farther  showeth 
TLnto  your  honors  that  all  the  said  premises  were  formerly 
the  estate  of  H.  A.,  your  orator's  late  father,  deceased,  who 
built  the  said  capital  messuage  or  dwelling-house,  and  set  apart, 
and  converted  part  thereof  into  a  farm-house.    And  your  ora- 
tor further  showeth  unto  your  honors  that  your  orator  has  no 
separate  yard,  but  makes  use  of  the  yard  belonging  to  the  said 
farm-house,  in  common  with  the  tenant ;  and  that  your  orator's 
stable  and  several  of  his  out-houses  are  intermixed  in  the  same 
yard  with  those  of  the  said  tenant.    And  your  orator  further 
showeth  unto  your  honors  that  the  enjoyment  of  the  said  farm 
and  premises  in  common  is  liable  to  difficulties  and  contro- 
versies, and  is  attended  with  great  inconvenience,  especially  to 
your  orator,  whose  separate  property  adjoins  thereto,  and  is 
Intermixed  therewith.    And  your  orator  haa  therefore  applied 
to  the  said  E.  B.  to  consent  to  a  partition  of  the  said  farm  and 
premises,  and  hoi>ed  he  would  have  complied  with  such  re- 
quest.   But  now  so  it  is,  the  said  E.  B.  refuses  to  consent 
thereto,  unless  compelled  by  a  judgment  at  common  law,  or  by 
the  decree  of  this  honorable  court.    To  tlie  end,  therefore,  etc. 
[IrUetyogate  to  the  materlalparts  of  the  statement,]    And  that 
a  commission  may  issue  out  of  this  honorable  court,  to  divide, 
separate,  and  allot  one-third  part  of  the  said  farm  and  premises 
from  the  other  parts  thereof,  to  be  held  and  enjoyed  by  the  Fald 
E.  B.  and  his  heirs  in  severalty ;  and  that  your  orator,  his  heirs 
and  assigns,  may  be  decreed  to  enjoy  the  other  two- third  parts  in 
severalty  from  the  said  E.  B.;  and  that  proper  conveyances  may 
be  executed  accordingly,  or  that  your  honors  will  make  such 
other  order  and  decree  in  the  matters  aforesaid,  as  to  your 
honors  may  seem  meet,  and  the  circumstances  of  this  case  re- 
quire.   May  it  please,  etc.    [End  by  praying  process  of  sufi* 
p(ma  against  tiie  said  E,  B,\ 
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2.    BiU  hy  co^iresses  and  their  husbands  for  a  partition  of 

freehold  estates,^ 

{Title  and  addreu,] 

Humbly  complaining,  show  nnto  yonr  honors  the  pUintifb, 

T.  K.,  of,  etc.,  and  C,  his  wife,  L.  G.,  of ,  and  M.,  his 

wife,  ftnd  J.  V.,  of,  etc.,  widow,  that  W.  S.,  of,  etc.,  deceased, 
the  late  father  of  the  plaintifb,  C.  E.,  M.  G.,  and  J.  Y., 
and  also  E.  F.,  wife  of  B.  F.,  of,  etc.,  the  defendants  herein- 
after named,  was  in  his  lifetime,  and  at  the  time  of  his  death, 
seised  in  fee-simple  or  of  some  other  good  estate  of  inheritance 
to  him  and  his  heirs,  of  and  in  all  that  messuage  or  dwelling- 
house,  etc.,  and  also  of  and  in  all  that  other  messuage,  etc.; 
all  which  said  messnages,  land,  and  premises  are  situate,  lying, 
and  being  in,  etc.,  and  being  so  seised,  he,  the  said  W.  S.,  did 
many  years  since  depart  this  life,  intestate,  leaving  M.  S.,  his 
wife,  and  the  said  G.  E..  M.  G.,  and  J.  Y.,  and  their  sister  E. 
F.,  his  four  daughters  and  only  children,  and  co-heiresses,  him 
suryiving ;  and  upon  his  death  the  said  messuages,  etc.,  and 
premises  descended  upon  and  came  to  the  said  G.  E.,  M.  G., 
and  J.  Y.,  and  the  said  £.  F.,  as  such  co-heiresses,  subject  only 
io  the  dower  of  their  said  mother,  M.  S.  And  the  plain  tiffo 
further  show  unto  your  honors,  that  the  said  M.  S.,  the  widow 
and  relict  of  the  said  W.  S.,  departed  this  life  sometime  in  or 

about  the  month  of ,  whereupon  the  plaintifb,  T.  E.  and 

0.,  his  wife,  and  L.  G.  and  M.,  his  wife,  in  right  of  the  said  G. 
and  M.,  and  also  said  J.  Y.,  and  the  said  B.  F.  and  £.,  his  wife, 
in  right  of  the  said  E.,  haye  ever  since  been,  and  now  are,  sev- 
erally seised  in  fee  of  and  in  the  said  messuages,  etc.,  and 
premises  in  four  equal  undivided  parts  or  shares  as  tenants  in 
coparcenary.  And  the  plaints  further  show,  that  they  have 
frequently  applied  unto  and  requested  the  said  B.  F.  and  E., 
his  wife,  to  join  and  concur  with  the  plaintiffs  in  making  a  fair, 
Just,  and  equal  partition  of  the  said  premises  between  them, 
in  order  that  their  respective  shares  and  proportions  thereof 
may  be  allotted,  held,  and  enjoyed  in  severalty.    And  the 

1  A  bill  In  equity  to  determine  and  settle  a  di<ipute€l  legal  title, 
and  for  a  partition  of  the  land,  is  moltifarioas.  Cliapio  v.  Lears.  18 
Fed.  Bep.  8li. 


lid 

plaintifb  well  hoped  that  the  gaid  B.  F.  and  E.,  his  wife«  would 
havp  complied  with  such  their  reasonable  requests,  as  in  jus- 
tice and  equity  they  ought  to  have  done.  But  now  so  it  is,  etc.» 
eiG.»  they,  the  said  defendants,  absolutely  refuse  to  comply 
with  such  the  plaintlfib'  reasonable  requests  as  aforesaid,  pre- 
tending that  the  plaintifis  and  the  said  defendants  haye  ever 
Btnce  the  death  of  the  said  W.  S.  and  M.  S.  respectively,  their 
eaid  father  and  mother,  deceased,  constantly  and  regularly  di- 
vided the  yearly  rents  and  profits  ot  all  the  said  messuages, 
etc.,  and  premises  equally  between  them,  and  that  it  will  not 
be  to  the  benefit  or  advantage  of  either  of  them  to  make  an 
actual  partition  thereof.  Whereas  the  plaintiff  cJiarge,  and 
iic  the  truth  is,  that  a  fair,  just,  and  equal  partition  of  the  said 
premises  will  tend  greatly  to  the  benefit  and  advantage  of  the 
plalntifis  and  the  said  defendants ;  but  they,  the  said  defend-^ 
ants,  under  divers  frivolous  pretenses,  absolutely  refuse  t6 
join  or  concur  with  the  plaintifb  therein.  All  which  actmga, 
etc. 

And  that  a  commission  of  partition  may  be  issued  out  of  and 
nnder  the  seal  ot  this  honorable  court,  and  directed  to  certain 
commissioners  therein  named,  to  divide  and  allot  the  said  mes^ 
•Buages,  etc.,  and  premises  in  equal  fourth  parts  or  shares ;  and 
that  one  full  and  equal  fourth  part  or  share  may  be  alloited 
and  conveyed  unto  the  plaintifb  T.  K.  and  C,  his  wife,  and 
the  heirs  and  assigns  of  the  plaintiff  0.  E.;  that  one  other  full 
and  equal  fourth  part  or  share  may  be  allotted  and  conveyed 
unto  the  phiintiff  L.  G.  and  M.,  his  wife,  and  the  heirs  and 
assigns  of  the  plaintiff  M.  G.;  and  that  one  other  fuU  and 
equal  fourth  part  or  share  may  be  allotted  and  conveyed  unto 
the  plaintiff  J.  Y..  her  heirs  and  assigns ;  and  that  the  plaintr 
iffs,  T.  £.  and  0..  his  wife,  L.  G.  and  M..  his  wife,  and  J.  Y., 
may  severally  hold  and  enjoy  their  respective  allotments  of  the 
said  premises  according  to  the  natures  thereof  in  severalty; 
and  that  all  proper  and  necessary  conveyances  and  assuranees 
may  be  executed  for  carrying  such  partition  into  effect,  eto. 
Hay  it  please,  etc. 
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XIX.    BILLS  BELATIlfO  TO  PARTNEESHIPS. 

!•    BiU  for  a  dissolution  of  a  partnership,  and  for  an  injuno* 
Hon  to  restrain  one  of  the  defendants  from  collecting  debts. 

I  Title  and  addreu.} 

Humbly  oomplaining,  showeih  unto  yonr  honors  yonr  orator 
P.  C,  of,  etc  That  in  or  about  the  month  of ,  yonr  ora- 
tor entered  into  an  agreement  with  G.  B.,  of,  etc.,  and  G.  F., 
of,  etc,  the  defendants  hereinafter  named,  to  form  a  partner- 
ship with  them,  in  the  business  ot  auctioneers,  which  agree- 
ment was  reduced  into  writing,  and  signed  by  your  orator  and 
the  said  defendants,  and  was  in  the  words  and  figures,  or  to 
the  purport  and  effect  following,  that  is  to  say :  [Staling  the 
same,\  As  in  and  by  the  said  agreement,  reference  being 
thereunto  had,  will  appear.  And  your  orator  further  showeth 
that  the  said  copartnership  business  was  entered  upon  and  hath 
ever  since  continued  to  be  carried  on  by  your  orator  and  the 
said  defendants,  in  pursuance  of  and  under  the  aforesaid 
agreement,  no  articles  or  other  instrument  haying  eyer  been 
prepared  and  executed  between  them.  And  your  orator  further 
«howeth  unto  your  honors,  that  having  nrach  reason  to  be  dis- 
isatisfied  with  the  conduct  of  the  said  G.  B.,  and  being  desirous 
therefore  to  dissolve  the  said  partnership,  your  orator,  on  or 

about ,  caused  a  notice  in  writing,  signed  by  your  orator, 

to  be  delivered  to  the  said  G.  B.  and  G.  F.,  in  the  words  and 
figures  of  the  purport  and  effect  following,  that  is  to  say: 
"In  conformity,"  etc.,  etc  As  in  and  by  such  written  notice 
now  in  the  custody  or  power  of  the  said  defendants,  or  one  of 
them,  when  produced,  will  appear.  And  your  orator  further 
showeth  that  the  said  G.  B.  hath  from  time  to  time  since  the 
commencement  of  the  said  partnership,  applied  to  his  own  use, 
from  the  receipts  and  profits  of  the  said  business,  very  large 
sums  of  money,  greatly  exceeding  the  proportion  thereof  to 
which  he  was  entitled,  and  in  order  to  conceal  the  same,  the 
Bald  0.  B.,  who  has  always  had  the  management  of  the  said  oo* 
partnership  books,  hath  never  once  balanced  the  said  books. 
And  your  orator  further  showeth  that  having,  in  the  beginning 
of  the  year ,  discovered  that  the  said  C.  B.  was  greatly  in- 
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debted  to  the  said  copartnership,  hy  reason  of  his  application  of 
the  partnership  moneys  to  his  own  use,  your  orator,  in  order 
to  form  some  check  upon  the  conduct  of  the  said  C.  B.,  re- 
quested that  "he  would  pay  all  copartnership  moneys  which  he 
received  into  their  bankers,  and  would  draw  for  such  sums  as 
ho  had  occasion  for  j  but  the  said  0.  B.  hath  wholly  disregarded 
such  request,  and  hath  continued  to  apply  the  partnership 
moneys  received  by  him  to  his  own  use,  without  paying  the 
same  into  the  .bankers,  and  hath  also  taken  to  his  own  use, 
moneys  received  by  the  clerks,  and  hath  by  such  means  greatly 
increased  his  debt  to  the  partnership,  without  affording  to  your 
orator  and  the  said  0.  F.  any  adequate  means  of  ascertain- 
ing the  true  state  of  his  accounts.    And  your  orator  further 
showeth,  that  he  hath,  by  himself  and  his  agents,  from  time  to 
time  applied  to  the  said  0.  B.,  and  hath  requested  him  to  come 
to  a  full  and  fair  account  in  respect  of  the  said  copartnership 
transactions,  with  which  just  and  reasonable  requests  your  ora- 
tor well  hoped  that  the  said  defendant  would  have  complied, 
as  in  justice  and  equity  he  ought  to  have  done.    But  cow  so  it 
is,  etc.  (see  form  No,     .p,       ),  the  said  defendant  0.  B.  abso- 
lutely refuses  so  to  do,  and  he  at  times  pretends  that  he  hath 
not  received  and  applied  to  his  own  use  more  than  his  due 
proportion  of  the  partnership  profits.    Whereas  your  orator 
charges  the  contrary  thereof  to  be  the  truth,  and  so  it  would 
appear  if  the  said  defendant  would  set  forth  a  full  and  true 
account  of  all  and  every  his  receipts  and  payments,  in  respect 
of  the  said  partnership  transactions,  and  of  the  gains  and  profits 
which  have  been  made  in  each  year  since  the  commencement 
of  the  said  partnership.    And  your  orator  charges  that  the 

said  0.  B.  hath  in  fact  received  the  sum  of  $ ,  and  np- 

wards,  beyond  his  due  proportion  of  the  partnership  profits, 
aad  that  he  is  nevertheless  proceeding  to  collect  in  the  partner- 
ship debts  and  moneys,  whereby  the  balance  due  from  him  will 
be  mcreased,  to  the  great  loss  and  injury  of  your  orator  and 
the  said  C.  F.  And  your  orator  charges  that  the  said  C.  B. 
ought  therefore  to  be  restrained  by  the  order  and  injunction  of 
this  honorable  court  from  collecting  and  receiving  any  of  the 
sttd  partnership  debts  and  moneys.    And  your  orator  charges 
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that  the  said  G.  F.  refuses  to  join  your  orator  in  this  snit.    All 
which  actings,  etc. 

-  And  that  the  said  defendants  may  answer  the  premises ;  and 
tiiat  the  said  copartnership  may  be  declared  roid,  and  that  an 
account  may  be  taken  of  all  and  every  the  said  copartnership 
dealings  and  transactions  from  t<he  time  of  the  commencement 
thereof;  and  also  an  account  of  the  moneys  received  and  paid 
by  your  orator  and  the  said  defendants  respectively  in  regard 
thereto.  And  that  the  said  defendants  may  be  decreed  to  pay 
to  your  orator  what,  if  anything,  shall,  upon  the  taking  of  the 
said  accounts,  appear  to  be  due  to  him,  your  orator  being  ready 
and  willing,  and  hereby  offering  to  pay  to  the  said  defendants, 
or  either  of  them,  what,  if  anything,  shall  upon  the  taking  of 
the  said  accounts  appear  to  be  due  to  fhem,  or  either  of  them, 
from  your  orator.  And  that  in  the  mean  time,  the  said  defend- 
ant C.  B.  may  be  restrained  by  the  order  and  injunction  of 
this  honorable  court  from  collecting  or  receiving  tiie  partner- 
ship debts  or  other  moneys.  [ And  f or  furOier  relief,]  May  it 
please,  etc.  J.  L. 

Pray  subpcma  against  (J,  F.t  and  gubpana  and  ir^uneHofk 
against  C.  B, 

3.  BiU  for  an  account  of  partnersMp  dealings  after  a  dissokk' 
Uony  and  for  a  receiver y  and  also  for  an  injunction  to  restratn 
the  defendant  from  receiving  any  of  t?ie  partnership  de^tts,^ 

Humbly  complaining,  showeth  unto  your  honors  your  orator 
A.  B.,  of ,  that  on  or  about ,  your  orator  and  P.  H. 

1   Bqulty  has  practically  exclusive  jurisdiction  in  proceedinffs  for 
an  account  and  settlement  of  partnership  affairs,  ineludiofi:  suits  for 

?bn  account  and  settlement  between  the  partners  themselves,  suits 
or  a  settlement  of  firm  affairs  between  the  survivors  and  the  per- 
sonal representatives  of  a  deceased  partner,  and  suits  to  settle  the 
affairs  or  an  insolvent  firm,  and  to  adjust  the  demands  of  a  firm's 
creditors,  and  the  creditors  of  the  individual  partner.  The  equitable 
Jurisdiction  over  partnerships  is  a  necessary  outgrowth  of  the  Jnris* 
diction  over  aocountlnff,  and  the  remedies  of  dissolution,  injunctioo- 
and  receivership  are  Incidents  necessary  to  a  final  and  complete 
relief.  Pom.  Eq.  Jur  \  1421.  Equity  has  jurisdiction  of  matters  of 
account  where  the  parties  stand  in  a  fiduciary  relation  to  each  other, 
and  the  account  is  so  coinplicated  that  it  cannot  be  convenienUy 
taken  m  a  court  of  law.  Pacific  R  B,  of  Mo.  v.  Atlantic  4  Faclflo 
».  R.  Co  20  Fed.  Pep.  277.  Thus  complicated  accounts  prelimlnanr 
to  a  distribution  of  assets  or  division  of  profits  are  of  eauity  coniU 
■ance.   John  Crossley  Sons  v.  New  Orleans.  20  Fed.  Bep.  TO. 
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W.  of,  eto.,  the  defendant  hereinafter  named,  entered  into  co- 
partnership together  as  attorneys  and  solicitors,  your  orator 

engaging  to  bring  into  the  business  the  sum  of  $ ,  aud 

being  to  receive  one-third  part  or  share  of  the  profits ;  and  the 
said  P.  H.  W.,  engaging  to  bring  into  the  business  the  sum  of 

$ ,  and  being  to  receive  two-third  parts  or  shares  of  the 

said  profits.  And  your  orator  further  showeth  unto  your  honors 
that  your  orator  accordingly  brought  into  the  business  the 
said  sum  of  $ ,  and  that  the  said  copartnership  was  car- 
ried on  and  continued  until  the day  of ,  when  the 

same  was  dissolved  by  mutual  consent,  and  the  usual  advertise- 
ment of  such  dissolution  was  inserted  in  the Gazette. 

And  your  orator  further  showeth  that  the  said  copartnerbhip 

business  was  carried  on  in  a  house  in ,  which  at  the  time 

of  t'.ie  dissolution  of  the  said  copartnership  was  held  by  the 
said  defendant  and  your  orator  under  an  agreement  for  a  lease 
for  —^~  years  from ,  and  it  was  verbally  agreed  be- 
tween the  said  defendant  and  your  orator  that  the  said  defend- 
ant should  take  to  himself  the  benefit  of  the  said  agreement, 
accounting  to  your  orator  for  his  proportion  of  the  value 
thereof,  and  in  pursuance  of  such  agreement  the  said  defend- 
ant hath  ever  since  continued,  and  now  is  in  possession  of  the 
said  house.  And  your  orator  further  showeth  unto  your 
honors,  that  no  settlement  of  the  said  copartnership  accounts 
hath  ever  been  made  between  your  orator  and  the  said  defend- 
ant, and  that  since  the  said  dissolution  your  orator  hath  re- 
peatedly applied  to  the  said  defendant  to  come  to  a  final  settle- 
ment with  respect  thereto.  And  your  orator  w^ll  hoped  that 
the  said  defendant  would  have  complied  with  such  your  ora- 
tor's reasonable  requests,  as  in  justice  and  equity  he  ought  to 
have  done.  Bat  now  so  it  is,  etc.,  the  said  defendant  absolutely 
refuses  so  to  do.  And  your  oi'ator  charges  that  the  said  de- 
fendant hath  possessed  himself  of  the  said  copartnership  books, 
and  hath  refused  to  permit  your  orator  to  inspect  the  same, 
and  hath  also  refused  to  render  to  your  orator  any  account  of 
the  copartnership  moneys  received  by  him.  And  your  orator 
charges  that  he  has  since  the  said  dissolution  paid  the  sum  of 
$ in  respect  of  the  copartnership  debts.    And  your  ora* 
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tor  farther  charges  that  upon  a  true  and  Just  Bctllement  of  said 
accounts  it  would  appear  that  a  oousiderable  balance  is  due 
from  the  said  defendant  to  your  orator  in  respect  of  their  said 
copartnership  dealings ;  but  nevertheless  the  said  defendant  is 
proceeding  to  coUeci;  in  the  said  copartnership  debts  and  to 
apply  the  same  to  his  own  use,  which  the  said  defendant  is 
eualled  to  do  by  means  of  his  possession  of  the  books  of  ac- 
count as  aforesaid.  And  your  orator  charges  that  the  said 
defendant  ought  to  be  restrained  by  the  injunction  of  this 
honorable  court  from  collectiug  in  the  said  debts,  and  that 
some  proper  person  ought  to  be  appointed  by  this  honorable 
court  for  that  purpose.    All  which  actings,  etc. 

And  that  an  account  may  be  taken  of  all  and  every  the  said 
late  copartnership  dealings  and  transactions  until  the  time  of 
the  expiration  thereof,  and  that  the  said  P.  H.  W.  may  be  di- 
rected to  pay  to  your  orator  what,  if  anything,  shall  upon  such 
account  appear  to  be  due  from  him,  your  orator  being  ready 
and  willing,  and  hereby  offering  to  pay  to  the  said  P.  H.  W. 
what,  if  anything,  shall  appear  to  be  due  to  him  from  the  said 
joint  concern.  And  that  some  proper  person  may  be  appointed 
to  receive  and  collect  all  moneys  which  may  be  coming  to  the 
credit  of  the  said  late  copartnership.  And  that  the  said  P.  H. 
W.  may  in  the  mean  time  be  restrained  by  the  order  and  injunc- 
tion of  this  honorable  court  fr6m  collecting  or  receiving  any 
of  the  debts  due  and  owing  thereto.  [And  for  further  relief,  ] 
May  it  please,  etc. 

XX.    BILLS  FOB  REDEMPTION. 

1.    Jj'dl  to  have  goods  redelivered  which  haw  been  deposited  a9 

a  security  for  money  lent. 

Title  and  address.l 

Humbly  complaining,  showeth  unto  your  honors  your  orator 
A.  S.,  of,  etc.,  that  your  orator  having  occasion  for  a  sum  of 
money  for  the  purposes  of  his  business,  made  application  to 
P.  S.,  of,  etc.,  the  defendant  hereinafter  named,  to  lend  him 

tho  same,  and  tliereupon  the  said  P.  8.,  on  or  about ,  ad* 

▼anced  and  lent  to  your  orator  the  sum  of  $ ,  and  in" 


AUEBICAN  FOBMS.  419 

order  to  Beonre  the  repayment  thereof  with  interest,  your  ora- 
tor deposited  with  the  said  defendant  [here  insert  a  description 

of  the  goods]^  which  were  of  the  value  of  $ and  upwards, 

and  at  the  same  time  executed  and  delivered  to  the  said  defend- 
ant a  bill  of  sale  of  the  said  goods  so  deposited  with  him ;  but 
it  was  not  meant  and  intended  thereby,  either  by  your  orator  or 
the  said  defendant,  that  the  said  transaction  should  amount  to 
an  absolute  sale  of  the  said  goods  to  the  said  defendant,  but  it 
was  expressly  agreed  between  your  orator  and  the  said  defend- 
ant that  your  orator  should  nevertheless  be  at  liberty  to  redeem 
the  same.  And  your  orator  further  showeth  that  being  desir> 
ous  to  redeem  the  said  goods,  he  hath  repeatedly  applied  to  the 
said  P.  S.,  and  hath  offered  to  repay  him  the  said  sum  of 

$ ,  with  lawful  interest  thereon,  on  having  the  said  goods 

redelivered  to  him,  with  which  just  and  reasonable  requests 
your  orator  well  hoped  that  the  said  P.  S.  would  have  com- 
plied, as  in  justice  and  equity  he  ought  to  have  done.  But 
now  so  it  is,  etc.    To  the  end,  etc. 

And  that  the  defendant  may  answer  the  premises ;  and  that 
an  account  may  be  taken  of  what  is  due  to  the  said  defendant 

for  principal  and  interest  in  respect  of  the  said  loan  of  % , 

and  that  upon  payment  thereof  by  your  orator  the  said  de» 
fendant  may  be  decreed  to  deliver  over  to  your  orator  the  said 
goods  80  deposited  with  him  as  aforesaid.  {And  for  further 
rtf2i<>/.]    May  it  please,  etc.  J.  L. 

2.    BUI  by  the  Jieir  at  law  of  the  mortgagors  for  ike  redemp^ 

Hon  of  freehold  lands,^ 

[TUle  and  addreu.] 

Humbly  complaining,  showeth  unto  your  honors  the  plaint- 
iff J.  G.,  of,  etc.,  that  J.  G.,  the  elder,  late  of,  etc.,  but  now 
deceased,  and  E.,  his  wife,  now  also  deceased,  the  late  father 
and  mother  of  the  plaintiff,  were  in  the  right  of  the  said 

1  A  mortgagor  In  possession  may  maintain  a  bill  for  redemption 
whenever,  from  a  dispute  as  to  the  amount  due  or  any  other  cause, 
the  mortgagee  refuses  to  accept  payment  and  to  discharge  the  mort- 
gage. The  essential  requisites  to  maintaining  the  suit  are,  that  the 
mortgage  debt  should  be  due  and  payable,  that  the  mortgagor  should 
offer  to  pay  whatever  amount  is  due  and  should  pay  the  same  when 
ascertained  and  fixed  by  the  decree.    Pom.  Eq.  Jur.  {  1219. 
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E.  BcUcH  in  fje-simplG  of,  or  otherwise  well  entitled  to,  two 
parcels  of  real  estate,  bounded  and  described  as  follows :  I  Here 
i:isert  boundaries,  etc,  j  And  the  plalntU  further  showcth 
that  tje  said  J.  G.,  the  cider,  and  E.,  his  wife,  in  or  about  the 

year ,  made  some  conveyance  and  assij^nment  of  the  said 

premises  unto  W.  B.,  of,  etc.,  tho  defendant  hereinafter  named, 
by  way  of  mortgage,  for  securing  the  rc-paTment  of  a  certain 
Bum  of  money,  with  interest,  then  advanced  to  the  said  J.  G. 
by  "W.  B.,  or  by  J.  B.,  then  of,  etc.,  on  t-:e  part  of,  and  as  the 
agent  of,  the  said  "W.  B. 

And  the  plaintiff  further  showeth  unto  your  honors,  that  the 
said  "W.  B.,  n;x)n  or  soon  after  the  making  of  the  said  security, 
entered  into  the  potesession  of  the  said  mortgaged  premises,  or 
into  the  receipts  of  the  rents  and  profits  thereof,  and  hath  ever 
since  continued  in  such  possession  and  receipt,  and  the  suid 
W.  B.,  or  the  said  J.  B.,  on  his  behalf,  also  possessed  himself 
of  all  the  title  deeds  relating  to  the  said  premises.  And  the 
plain  tiflf  further  showeth  that  the  said  J.  G.,  the  elder,  dex>arted 
this  life  in  or  about  the  year ,  and  that  the  said  E.,  hav- 
ing survived  her  husband,  departed  this  life  on  or  about,  etc, 
intestate,  and  without  having  made,  after  the  death  of  her  said 
husband,  any  conveyance  or  disposition  of  such  right  and  inter- 
est as  she  retained  at  his  death  in  the  premises,  leaving  the 
plaintiff  her  eldest  son  and  heir  at  law,  who  thereupon  became 
entitled  to  the  equity  of  redemption  of  the  said  mortgaged 
premises. 

And  the  plaintiff  farther  showeth  nnto  your  honors,  that  the 
Baid  W.  B.  from  time  to  time  made  some  small  payments  to 
the  said  J.  G.,  the  elder,  in  his  lifetime,  and  after  liis  death  to  * 
the  said  E.,  out  of  the  rents  and  profits  of  the  said  premises. 
And  the  said  W.  B.  applied  the  greater  part  of  such  rents  and 
profits  to  his  own  use,  and  by  means  thereof  the  said  W,  B. 
hath  been  more  than  repaid  the  principal  and  interest  due  to 
him  on  the  security  of  the  said  premises.  And  the  plaintiff 
hath  frequently  applied  to  the  said  W.  B.,  and  requested  him 
to  come  to  an  account  for  the  rents  and  profits  of  the  said 
premises  so  received  by  him,  and  to  pay  over  to  the  plaintiff 
what  he  should  appear  to  have  received  beyond  the  amotint  of 


AMEBICAN  FOBMS.  421 

the  principal  and  interest  due  to  him,  and  to  deliver  np  the 
po88c88iou  of  the  said  mortgaged  premises;  and  the  plain tifif 
well  hoped  that  the  said  defendant  would  have  complied  with 
such  requests  as  in  justice  and  equity  he  ought  to  have  done, 
but  that  the  said  W.  B.,  acting  in  concert  with  divers  persons 
unknown  to  the  plaintiff,  refuses  to  comply  therewith.  lb  the 
end,  therefore,  that,  etc. 

And  that  the  said  defendant  may  answer  the  premises,  and 
that  an  account  may  be  taken  of  what,  if  anything,  is  due  to 
the  said  defendant  for  principal  and  interest  on  the  said  mort- 
gage, and  that  an  account  may  also  be  taken  of  the  rents  and 
profits  of  the  said  mortgaged  premises,  which  have  been  pos- 
sessed or  received  by  the  said  defendant,  or  by  any  other 
person  or  persons  by  his  order  or  for  his  use,  or  which  without 
his  wilful  default  or  neglect  might  have  been  received,  and  if 
it  shall  appear  that  the  said  rents  and  profits  have  been  more 
than  sufficient  to  satisfy  the  principal  and  interest  of  the  said 
mortgage,  then  that  the  residue  thereof  may  be  paid  over 
to  the  plaintiff;  and  that  the  plaintiff  may  be  pennitted  to  re- 
deem the  said  premises,  the  plaintiff  being  ready  and  willing, 
and  hereby  offering  to  pay  what,  if  anything,  shall  appear 
to  remain  due  in  resx)ect  to  the  principal  and  interest  on  the 
said  mortgage ;  and  that  the  said  defendant  may  be  decreed  to 
assign  and  to  deliver  up  possession  of  the  said  mortgaged 
premises  to  the  plaintiff,  or  to  such  person  as  he  shall  direct, 
free  from  all  encumbrances  made  by  him,  or  any  person  claim- 
ing under  him,  and  may  deliver  over  to  the  plaintiff  all  deeds 
and  writings  in  his  custody  or  power  relating  to  the  said  mort- 
gaged premises.     [And  for  farther  relief.  ]    May  it  please,  etc. 

8.    BiU  to  redeem  "by  purchaser  of  an  equity  of  redemption 
from  (lie  assignee  in  insolvency  of  tlie  mortgagor, 

[Title  and  address.] 

W.  H.,  of  S.,  in  the  county  of  P.,  in  the  Rhode  Island  district, 
a  citizen  of  tlie  State  of  Rhode  Island,  brings  this,  his  bill  of 
complaint,  against  the  president,  directors,  and  company  of 
the  W.  Bank,  a  corporation  legally  created  under  the  laws 
of  the  commonwealth  of  Massachusetts,  and  located  and  trantk 
Eq.  Pl.— 36. 
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acting  bnsineBS  in  the  city  and  county  of  W.,  in  said  common- 
wealth, all  citizens  of  the  State  of  Massachusetts. 

And  thereupon  yonr  orator  complains  and  says :  That  one 
S.  H.,  of  Nm  in  said  county  of  W.,  and  commonwealth  of  Mas- 
sachusetts, on  or  about  the  fourteenth  day  of  October,  A.  D. 
1839,  was  seised  in  fee-simple  of,  or  otherwise  well  entitled  to, 
certain  real  estate  situated  in  said  K.,  particularly  described  in 
certain  deeds  of  couyeyance  of  the  same  to  said  S.  H. — one 
from  J.  F.  and  S.  W.,  dated  December  17, 1821,  and  one  from 
J.  E.,  dated  October  11,  1822,  recorded  in  the  Registry  of 
Deeds  for  the  county  of  W,,  book  242,  page  32;  also  a  deed 
from  J.  E.  to  said  S.  H.,  dated  May  3,  1825,  recorded  iu  said 
Begisti^  of  Deeds,  book  248,  page  457,  copies  of  which  deeds  are 
hereunto  annexed,  and  made  a  part  of  this  bill  marked . 

And  your  orator  further  shows,  that  the  said  S.  H.,  on 
or  about  said  fourteenth  day  of  October,  A.  D.  1839,  made  a 
conveyance  of  said  premises,  by  way  of  mortgage,  to  one 
H.  M.  H.,  of  B.,  in  the  county  of  S.,  and  commonwealth  of 
Massachusetts,  to  secure  the  repayment  of  a  sum  of  money, 
with  interest  then  due  from  the  said  S.  H.  to  the  said  H.  M. 
H.;  and  that  subsequently,  and  on  or  about  the  seventh  day 
of  March,  A.  D.  1847,  the  said  H.  M.  H.  transferred  and 
assigned  all  his  interest  in  said  mortgage  deed,  and  in  the 
premises  therein  described,  and  in  the  debt  thereby  secured, 
to  the  defendants.  Copies  of  said  mortgage  deed,  and  of  the 
assignment  thereof,  are  hereunto  annexed,  marked,  etc.,  and 
made  a  part  of  this  bill. 

And  your  orator  further  shows,  that  after  tlie  making  of  the 
said  transfer,  and  on  the  third  day  of  DecembcT,  A.  D.  1849, 
the  said  defendants  entered  into  the  possession  of  the  said 
mortgaged  premises,  or  into  the  receipt  of  the  rents  and  profits 
thereof,  and  have  ever  since  continued  in  such  ix^session  and 
receipt. 

And  your  orator  further  shows,  that  since  the  said  mortgaged 
premises  have  been  in  the  possession  of  the  defendants,  the 
mills  and^  principal  buildings  thereon  have  been  destroyed  by 
fire,  and  that  the  same  were  insured  by  the  said  8.  H.,  who 
occupied  said  premises  under  lease  from  said  defendants  for 
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the  benefit  of  said  defendautR,  as  further  security  for  said  mort- 
gage  debt,  and  that  large  sums  have  been  paid  to  said  defend- 
ants,  on  said  policies,  and  that  they  still  hold  other  policies 
upon  the  machinery  in  said  mills,  which  was  also  destroyed  1  y 
fire,  which  policies  have  been  asHip^ned  to  said  defetidani^  as 
further  security  for,  and  in  payment  of,  said  niortpjagcd  deht, . 
and  that  the  whole  amount  of  said  policies  is  snfiicieiit  to  caiict  1 
the  greater  part,  if  not  the  whole,  of  the  residue  of  said  debt, 
which  had  not  otherwise  been  paid  by  said  S.  H.,  and  that  if  a 
just  account  were  taken  of  such  payments,  and  of  the  Hums  re- 
eeivcd,  or  to  be  received,  on  said  policies,  wliich  are  now  due  and 
payable,  and  of  said  rents  and  profits  received  by  said  defend- 
ants, tlie  whole  of  said  mortgage  debt  would  be  found  to  be 
'ustly  pai'l  and  discliai'ged. 

And  your  orator  further  shows,  that  on  the day  of 

,  A.  D.  181-,  the  equity  of  redemption  wliich  the  said 
S.  H.  retained  and  owned  in  said  property  was  transferred  to 
one  A.  W.  P.,  by  assignments  in  the  couree  of  proceedings 
under  the  insolvent  law  of  said  commonwealth  of  Massachu- 
setts, to  which  the  said  S.  H.  was  a  party,  and  that  said  A.  W.  P., 
as  6nch  assignee  of  said  S.  H.,  by  his  deed  dated  the  twenty- 
fourth  day  of  June,  A.  D.  18i4,  conveyed  said  equity  of  re- 
demption to  your  orator,  a  copy  of  which  deed  is  hereunto 
annexed,  marked,  etc. 

And  your  orator  further  shows,  that  being  the  owner  of  said 
right  of  redemption  in  said  property,  he  has  applied  to  said  de- 
fendants and  requested  them  to  come  to  an  account  for  the 
rents  and  profits  of  the  said  premises  so  received  by  them,  and 
of  the  moneys  received  by  them  from  said  8.  H,,  for  the  inter- 
est and  principal  of  said  debt,  and  from  the  said  policies  of  in- 
surance, and  to  deliver  up  the  possession  of  said  mortgaged 
premises  to  him,  upon  l)eing  paid  what,  if  anything,  should 
be  found  to  be  justly  due  to  them  upon  said  account,  which 
your  orator  is  and  has  been  ready  and  willing  to  pay,  and  is 
ready  to  bring  the  same  into  court,  if  anything  shall  be  found 
to  be  Justly  due  to  said  defendants  upon  the  proper  taking  of 
said  account  And  your  orator  well  hoped  tliat  the  said  defend- 
ants would  have  complied  with  such  requests,  as  in  justice  and 
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equity  they  ought  to  have  done;  but  the  said  defendants,  not- 
ing in  concert  with  diverH  persons  unknown  to  your  orator,  re- 
fuse to  comply  therewith,  and  insist  upon  holding  possession 
of  said  estate,  and  foreclosing  your  orator's  right  of  redemption 
tJierein,  and  retaining  said  policies,  and  the  amounts  received 
thereon,  and  said  rents  and  profits,  without  accounting  for  the 
same. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they 
can,  show  why  your  orator  should  not  have  the  relief  hereby 
prayed,  and  the  said  defendants  may  answer  the  premises,  and 
that  an  account  may  be  taken  of  what,  if  anything,  is  due  to 
the  said  defendants  for  principal  and  interest  on  the  said  mort- 
gage, and  that  an  account  may  be  taken  of  the  rents  and  profits 
of  the  said  mortgaged  premises,  which  have  been  possessed  or 
received  by  the  said  defendants,  or  by  any  other  person  or  per- 
sons, by  their  order  or  for  their  use,  or  which,  without  their 
wilful  default  or  neglect,  might  have  been  received ;  and  also 
of  all  the  sums  that  may  have  been  paid  by  said  S.  H.  or  others 
towards  the  principal  and  interest  of  said  mortgage  debt;  and 
also  of  the  policies  of  insurance  and  other  securities  which  the 
said  defendant*  havo  received,  and  of  the  sums  which  they  have 
or  might  havo  rualizt  d  tlierefrom,  on  account  of  the  principal 
and  interest  of  said  debt,  and  of  the  value  of  such  policies  r.ad 
other  securities  now  in  their  hands,  on  account  of  said  debt, 
which  they  have  not  sold  or  turned  into  money ;  and  that  the 
said  defendants  be  ordered  to  apply  the  Famo  to  the  payment 
of  said  debt ;  and  that,  if  it  shall  appear  that  said  rents  and 
profits,  and  the  payments  and  the  proceeds  of  said  policies  and 
other  securities  have  been  and  arc  moro  than  sufficient  to  pay 
the  principal  and  inten  st  of  said  mortgage  debt,  that  the  residue 
may  bo  paid  over  to  your  orator ;  and  that  your  orator  may  be 
permitted  to  redeem  the  said  premises,  your  orator  being  n  ady 
and  willing,  and  hereby  offering  to  pay  what,  if  anything,  shall 
appear  to  remain  due,  in  respect  to  the  principal  and  interest 
on  the  said  mortgage ;  and  that  the  said  defendants  may  be  de- 
creed to  deliver  up  possession  of  the  said  mortgaged  premises 
to  your  orator,  or  to  such  person  as  he  shall  direct,  free  from 
ftU  encumbrances  made  by  them,  or  any  persons  claiming  under 
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them,  and  may  deliver  to  your  orator  all  deeds  and  writingg  in 
their  custody  or  power  relating  to  the  said  mortgaged  premises; 
and  that  your  orator  may  have  such  further  and  other  relief  in 
the  premises  as  the  nature  of  this  case  shall  require,  and  to 
your  honors  shall  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orators  the 
BubpCBna  of  the  United  States  of  America,  to  be  directed  to  the 
said  president,  directors,  and  company  of  the  W.  Bank,  thereby 
commanding  them,  at  a  certain  day,  and  under  a  certain  pain 
therein  to  be  specified,  personally  to  be  and  appear  before  your 
Uon  jrs  in  this  honorable  court,  and  then  and  there  to  answer 
all  and  singular  the  premises,  and  to  stand  to,  abide,  and  per< 
form  such  order  and  decree  thereon,  as  to  your  honors  shall 
seem  meet.  W.  H. 

By  his  SoUcitorSy  T.  A.  J.  and  B.  F.  B. 

B.  &  B.,  Solicitors, 

XXI.    BILLS     RELATING    TO    THE    EXECUTION    OP 

TRUSTS. 

1.    BUI  by  an  executor  and  trustee  under  a  loiUj  to  carry  the 

trusts  thereof  into  execution,^ 

[Title  and  address.] 

Humbly  complaining,  show  unto  your  honors  the  plaintiff 
G.  R.,  of,  etc.,  executor  of  the  will  and  codicils  of  M.  S.,  late  of) 
etc.,  deceased,  and  also  a  trustee,  devisee,  and  legatee  named  in 
said  will  and  codicils,  against  J.  G.,  of,  etc.,  etc.,  and  E.,  his 
wife,  and  B.  S.,  of,  etc.,  etc.,  and  J.  S.  G.,  of,  etc.,  etc.,  that  the 
said  M.  S.,  at  the  several  times  of  making  her  will  and  codicils 
hereinafter  mentioned,  and  at  the  time  of  her  death,  was  seised 
or  entitled  in  fee-simple  of  or  to  divers  messuages,  lands,  etc., 
of  considerable  yearly  value,  in  the  several  counties  of  C.  and 

1  In  pleading  a  trust  concerning  lands,  It  need  not  be  alleged  that 
It  was  created  by  writing;  this  will  be  presumed  if  the  statute  re- 
quires a  writing  in  order  to  create  such  a  trust  as  the  bill  alleges. 
ti&mh  V.  Starr,  Deady  (U.  S.)  350.  Equity  will  enforce  all  lawful 
trusts.  If  a  trust  should  be  created  for  an  Illegal  or  fraudulent  pur- 
pose, equity  will  not  enforce  it,  nor,  it  seems,  relieve  the  person  cre- 
ating it,  by  setting  aside  the  conveyance.  When,  however,  a  trust  is 
unlawful  because  forbidden  by  statute,  the  whole  dlspoBltion  la  VQld4 
Pom.  Eq.  Jur.  {  5>87. 


426  AMEBIOAN  FOBMB, 

D.,  and  being  so  seised  or  entitled,  and  also  possessed  of  consid- 
erable personal  estate,  the  said  M.  S.,  on  or  about ,  made 

her  last  will  and  testament  in  writing,  and  which  was  duly 
signed  and  attested,  and  published  by  her,  according  to  law, 
and  thereby,  after  giving  divers  pecuniary  and  specific  legacies 
and  divers  annuities,  the  said  testatrix  gave  and  devised  unto 
the  plaintiff  all,  etc.    [Stating  the  suibstcince  of  ilie  tPiU,]    And 

the  said  testatrix  afterwards,  on  or  about ,  made  a  codicil 

to  her  said  will,  which  was  duly  signed,  attested,  and  published 
according  to  law,  and  thereby  gave,  etc.,  and  in  all  other  re- 
spects she  thereby  confirmed  her  said  will  and  all  other  codicils 
by  her  theretofore  made ;  as  by  said  will  and  the  said  several 
codicils  thereto,  or  the  probate  thereof,  to  which  the  plaintiff 
craves  leave  to  refer,  when  produced,  will  appear.  And  the 
plaintiff  further  shows  that  the  said  testatrix  M.  S.  departed 

this  life  on  or  about  -> ,  without  having  revoked  or  altered 

her  said  will  and  codicils,  save  as  such  will  is  revoked  or  altered 
by  the  said  codicils,  and  as  some  of  the  said  codicils  have  been 
revoked  or  altered  by  some  or  one  of  such  subsequent  codicils ; 
and  the  said  testatrix  at  her  death  left  the  said  E.  6.,  formerly 
E.  3.,  and  the  said  B.  8.,  her  cousins  and  co-heiresses  at  law. 

And  the  plaintiff  being  by  the  said  codicil  of  the day  of 

,  appointed  sole  executor  of  the  said  will  and  codicils,  has 

since  her  death  duly  proved  the  said  will  and  codicils  in  the 
proper  court,  and  taken  upon  himself  the  execution  thereof. 
And  the  plaintiff  further  shows  that  the  said  testatiix,  at  the 
time  of  her  death,  was  possessed  of,  interested  in,  and  entitled 
unto  considerable  personal  estate  and  effects,  and  amongst  other 
things,  she  was  entitlsd  to  an  eighth  share  and  interest  in  a  cer- 
tain copartnership  trade  or  business  of  a  tin-blower  and  tin- 
niclter,  which  was  carried  on  by  the  testatrix  and  certain  other 
persons  at ,  under  the  firm  of  S.  F.  <&  Co.,  in  which  the  tes- 
tatrix had  some  share  of  the  capital,  and  which  was  a  profitable 
business,  and  by  the  articles  of  copartnership  under  which  the 
said  business  was  carried  on,  the  plaintiff,  as  the  said  testatrix's 
personal  representative,  is  now  entitled  to  be  concerned  In  such 
share  of  the  said  business  for  the  benefit  of  the  said  testatrix's 
estate;  and  she  was  also  possessed  of  or  entitled  to  oertain 


AMEBIOAN  FOBMS.  427 

leasehold  estates  held  by  her  for  the  remainder  of  certain  long 
terms,  etc.  And  the  plain tifT  farther  shows  that  he  bas  pos- 
sessed himself  of  some  parts  of  the  testatrix's  personal  estate, 
and  has  discharged  her  funeral  expenses,  and  some  of  her  debts 
and  legacies,  and  the  plaintiff  has  also,  so  far  as  he  has  been 
able,  entered  into  possession  of  the  said  testatrix's  estates,  which 
she  was  seised  of  or  entitled  to  at  the  times  when  she  made  her 
said  will  and  codicils,  and  which  consisted  of,  etc.,  being  all  to- 
gether of  the  yearly  value  of  $ ,  or  thereabouts,  besides 

the  said  mansion-house,  and  besides  the  premises,  which,  by 

the  said  codicil,  dated  on day  of ,  are  devised  to 

the  plaintiff  for  his  own  use  and  benefit ;  and  the  plaintiff  is  de- 
sirous of  applying  the  said  testatrix's  personal  estate  and  effects, 
not  specifically  bequeathed,  in  payment  of  the  said  testatrix's 
debts,  and  of  her  legacies  now  remaining  unpaid,  and  of  the 
annuities  bequeathed  by  the  said  will  and  codicils,  so  far  as  the 
same  will  extend,  and  of  paying  the  remainder  thereof  out  of 
the  rents  and  profits  of  the  said  real  estates,  and  of  applying  the 
whole  of  the  rents  and  profits,  according  to  the  directions  of  the 
said  will  and  codicils,  as  in  justice  and  equity  ought  to  be  the  case. 
But  now  80  it  is,  may  it  please  your  honors,  that  the  said  J.  G. 
and  E.,  his  wife,  B.  S.,  and  J.  B.  G.,  in  concert  with  each  other, 
make  various  objections  to  the  plaintiff's  applying  the  said  per- 
sonal estate,  and  the  rents  and  profits  of  the  said  real  estate,  ao- 
coixling  to  the  directions  of  the  said  will  and  codicil ;  and  the 
said  defendants,  J.  G.  and  K,  his  wife,  sometimes  pretend,  that 
by  virtue  of  the  said  testatrix's  will,  they  are  entitled  to  the 
residue  of  the  said  testatrix's  personal  estate,  not  specifically 
bequeathed,  including  all  her  household  estates,  after  payment 
of  all  her  funeral  expenses  and  debts,  and  that  the  said  personal 
estate  is  not  subject  to  the  payment  of  the  several  legacies  and 
annuities  given  by  the  testatrix's  said  will  and  codicils,  but  is 
exempt  therefrom,  and  that  all  the  said  legacies  and  annuities 
ought  to  be  paid  out  of  the  rents  and  profits  of  the  said  test^ 
trix's  real  estates.  Whereas  the  plaintiff  charges  the  contrary 
of  such  pretenses  to  be  true,  and  that  the  said  personal  estate  is 
applicable  to  the  payment  of  all  the  said  testatrix's  legacies  and 
annuities,  after  satisfying  all  her  funeral  expenses  and  debts ; 
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and  the  said  J.  G.  and  E.,  bis  wife,  are  desirous  that  the  plaint- 
iff, as  the  personal  representative  of  the  said  testatrix,  should, 
by  means  of  the  said  testatrix's  share  of  the  capital  employed 
in  the  said  trade  or  business,  carry  on  the  said  trade  or  bnsi- 
ness  for  the  benefit  of  them  and  of  the  said  testatrix's  estate, 
but  which  the  plaintiff  cannot  safely  do  without  the  direction 
and  indemnity  of  this  court ;  and  the  said  J.  G.  alleges  that  he 
is  not  of  ability  to  maintain  and  educate  his  said  son,  J.  S.  G., 
who  is  an  infant  of  the  age  of  ten  years  or  thereabouts,  and  he 
therefore  claims  to  have  some  part  of  the  rents  and  profits  of 
the  said  premises  paid  to  him,  for  the  maintenance  and  educa« 
tion  of  the  said  J.  S.  G.;  and  the  plaintiff,  under  the  circum« 
stances  aforesaid,  is  unable  to  administer  the  said  personal  es- 
tate, and  to  execute  the  trusts  of  the  said  real  estates,  without 
the  directions  of  this  honorable  court,  and  the  defendants  are 
desirous  of  having  a  person  appointed  by  this  court  to  receive 
the  rents  and  profits  of  the  said  real  estates  devised  as  aforesaid 
by  the  said  fifth  codicil,  to  which  the  plaintiff  has  no  objection. 
In  consideration  whereof,  etc.    To  the  end,  therefore,  etc. 

And  that  the  trusts  of  said  will  and  codicil  may  be  i)erformed 
and  carried  into  execution  by  and  under  the  direction  of  this 
court,  and  that  an  account  may  be  taken  of  the  said  testatrix's 
personal  estate  and  effects,  not  specifically  bequeathed,  and  of 
her  funeral  expenses  and  debts,  and  of  the  legacies  and  an- 
nuities bequeathed  by  the  said  will  and  codicils,  the  plaintiff 
being  ready  and  hereby  offering  to  account  for  all  such  parts  of 
the  said  personal  estate  as  have  been  possessed  by  him,  and 
that  the  said  personal  estate  may  be  applied  in  payment  of  the 
said  funeral  expenses,  debts,  and  legacies  find  annuities  in  a 
due  course  of  administration,  and  that  the  clear  residue,  if  any, 
of  the  said  personal  estate  may  be  ascertained  and  paid  to  the 
said  defendants,  J.  G.  and  E.,  his  wife,  in  her  right ;  and  in 
case  it  shall  appear  that  the  said  personal  estate,  not  specifically 
bequeatlied,  is  not  sufficient  for  payment  of  all  the  said  funeral 
expenses,  debts,  legacies,  and  annuities,  or  that  any  parts 
thereof  are  not  payable  out  of  such  personal  estate,  then  that 
proper  directions  may  be  given  for  payment  of  such  deficiency, 
or  of  such  parts  thercQf  as  are  not  payable  out  of  the  said  per- 
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aonal  estate,  according  to  the  trusts  of  the  said  term  of  one 
hundred  years,  vested  in  the  phuntiff  as  aforesaid,  and,  that  an 
account  may  be  taken  of  the  rents  and  profits  of  the  said  real 
estates,  comprised  in  the  said  term  received  by  or  come  to  the 
hands  of  the  plaintiff,  and  that  the  same  may  be  applied  ac- 
cording to  the  trusts  of  the  said  term ;  and  that  proper  direc- 
tions may  be  given  touching  the  effects  specifically  bequeathed 
by  the  said  will  and  codicils  as  heirlooms,  and  that  proper  in- 
ventories may  be  made  thereof;  and  that  all  necessary  direc- 
tions may  be  given  touching  the  application  of  a  sufficient  jyart 
of  the  rente  and  profits  of  the  said  real  estates  to  the  main- 
tenance and  education  of  the  said  J.  3.  6.,  in  case  this  court 
shall  be  of  opinion  that  any  allowance  ought  to  be  made  for 
that  purpose ;  and  that  a  proper  person  may  be  appointed  by 
this  honorable  court  to  receive  the  rents  and  profits  of  the  said 
real  estates  devised  as  aforesaid  by  the  said  fifth  codicil.  [And 
for  further  relief,]    May  it  please,  etc. 

[Pray  subpcBna  against  «/.  G,  and  E.,  his  wife^  JB,  8,,  and 
J,  8,  G.] 

2.    Bin  to  remove  trustees,  one  refusing  to  act,  and  the  other,  a 

'  prisoner  for  debt,  having  applied  part  of  the  trust  moneys  to 

his  ovm  use.    Prayer  for  an  account,  and  for  an  injunction  to 

restrain  them  from  any  further  interference  ;  also  for  a  refer^ 

ence  to  a  master  to  appoint  new  trustees,  and  for  a  receiver,^ 

[Title  and  addreu.] 

Humbly  complaining,  show  unto  your  honors  your  orator 
and  oratrixes,  J.  E.,  of,  etc.,  and  3.,  his  wife,  and  S.  E.,  the 
younger,  spinster,  the  daughter  and  only  child  of  your  orator 
and  oratrix,  J,  E.  and  S.,  his  wife,  that  by  indenture  bearing 

date ,  and  made  between  your  orator  and  oratriz,  J.  E. 

and  S.,  his  wife,  of  the  one  part,  and  N.  B.,  of,  etc.,  and  B.  P., 
late  of,  etc.,  but  now  a  prisoner  in  the  jail  of (the  de- 

1  The  power  of  equity  to  remove  trustees  Is  confined  to  cases  of 
actual  express  trusts.  The  court  will  remove  a  trustee  who  wishes 
to  be  discharged,  on  his  own  application;  and  It  will  remove  a  trustee 
who  has  permanently  changed  his  residence  to  another  country,  or 
has  absconded,  or  has  been  guilty  of  some  breach  of  trust  or  viola- 
tion of  duty,  or  has  become  Insolvent,  or  is  incapable  through  age  or 
other  Infirmity  ot  performing  the  daties  of  the  trust.  Pom.  Eq. 
^ur.  1 106& 
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fendantfl  hereinafter  named'*  of  the  other  part,  after  redting 
that,  etc.  {SUUing  the  indenture  )  Ab  by  the  said  indenture,  to 
which  yonr  orator  and  oratrixes  crave  leave  to  refer,  when  pro- 
duced, will  appear.  And  your  orator  and  oratrixes  further 
show  unto  your  honors  that  the  said  B.  P.  hath  principally 
acted  in  the  trusts  of  the  said  indenture,  and  hath  by  virtue 
thereof,  from  time  to  time,  received  considerable  snms  of 
money  and  otlier  effects,  bnt  the  said  B.  P.  hath  applied  only  a 
small  part  thereof  upon  the  trusts  of  the  said  indenture,  and 
hath  applied  and  converted  the  residue  thereof  to  his  own  nse, 
and  in  particular  the  said  B.  P.  hath  within  a  few  months 
past,  received  a  considerable  sum  from  the  estate  and  effects  of 
the  said  C.  E.,  the  whole  of  which  he  applied  to  his  own  use. 
And  your  orator  and  oratrixes  further  show  that  they  have  by 
themselves  and  their  agentA  repeatedly  applied  to  the  said  B.  P. 
and  N.  B.  for  an  account  of  the  said  trust  property  received 
and  possessed  by  them,  and  of  their  application  thereof.  And 
your  orator  and  oratrixes  well  hoped  that  the  said  defendants 
would  have  complied  with  such  their  reasonable  request,  as  in 
justice  and  equity  they  ought  to  have  done.  But  now  so  it  is, 
etc.  {See  form  JTo.  ,  p.  •)  And  the  said  defendants  pre- 
tend that  the  trust  property  and  effects  possessed  and  received 
by  them  were  to  an  inconsiderable  amount,  and  that  they  have 
duly  applied  the  same  upon  the  trusts  of  the  aforesaid  indent- 
ure. Whereas  your  orator  and  oratrixes  charge  the  contrary 
of  such  pretenses  to  be  the  truth,  and  that  so  it  would  appear 
if  the  said  defendants  would  set  forth,  as  they  ought  to  do,  a 
full  and  true  account  of  all  and  every  the  said  trust  property 
and  effects  which  they  have  respectively  possessed  and  received, 
and  of  their  application  thereof.  And  your  orator  and  ora« 
trixes  charge  that  the  said  B.  P.  threatens  and  intends  to  use 
other  parts  of  the  said  trust  property,  and  to  apply  the  same 
to  his  own  use,  unless  he  is  restrained  therefirom  by  the  injuno- 
tion  of  this  honorable  court.  And  your  orator  and  oratrixes 
further  charge  that  he,  as  well  as  the  said  N.  B.,  ought  to  be 
removed  from  being  trustees  under  the  said  indenture,  and  that 
some  other  persons  ought  to  be  appointed  by  this  honorable 
court  as  such  trustees  in  theii*  place  and  stead,  and  that  in  the 
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mean  time  some  proper  person  ought  to  be  appointed  to  receive 
and  collect  the  said  tmst  property.    All  which  actings,  etc. 

And  that  the  said  defendants  may  answer  the  premises ;  «od 
that  an  account  may  be  taken  ot  all  and  every  the  said  trust 
property  and  effects  which  have,  or  but  for  the  wilful  defaylt 
or  neglect  of  the  said  defendants,  might  have  been  received  by 
them,  or  either  of  them,  or  by  any  other  person  or  persons,  by 
their  or  either  of  their  order,  or  to  their  or  either  of  their  use ; 
and  also  an  account  of  their  application  thereof ;  and  that  the 
said  defendants  may  respectively  be  decreed  to  pay  what  shall 
appear  to  be  due  from  them  upon  such  account ;  and  that  the 
said  defendants  may  be  removed  from  beiug  trustees  under 
the  said  indenture,  and  that  it  may  be  referred  to  one  of  the 
masters  of  this  honorable  court  to  appoint  two  other  persons 
to  be  the  trustees  under  the  said  indenture  in  their  place  and 
stead ;  and  that  in  the  mean  time  some  proper  person  may  be 
api)ointed  to  receive  and  collect  the  said  trust  estate  and  effects, 
and  that  the  said  defendants  may  be  restrained  by  the  order 
and  injunction  of  this  honorable  court  from  any  further  inter- 
ference therein.    \And  for  further  relief,  ]    May  it  please,  etc. 

8.    BUI  for  the  appointment  of  a  new  trustee  under  a  marriage 
settlement  in  the  room  of  one  desirous  to  be  discharged^ 
there  being  no  such  power  therein  contained, 
[Title  and  addreu.\ 

Humbly  complaining,  show  unto  your  honors  your  orators 
and  oratrixes,  I.  M.  P.,  of,  etc.,  and  E.,  his  wife,  and  A.  P.  and 
C.  P.,  infants  under  the  age  of  twenty-one  years,  by  the  said  I. 
M.  P.,  their  father,  and  next  friend,  and  S.  N.  M.,  of,  etc  (^ihe 
other  trustees  under  the  settlement) »  that  by  certain  indent- 
nres  of  three  parts,  and  made  or  expressed  to  be  made  between, 
etc.  ( Stating  the  indenture  of  settlement, )  But  the  saidiudent- 
Qie  contained  no  power  or  authority  to  appoint  a  new  trustee 
in  the  place  or  stead  of  either  of  the  said  trustees  therein 
named,  who  should  decline  to  act  in  the  said  trusts,  or  be  de- 
sirous to  be  removed  therefrom.  As  in  and  by  the  said  indent- 
ures, eto.  And  your  orators  and  oratrixes  further  show  unto 
yonr  honors  that  thesaid  intended  marriage  was  soon  afterwards 
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bad  and  solemnized  between  your  orator  I.  M.  P.  and  yonr  ora- 
trix  E.  P.;  and  tbat  your  orator  and  oratrix,  A.  P.  and  0.  P., 
are  the  only  children  of  the  said  marriage.  And  your  orators 
and  oratrixes  further  show  that  the  said  defendant  I.  P.  L.  de- 
clines to  act  in  the  trusts  of  the  said  indenture,  and  is  desirous 
to  be  discharged  tlierefrom,  but  by  reason  that  no  power  is  re- 
served  in  the  said  indenture  for  the  appointment  of  a  new 
trustee,  your  orators  and  oratrixes  are  advised  that  he  cannot 
be  discharged  from  such  trusts,  nor  any  new  trustee  appointed 
without  the  aid  of  this  honorable  court.  To  the  end,  therefore, 
that  the  said  defendant  I.  P.  L.  may,  upon  his  corporal  oath,  etc. 
And  that  the  said  defendant  may  answer  the  premises ;  and 
that  it  may  be  referred  to  one  of  the  masters  of  this  honorable 
court  to  appoint  a  new  trustee  under  the  said  marriage  settle- 
ment, in  the  place  and  stead  of  the  said  defendant ;  and  that 
the  said  defendant  may  be  directed  to  join  in  such  instrument 
or  instruments  as  may  be  necessary  for  conveying  or  releasing 
the  said  trust  premises  to  your  orator  S.  N.  M.  and  such  new 
trustee  upon  the  trust  of  the  said  settlement ;  and  that  there- 
upon the  said  defendant  may  be  discharged  from  the  trusts  of 
the  said  indenture.    [  And  for  further  relief.  ]    May  it  please,  etc. 

XXn.    BILLS  TO  BESTRAIN  WASTE.^ 

1 .    B'iUbya  landlord  against  a  lessee  for  years  to  prevent  waste, 

[TUle  and  address  J] 

Humbly  complaining,  showeth  nnto  yonr  honors  your  orator 
A.  B.,  of,  etc.  That  your  orator  before  and  at  the  time  of 
making  the  indenture  hereinafter  mentioned  was  seised  in  his 
demesne  as  of  fee,  of  and  in  certain  tenements,  with  the  appur- 
tenances, situate  at  L.,  in  the  county  of  N.,  hereinafter  particu* 
larly  described ;  and  being  so  seised  by  a  certain  indentnre. 

bearing  date  the day  of ,  in  the  year ,  and 

made  between  your  orator  of  the  one  part,  and  C.  D.,  of,  etc.  (the 
defendant  hereinafter  named) ,  of  the  other  part,  your  orator  did 
demise,  lease  set,  and  to  farm  let,  unto  the  said  CD.,  his  esecu- 

1  An  Inlanctlon  win  be  granted  In  all  cases  wh«re  an  action  at 
law  would  lie  to  recover  possession  of  the  land  wasted,  or  to  recover 
damages.  It  will  also  be  granted  to  restrain  threatened  waste,  al- 
though  none  has  actually  been  committed.    Pom.  £>%.  Jur.  (  IStf^ 
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ton,  adminititratorSi  and  assigns,  all,  etc.  [Sere  describe  from 
the  lease  the  subject  of  the  demise,^  To  hold  the  same,  with  the 
appurtenances,  unto  the  said  G.  D.,  his  executors,  administra- 
tors, and  assigns,  from  the day  of ,  then  last  past, 

for  the  term  of —  years  thence  next  ensuing,  at  the  yearly 

rent  of  £ ;  and  the  said  C.  D.  did  thereby,  for  himself,  his 

executors,  administrators,  and  assigns^  covenant,  promise,  and ' 
agree,  with  your  orator;  his  heirs  and  assigns,  that  he,  the  said 
G.  D.,  his  executors,  administrators,  or  assigns,  would,  during 
the  said  term,  keep  the  said  premises  in  good  repair,  a<id  manage 
and  cultivate  the  said  farm  and  landf»  in  a  proper,  husband-like 
manner,  according  to  the  custom  of  the  country,  as  by  the  said 
indenture  of  lease,  reference  being  thereunto  had,  will  more 
fully  appear.  And'  your  orator  further  showeth  unto  your 
honors,  that  the  said  G.  D.,  under  and  by  virtue  of  the  said 
indenture,  entered  upon  the  said  demised  premises,  with  the 
appurtenances,  and  became  and  was  possessed  thereof  for  the 
said  term,  so  tohim  granted  thereof  by  your  orator  as  afore- 
said. And  your  orator  further  showeth  unto  your  honors  that 
at  the  time  the  said  G.  D.  entered'  upon  the  said  premises,  the 
same  were  in  good  repair  and  condition,  and  your  orator  hoped 
the  sail  G.  D.  would  so  have  kept  the  same,  and  have  culti- 
vated the  said  lands  in  a  proper  and  husband-like  manner  ac- 
cording to  the  custom  of  the  country,  and  that  such  part  of  the 
said  premises  as  consisted  of  ancient  meadow  or  pasture  ground, 
would  have  remained  so,  and  not  have  been  plowed  up,  and 
converted  into  tillage ;  and  that  no  waste  would  have  been 
committed  on  the  said  premises.  But  now  so  it  is,  may  it 
please  your  honors,  the  said  G.  D.,  combining,  etc.,  pretends 
that  the  said  premises  now  are  in  as  good  repair  as  when  he 
entered  in  or  to  the  same,  and  that  he  has  cultivated  the  said 
farm  and  lands  in  a  proper  and  husband-like  manner,  and  that 
no  waste  has  been:  committed  by  him  thereon.  Whereas  your 
orator  charges,  that  the  said  premises,  and  the  buildings,  out- 
houses, gates,  stiles,  rails,  and  fences,  were  in  a  good  and  per- 
fect state  and  condition  when  the  said  G.  D.  entered  upon  the 
said  premises,  but  now  are  very  ruinous  and  bad,  and  the  land 
Tesy  much  deteriorated,  from  the  wilful  mismanagement  and 
Eq.Pl.— 87. 
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improper  cultivation   thereof  by  the  said  G.  D.,  who  has 

plowed  up  certain  fields  called  ,  containing  respecft- 

ively acres,  and  has  otherwise  committed  great  spoil, 

waste,  and  destruction  in,  upon,  and  about  the  said  premises ; 
and  your  orator  further  charges,  that  the  said  G.  D.  ought 
to  put  the  said  premises  into  the  same  condition  they  were 
in  when  he  entered  thereon,  and  to  make  your  orator  a 
reasonable  compensation  for  the  waste  and  damage  done  or 
occurred  thereto ;  and  that  the  said  G.  D.  ought  to  be  re- 
strained bj  the  order  and  injunction  of  this  honorable  court 
from  plowing  up  the  remaining  pasture  fields,  part  of  tbie 

said  demised  premises,  and  particularly  the  fields  called 

and ,  and  containing  respectively  acres,  which 

be  threatens  to  do,  and  also  nistrained  from  committing  any 
further  or  other  waste,  spoil,  or  destruction,  in  and  about, 
or  to  the  said  estate  and  premises,  or  any  part  thereof. 
All  which,  etc.  And  that  the  said  G.  D.  may  be  compelled 
by  the  decree  of  this  honorable  court  to  put  the  said  prem- 
ises into  such  repair  and  condition,  in  every  respect,  as  far 
as  circumstances  will  permit,  as  the  same  were  in  when  he 
entered  upon  the  same,  under  and  by  virtue  of  such  demise  as 
aforesaid;  and  may  also  be  decreed  to  make  a  reasonable  com- 
pensation to  your  orator  for  all  waste  done,  committed,  or  suf- 
fered by  him  on  the  said  premises,  and  all  damage  occasioned 
thereto  by  his  mismanagement  or  neglect  (your  orator  Lertby 
waiving  all  pains  and  penalties  incurred  by  the  said  C.  D.  on 
account  of  committing  waste  on  the  said  premises),  and  that 
he  may  be  decreed  to  keep  the  said  premises  in  good  and  suf- 
ficient repair  and  condition  during  the  remainder  of  his  inter- 
est therein,  and  to  manage  and  cultivate  the  said  farm  and 
lands  in  a  proper  and  husband-like  manner,  according  to  the 
custom  of  the  country,  and  that  he  may  be  likewise  restrained 
by  the  order  and  injunction  of  this  honorable  court  from 
plowing  up  the  said  remaining  pasture  fields,  forming  part  of 
the  said  demised  premises,  and  particularly  the  said  fields  called 

and  ,  and  from  committing  or  permitting  any 

fiiriher  waste  or  spoil,  in,  on,  or  to  the  said  demised  premiees, 
or  any  part  thereof.    [And  for  general  relief,  ]    Kay  it  plM8e» 
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etc.  [  End  hy  pt'aying  an  injunction  in  the  terms  of  (fie  prayer,, 
and  hy  praying  process  of  suhpcBna,  against  the  said  C\  D.] 

2.  BiU  hy  landlord  against  lessee  for  years,  who  had  plowed 
up  lands  contrary  to  Hie  terms  of  his  lease,  and  had  suffered 
the  farm  to  continue  out  ofrrpair, 

[Title  and  address.] 

Humbly  complaining,  showeth  unto  your  honora  your  orator 

A.  B.,  of ,  that  your  orator  being  seioed  in  fee-simple  of 

or  otherwise  well  entitled  unto  the  premises  hereinafter  de- 
scribed, did  by  a  certain  indenture  bearing  date  ,  and 

made  between  your  orator  of  the  one  part,  and  C.  D.,  of 

(the  defendant  hereinafter  named),  of  the  other  part,  demised, 
lease  set,  and  to  farm  let,  unto  the  said  C.  I>.,  his  executors,  ad- 
ministrators, and  assigns,  all  that  messuage,  etc.  |  Describing 
the  premises  as  m  the  lease,  ]  To  hold  the  same  with  their  ap- 
purtenances unto  the  said  0.  D.,  his  executors,  administratorsi 

and  assigns,  from  the day  of then  last  past,  for 

the  term  of years  thence  next  ensuing,  at  the  yearly  rent 

of  $ ,  payable  quarterly  as  therein  mentioned,  and  under 

and  subject  to  the  covenants,  stipulations,  and  agreements 
therein  contained  on  the  part  of  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  to  be  observed  and  performed.  In 
which  said  indenture  is  contained  a  covenant  on  the  part  of  the 
said  C.  D.  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  that  he,  the  said  G.  D.,  his  executors,  administrators, 
and  assigns,  should  and  would,  etc.  [Stating  slwrUy  the  cove' 
narU  to  keep  the  huildings  and  premises  in  repair y  and  also  to 
manage  and  cultivate  the  lands,\  As  by  the  said  indenture  to 
which  your  orator  craves  leave  to  refer,  when  produced,  will 
more  fully  appear.  And  your  orator  further  showeth  that  the 
said  0.  D.  took  possession  of  all  the  said  demised  premises,  and 
that  the  same  were  then  in  good  repair  and  condition,  but  have 
smce  become  veiy  ruinous  and  bad,  and  the  said  lands  very 
much  deteriorated  from  the  wilful  mismanagement  and  im- 
proper cultivatit.n  thereof,  by  or  on  the  part  of  the  said  C.  D., 
and  that  he  has  plowed  up  certam  fields  called ,  con- 
taining   acres,  contrary  to  the  terms  of  the  said  lease, 
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and  has  otherwise  eommitted  great  spoils,  waste,  and  destmo- 
tion,  in,  upon,  and  about  the  said  demised  messuage,  etc.,  and 
premises.  And  your  orator  further  showeth  that  he  hath  fre- 
quently, by  himself  and  his  agents,  applied  to  the  said  G.  D. 
and  requested  him  to  put  the  -said  messuage,  etc.,  and  all  the 
buildings,  fences,  gates,  stiles,  and  rails,  into  good  repair,  and 
to  keep  the  same  in  good  and  sufficient  repair  during  the  re- 
mainder of  the  said  term,  and  to  make  satisfaction  to  your 
orator  for  all  the  damage  done  to  the  said  estate,  by  his  mis- 
management or  neglect  in  the  management  thereof,  according 
to  the  terms  of  the  said  lease  and  course  of  husbandry  practiced 
in  the  neighboring  country ;  and  your  orator  hath  also  in  like 
manner  requested  him  not  to  plow  up  any  other  of  the  said 
lands  demised  to  him  as  aforesaid,  which  he  is  not  at  liberty  to 
plow,  according  to  the  terms  of  the  said  lease.  And  your  on^ 
tor  hoped  that  the  said  0.  D.  would  have  complied  with  such 
applications  and  requests,  as  in  justice  and  equity  he  ought  to 
have  done.  But  now  so  it  is,  etc.,  the  said  C.  D.  absolutely  re- 
fuses so  to  do ;  and  he  at  times  pretends  that  the  said  messuage 
or  tenement,  and  all  the  out-houses  and  out-buildings  there- 
unto belonging,  and  all  the  buildings,  fences,  gates,  and  stiles, 
on  the  said  lands,  have  been  constantly,  during  his  possession 
thereof,  and  now  are,  in  good  repair  and  condition,  and  that  he 
hath  never  plowed  up  any  part  of  the  said  demised  lands  which 
he  was  not  at  liberty  to  plow  by  the  terms  of  the  said  lease,  and 
the  course  of  husbandry  used  and  approved  in  the  neighborhood 
thereof,  and  that  he  hath  never  in  any  manner  neglected  the 
manuring  or  taking  care  of  any  part  tiiereof,  but  that  he  hath 
constantly  used  and  employed,  cultivated  and  manured  all  such 
lands  in  a  proper,  regular,  and  careful  manner  according  to 
the  terms  of  the  said  lease,  and  a  good  course  of  husbandry  used 
and  practiced  in  the  neighboring  country,  and  that  all  the  said 
demised  premises  are  in  as  good  plight  and  condition  in  all  re- 
spects as  the  same  were  when  he  entered  thereon.  Whereas 
your  orator  charges  the  contrary  of  all  such  pretenses  to  be  the 
truth.  And  your  orator  further  charges  that  the  said  farm  and 
premises  are  now,  from  the  neglect  and  gross  mismanagement 
of  the  said  defendant,  worth  to  be  sold  the  sum  of  $ — - —  lees 
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than  the  same  were  worth  to  be  sold  when  the  said  0.  D.  first 
took  possession  thereof,  and  that  it  would  cost  the  sum  of 

$ and  upwards  to  put  the  same  into  as  good  plight  and 

condition  as  the  same  were  in  at  the  time  of  the  date  of  the  said 
indenture  of  lease.  And  your  orator  further  charges  that  the 
said  0.  D.  ought  to  put  the  said  demised  messuage,  etc.,  and 
premises  into  good  repair  and  condition,  and  to  make  a  reason- 
able compensation  to  your  orator,  for  the  waste  and  damage 
done  or  arisen  thereto.  And  your  orator  charges  that  the  said 
defendant  threatens  and  intends  to  plow  up  the  other  or  re- 
maining pasture  fields  called ,  part  of  the  said  demised 

premises,  and  that  he  ought  to  be  restrained  therefrom,  and 
from  committing  any  further  or  other  waste,  spoil,  or  destruc- 
tion, in,  upon,  or  to  the  said  farm,  lands,  and  premises,  or  any 
part  thereof.    All  which  actings,  etc. 

And  that  the  said  defendant  may  be  compelled  by  the  decree 
of  this  honorable  court  to  put  the  said  messuage,  etc.,  and 
premises  into  good  and  sufficient  repair,  and  to  make  satisfac- 
tion to  your  orator  for  all  waste  done,  committed,  permitted,  or 
suffered  by  him,  on  the  said  farm,  lands,  and  premises,  and  all 
damage  done  by  him,  or  occasioned  thereto,  by  his  mismanage- 
ment or  neglect  (your  orator  hereby  waiving  all  forfeitures  and 
penalties  incurred  by  the  said  defendant  on  account,  or  in  re- 
spect of  the  waste  done  or  committed  by  him  on  the  said  de- 
mised premises).  And  that  the  said  defendant  may  be  decreed 
to  keep  the  said  farm,  lands,  and  premises  in  good  and  suffi- 
cient repair  and  condition  during  the  continuance  of  his  inter- 
est therein,  and  to  manage  and  cultivate  the  said  farm  and 
lands  in  a  proper  and  husband-like  manner,  according  to  the 
terms  of  the  said  lease,  and  the  custom  of  the  country.  And 
that  he  may  be  restrained  by  the  injunction  of  this  honorable 
court  from  plowing  up  the  said  remaining  fields  forming  part 
of  the  said  demised  premises,  and  particularly  the  said  fields 

called ,  and  from  committing  or  permitting  any  further 

or  other  waste  or  spoil  on  or  to  the  said  demised  premises,  or 
any  part  thereof,  and  that  all  proper  directions  may  be  given 
for  effectuating  the  purposes  aforesaid,  {And  for  further  relief  ] 
May  it  please,  etc. 
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CHAPTER  III. 

OBiaiNAL  BILIiS  NOT  PRAYING  BELIEF. 

XXin.    BILLS  TO  PEBPETUATE  TESTIMONY.i 

!•    Bill  by  devisee  in  fee  in  posaessiony  to  perpetuaJte  the  teati' 

mony  of  the  loUness  to  a  vriU, 

[Title  and  address.] 

Humbly  complaining,  showeth  unto  your  honors  your  orator 
T.  H.,  of,  etc.,  brother  of  the  half  blood  and  devisee  named  in 
the  last  will  and  testament  of  T.  B.,'of,  etc.,  deceased,  that  the 
said  T.  B.  was  in  his  lifetime,  and  at  the  time  of  his  death, 
seised  or  entitled  to  him  and  his  heirs  of  or  to  divers  freehold 
estates,  situate  in  the  several  places  hereinafter  mentioned,  and 
divers  other  places,  of  considerable  yearly  value  in  the  whole, 
and  being  seised  or  entitled,  and  being  of  sound  and  disposing 
mind,  memory,  and  understanding,  he  made  his  last  will  and 
testament  in  writing,  bearing  date,  etc.,  which  was  duly  exe- 
cuted by  him,  in  the  presence  of,  and  attested  by  three  credible 
persons,  whose  names  are  [here  inser't  the  names  of  the  subscrib- 
ing/ tminesses],  and  which  will,  with  the  attestation  thereof,  is 
in  the  words  following,  that  is  to  say:  [stating  the  wiR  ver- 
batim, ]    And  your  orator  further  showeth  that  the  said  T.  B. 

afterwards,  and  on  or  about ,  departed  this  life  without 

revoking  or  altering  his  said  will,  or  any  part  thereof,  where- 
upon your  orator,  by  virtue  of  the  said  will,  became  entitled  in 

1  A  suit  to  perpetuate  testimony  could  only  be  maintained  where 
plaintiff  had  at  the  time  some  right,  vested  or  contingent,  to  which 
the  testimony  would  relate;  but  such  right  could  not  then  be  Investi- 
gated, established,  or  defended  by  an  action  at  law.  As  the  founda- 
tion of  the  suit,  the  plaintiflf  in  it,  not  yet  being  in  possession  of  the 
property  in  question,  might  have  a  future  interest,  to  take  effect 
only  upon  the  happening  of  some  future  or  perhaps  contingent 
event:  or  he  might  have  an  immediate  present  interest,  being  in 

Sossession  of  the  property,  and  his  possession  not  yet  actually 
isturbed,  but  threatened  with  disturbance  or  contest  by  the  de- 
fendant at  some  future  time;  in  either  of  which  cases  he  could  Im- 
mediately bring  no  acti6n  at  law  to  maintain  or  defend  his  right 
Pom.  Eq.  Jur.  f  211. 
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fee-simple  to  all  bis  said  freehold  estates,  subject  as  to  such 
part  thereof  as  aforesaid,  to  the  payment  of  so  much  of  the 
faneral  expenses,  debts,  and  legacies  of  the  said  T.  R.  as  his 
personal  estate  may  fall  short  to  pay ;  and  your  orator  accord- 
ingly, soon  after  the  death  of  the  said  T.  B.,  entered  npon  and 
took  possession  of  all  the  said  estates,  and  is  now  in  possession 
and  receipt  of  the  rents  and  profits  thereof  and  in  the  posses- 
sion and  enjoyment  thereof.  And  your  orator  well  hoped  that 
he  and  his  heirs  and  assigns  would  have  been  permitted  to  en- 
joy the  same  quietly  without  any  interruption  from  any  person 
whomsoever.  But  now  so  it  is,  may  it  please  your  honors,  that 
T.  H.,  of,  etc.,  who  claims  to  be  cousin  and  heir  at  law  of  the 
said  T.  B.,  alleging  that  he  is  the  only  or  eldest  son  of  T.  H. 
and  M .,  his  wife,  both  deceased  (which  said  M.  H.,  as  is  also  al- 
leged, was  the  only  child  of  S.  B.,  who,  as  is  likewise  alleged, 
was  the  only  brother  of  the  father  of  the  said  T.  B.  that  left  any 
issue),  combining  and  confederating  with  divers  persons  un- 
known to  your  orator,  pretends  that  the  said  T.  B.  did  not  make 
such  last  will  and  testament  in  writing  as  aforesaid,  or  that  he 
was  not  of  sound  and  disposing  mind  and  memory  at  the  making 
thereof,  or  that  the  same  was  not  executed  in  such  manner  as 
by  law  is  required  for  devising  real  estates ;  and  therefore  he 
insists  that  your  orator  hath  not  any  right  or  title  to  the  real 
estates  late  of  the  said  T.  B.,  or  any  part  thereof,  but  that  on 
his  death  the  same  descended  unto  him  the  said  T.  H.,  as  his 
heir  at  law.  Whereas  your  orator  charges  the  contrary  of  such 
pretenses  to  be  true.  But  nevertheless  the  said  T.  H.  refuses 
to  contest  the  validity  of  the  said  will  during  the  lifetime  of  the 
subscribing  witnesses  thereto,  and  he  threatens  that  he  will  here* 
after  dispute  the  validity  of  the  said  will  when  all  the  subscrib- 
ing witnesses  thereto  are  dead,  whereby  your  orator  and  his  heirg 
and  assigns  will  be  deprived  of  the  benefit  of  their  testimony. 
All  which  pretenses  of  the  said  confederate  are  contraiy  to 
equity  and  good  conscience,  and  tend  to  injure  and  oppress 
your  orator  in  the  premises,  in  consideration  whereof  and 
forasmuch  as  your  orator  cannot  perpetuate  the  testimony 
of  the  subscribing  witnesses  to  the  said  will,  without  the 
assiBtance  of  a  court  of  equity.    To  the  end,  therefore,  that  the 
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said  T.  H.  may  show,  if  he  can,  why  your  orator  should  not 
have  the  testimony  of  the  said  witnesses  perpetoated. 

And  that  your  orator  may  be  at  liberty  to  examine  his  witnesses 
with  respect  to  the  execution  and  attestation  of  the  said  will 
and  sanity  of  mind  of  the  said  T.  B.  at  the  making  of  the  same, 
BO  that  tiieir  testimony  may  be  perpetuated  and  preserved. 
May  it  please,  etc.    [  This  biU  should  not  pray  for  relief,} 

[Pray  subpoena  against  T,  E.] 

XXIV.    BILLS  TO  TAKE  TESTIMONY  DE  BENE  ESSE.1 

1.    BiU  to  take  the  testimony  of  witnesses  de  bene  esse  for 

various  causes. 
[Title  and  addreM.) 

Humbly  complaining,  showeth  unto  your  honors  A.  B.,  of 
,  that  an  action  at  law  is  now  pending  in  the  court  of 

,  wherein  your  orator  is  plaintiff,  and  C.  D.,  of ,  is 

defendant  [or  the  reverse],  touching  and  concerning  [here  de- 
scribe the  cause  of  action}  which  has  not  yet  been  committed  to  a 
jury ;  and  your  orator  further  shows  that  one  E.  F.,  of  ,  of 

the  age  of  seventy  years,  or  upwards  [or,  without  stating  the  age, 
a  person  of  iufirm  health,  or  laboring  under  a  certain  disease,  or 
who  is  about  to  depart  out  of  the  jurisdiction  of  the  said  court,  or 
who  is  the  sole  witness  to  the  fact  of ],  so  that  his  testi- 
mony is  in  danger  of  being  lost  to  your  orator  at  the  said  trial, 
by  reason  of  death  [or  absence],  is  a  material  and  important  wit- 
ness for  your  orator,  inasmuch  as  the  said  E.  F.  is  acquainted 
with  the  fact  {here  state  tfw  witness*  expected  evidence)  [or,  inas- 
much as  the  said  E.  F.  is  the  pole  person  who  has  knowledge  of 

the  fact  of ],  which  fact  it  is  material  and  necessary  for 

your  orator  to  prove  on  the  trial  of  the  said  action  at  law. 

1    Tbls  mode  of  taking  tfMSttmony  throagh  an  eqaitable  salt  has 
become  entirely  obsolete  througbout  tbe  United  States.    Ample 


powers  were  lone  ago  conferred  by  statutes  upon  the  various  courts 
of  law,  to  permit  and  direct  the  testimony  of  aged,  or  infirm,  or 
other  witnesses,  to  be  taken  preliminary  to  the  trial  In  any  pending 
proceeding,  under  all  the  circumstances  which  would  have  author- 
ized a  suit  to  take  the  testimony  de  bene  ene;  and  also  to  permit  and 
direct  the  Issuing  of  commissions  to  other  States  and  to  foreign 
countries,  for  the  purpose  of  taking  the  testimony  of  absent  wit- 
nesses under  like  circumstances.  These  statutory  methods,  being 
more  simple,  speedy,  and  efficacious,  have  wholly  superseded  .this 
branch  of  tbe  auxiliary  Jurisdiction  of  equity.    Pom.  £q.  Jur.  {  21& 
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In  consideration  whereoi,  ftnd  forasmuch  as  your  orator  can- 
not be  secure  of  having  the  testimony  of  the  said  witness,  at 
the  trial  of  the  said  action,  without  the  aid  of  a  court  of  equity, 
in  causing  the  same  to  be  taken  de  bene  esse,  and  tbat  your  ora- 
tor may  be  at  liberty  to  have  the  same  so  taken,  under  a  com- 
mission or  commissions  issuing  out  of  this  honorable  court* 
May  it  please  your  honors  to  grant  unto  your  orator  a  writ 
of  subpoena  to  be  directed  to  the  said  C.  I>.,  thereby  command- 
ing him,  at  a  certain  day,  and  under  a  pain  to  be  therein  lim- 
ited, personally  to  be  and  appear  before  your  honors  in  tbis 
honorable  court,  and  then  and  there  full,  true,  direct,  and  per- 
fect answer  make,  to  all  and  singular  the  premises,  and  to 
show  cause,  if  he  can,  why  your  orator  should  not  have  the 
testimony  of  the  said  witness  taken  de  bene  esse, 

XXV.    BILLS  FOR  DISCOVEKY.i 

1.    BlU  for  discovery  in  aid  of  an  action  at  law.^ 
\TUU  and  address.} 
Humbly  complaining,  show  unto  your  honors  the  plain  ti£b 

1  Modern  legislation  has  greatly  Interfered  with  the  practical  ex- 
ercise of  the  auxiliary  Jarlsdictlon  for  a  discovery  by  introducing 
simpler  and  more  efficacious  methods  in  Its  stead,  and  by  thus  ren- 
dering s  resort  to  It  unnecessary  and  even  Inexpedient.  Pom.  £q. 
Jur.  (  193.  In  some  of  the  States  the  suit  for  "  disco verv,"  properly 
so  called,  is  expressly  abolished  by  statute;  and  In  all  of  them  ft 
la  utterly  Inconsistent  with  both  the  fundamental  theory  and  with 
the  particular  doctrines,  rules,  and  methods  of  the  reformed  proced- 
ure. In  the  other  commonw^ths,  where  the  common  law  and  the 
equity  jurisdictions  are  still  preserved  distinct  from  each  other, 
whether  possessed  by  the  same  court,  or,  as  in  a  very  few  States,  by 
separate  tribunals,  the  statutes  permit  the  parties  to  all  civil  actions 
and  proceedings,  both  at  law  and  In  equity,  to  testify  in  their  own  be- 
half, and  to  be  examined  as  witnesses,  in  the  ordinary  manner,  on 
behalf  of  their  adversaries;  and  also  provide  summary  and  simple 
xnodes  for  compelling  the  disclosure  and  production  and  inspection, 
by  the  parties  to  any  action,  of  documents,  books,  and  the  like  ma- 
terial, to  the  opposite  party,  for  maintaining  his  cause  of  action  or 
defense.  Notwithstanding  these  great  changes  made  by  statutes, 
which  seem  to  remove  the  very  foundation  for  any  interposition  by 
equity,  it  has  generally  been  held  that  the  legislature  has  not  abridged 
nor  affected  the  auxiliary  equitable  Jurisdiction  to  entertain  suits  for 
mere  discovery  of  evidence  and  production  of  documents,  and  that 
such  equitable  Jurisdiction  still  exists  where  not  expressly  abolished 
by  the  statutes.    Pom.  £q.  Jur.  {  193. 

2  An  averment  of  necessity  for  discovery  is  not  essential,  and  a 
demurrer  will  not  be  sustained  for  want  of  it,  if  the  discovery  sought 
Is  in  aid  of  the  averments  in  the  bill.  Lancy  v.  Randlett,  6  Am.  St. 
Bep.  160.   Bat  a  bill  for  discovery  ia  insufficient  if  it  fails  to  show  the 
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P.  K.,  of  etc.,  J.  A.,  of  etc.>  and  J.  B.,  of,  etc,  that  by  an  in- 
denture of  asbignment  bearing  date ,  and  made  between 

J.  G.  and  J.  W.,  therein  described,  of,  etc.,  of  the  first  part,  the 
several  persons  who  had  thereunto  set  their  hands  and  affixed 
their  seals,  creditors  of  the  said  J.  G.  and  J.  W.,  as  copartners 
as  aforesaid,  or  of  the  said  J.  G.,  on  his  own  separate  acoonnt, 
of  the  second  part,  and  the  plaintifb  of  the  third  part,  they,  the 
said  J.  G.  and  J.  W.  (amongst  other  things),  bargained,  etc. 
[aetting  out  that  paH  showing  the  assignment  to  the  ptein^^s, 
and  partievJarly  the  clattse  which  gives  them  power  to  sue],  as 
in  and  by,  etc.  And  the  plaintifEs  further  show  onto  your 
honors,  that  at  the  time  of  the  execution  of  the  said  indenture, 
there  was  Justly  due  and  owing  to  the  said  J.  G.  and  J.  W.,  on 
their  partnership  account,  from  B.  K.,  of,  etc.  (the  defendant 
hereinafter  named) ,  the  sum  of  $— ,  being  the  balance  of 
an  account  between  the  said  J.  G.  and  J.  W.,  the  particulars 
whereof  are  set  forth  in  the  schedule  hereto.  And  the  plain  tifGs 
further  show  that  they  have  repeatedly  applied  to  the  said  B.  K. 
to  pay  to  them,  as  such  trustees  as  aforesaid,  the  said  sum  of 

$ ,  with  which  just  and  reasonable  requests  the  plaintiflB 

well  hoped  the  said  defendant  would  have  complied,  as  in  jus- 
tice and  equity  he  ought  to  have  done. 

But  now  so  it  is,  etc.,  he  has  absolutely  refused  so  to  do ;  and 
the  plaintiffs  have  therefore  been  compelled  to  oommenoe  an 
action  in  the  names  of  the  said  J.  G.  and  J.  W.  against  the  said 
defendant  to  compel  the  payment  of  the  said  balance :  and  the 
plaintiffs  charge  that  the  said  defendant  has  pleaded  a  set-off  in 
the  said  action,  and  has  delivered  a  particular  of  such  setoff, 
which,  as  far  as  it  extends,  to  the  date  of  the  said  assignment  to 
the  plaintiffs,  corresponds  in  substance  with  the  creditor  side  of 
the  account  set  forth  in  the  schedule  hereto ;  but  the  said  de- 
fendant has  added  thereto  three  articles  for  copper  deliyered  in 

the  year ,  for  which  he  claims  credit  in  the  said  action. 

Whereas  the  plaintiffs  charge  that  the  said  defendant,  at  or  about 
the  time  of  the  execution  of  the  said  assignment  to  the  plaint- 
iff, was  apprised  thereof,  or  had  some  reason  to  know,  belieTe» 

loss  of  a  mlsslne  deed,  and  that  each  loss  was  not  the  fault  of  the  ora- 
Bu  *B      iIbJ*'"  "*^^  ^  amendable  on  terms.   Lancy  t>.  Bandlett,  6  Ami 
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or  snspecty  and  did  know,  believe,  or  suspect,  that  the  said  J.  G. 
and  J.  W.  had  made  such  assignment,  or  some  assignment  of 
their  copartnership  property  to  the  plaintiffs  or  to  some  trustees 
for  the  benefit  of  their  creditors.    And  the  plaintiffs  further 

charge  that  the  said  copper  was  delivered  at ,  which  had 

belonged  to  the  said  J.  G.  and  $,  W.,  and  had  been  comprised 
in  the  said  assignment  to  the  plaintiffs,  and  had  been  after- 
wards sold  by  the  plaintiffs  to  the  said  J.  G.;  and  the  said  J.  G, 
applied  to  the  said  defendant  to  purchase  the  said  copper  on  his, 
the  said  defendant's  credit,  or  to  guaranty  the  payment  for  the 
said  copper  to  the  person  from  whom  it  was  bought,  by  reason 
that  the  circumstances  of  the  assignment  to  the  plaintiffs  being 
known,  the  said  J,  G.  could  not  obtain  credit  for  the  said 
copper  in  his  own  name  alone;  and  the  said  defendant  for  that 
reason  lent  his  credit  to  the  said  J.  G.  for  the  purchase  of  the 
said  copper,  or  guarantied  the  payment  thereof,  trusting  to  the 
personal  responsibility  of  the  said  J.'  G.  And  the  plaintifb 
further  charge  that  the  said  defendant  has  also  added  to  his  said 

particular  of  set-off  a  sum  of  $ ,  for  a  year  and  a  half's  wages 

for  one  J.  B.  C.  Whereas  the  plaintiffs  charge  that  the  said  de- 
fendant has  no  just  right  to  any  such  demand  against  the  plaint- 
iffs as  trustees  under  said  assignment ;  and  the  said  defendant 
refuses  to  set  forth  how  he  makes  out  such  his  claim,  and  when 
and  up  to  what  time  he  computes  the  said  wages.  And  the 
plaintiff  charge  that  they  are  advised  that  they  cannot  safely 
proceed  in  the  said  action  so  commenced  by  them  as  aforesaid 
in  the  names  of  the  said  J.  G.  and  J.  W.,  without  a  discovery  of 
the  circumstances  hereinbefore  stated  from  the  said  defendant. 
2b  ihe  end,  therefore,  etc 

And  that  the  said  defendant  may  set  forth  how  he  makes  out 
sooh  his  said  claim,  and  when  and  up  to  wliat  time  he  computes 
the  said  wages,  and  whether  the  plaintiffs  can  safely  proceed  in 
the  said  action  so  commenced  by  them  as  aforesaid,  in  the 
names  of  the  said  J.  G.  and  J.  W.,  without  a  discovery  of  the 
eircmnstances  hereinbefore  stated  from  the  said  defendant. 
And  that  the  said  defendant  may  make  a  full  and  true  discovery 
of  all  and  every  the  matters  aforesaid.    May  it  please,  etc. 

[Fray  tubpcma  against  B,  K,] 
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CHAPTER  IV. 

BIUjS   not   OBIGINAIi. 

XXVI.    SUPPLEMENTAL  BILLS.i 

1.    Supplemental  hill  against  the  assignee  of  a  "bankrupt 

defendant 
[Title  and  address.] 

Humbly  complaining,  showeth  nnto  yonr  honors  your  ora- 
tors, A.  B.  and  C.  D.,  of ,  that  your  orators  did  in  or  as 

of  '• term exhibit  their  original  bill  of  complaint 

in  this  honorable  court  against  B,  L.,  of ,  praying  that 

an  account  might  be  taken  of  the  personal  estate,  effects,  etc. 
And  your  orators  further  show  that  the  said  defendant,  having 
been  served  with  process  to  appear,  appeared  accordingly  and 
put  in  his  answer  to  the  said  bill,  and  your  orators  replied  to 
the  said  answer,  but  before  any  further  proceedings  were  had 
in  the  said  cause,  and  on  or  about  the day  of ,  the 

1  Kew  averments  are  properly  alleged  in  a  supplemental  bill, 
and  In  it  any  party  may  be  brought  before  the  court  who  has  been 
omitted  to  be  introduced  at  'the  stage  of  the  cause  at  which  an 
amendment  for  that  purpose  may  be  made.  Dow  v.  Jewell,  45  Am. 
Dec.  :^1.  Thus,  where  a  complainant  had  no  ground  for  proceeding 
briginallv,  but  subsequently  becomes  entitled  to  relief,  he  should  file 
a  new  bill.  Gaudier  v.  Pettit,  19  Am.  Dec.  8{t9.  And  the  assignee  of 
complainan*  must  make  himself  a  party  by  supplemental  bill:  he 
cannot  proceed  in  the  name  of  the  original  party.  Mills  v.  Hoag,  31 
Am.  Dec.  27L  But  where  a  complainant  has  assigned  his  interest  in 
the  subject-matter  of  the  litigation  pending  the  suit,  his  assignee 
cannot  on  a  supplemental  bill  be  substituted  to  his  rights:  he  must 
file  an  original  bill  in  the  nature  of  a  supplemental  bill.  Tappan  v. 
Smith,  5  BIss.  (U.  S.)  73. 

New  oral  testimony,  tending  merely  to  corroborate  evidence  on 
the  one  side,  or  to  contradict  evidence  on  the  other,  on  the  points  In 
issue,  is  not  a  sufiitrient  foundation  for  a  supplemental  bill.  No  new 
evidence  is  a  sufficient  foundation  for  a  supplemental  bill,  unless  it 
be  of  such  a  nature  that  it  would,  if  unanswered,  require  a  reversal 
of  the  decree.    Jenkins  r\  Eldridge,  3  Storv  (U.  S.)  299. 

A  bill  stating  previous  proceedings  of  the  court,  not  with  a  view 
to  their  alteration  or  amendment,  but  as  a  portion  of  the  facts outof 
which  the  complainant's  equity  arises,  is  an  original  bill,  though  it  is 
alleged  to  be  a  supplemental  bill.    Brooks  v.  Brook,  38  Am.  Dec.  3ia 

After  a  case  has  been  argued  and  has  been  under  advisementtit 
n  proper  for  the  Circuit  Court  to  deny  the  motion  for  leave  to  file  a 
further  bill,  making  an  essential  change  in  the  character  and  objects 
of  the  cause,  by  way  of  supplement  and  amendment.  Snead  v.  Mo- 
Coull,  12  How.  (U.  S.;  407. 
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said  B.  L.  hath  been  duly  found  and  declared  bankmpt ;  and 

E.  D.»  of ,  the  defendant  hereinafter  named,  having  been 

since  duly  cliosen  assignee  of  the  estate  and  effects  of  the  said 
bankrupt,  there  have  been  duly  conveyed  and  assigned  all  the 
estate  and  effects  laie  of  the  said  bankrupt  to  the  said  E.  D.; 
and  therefore  yonr  orator  is  advised  that  he  is  entitled  to  the 
same  relief  against  the  said  E.  D.  as  he  would  have  been  en- 
titled to  against  the  said  B.  L.  if  he  had  not  become  bankrupt. 
To  the  end,  therefore,  etc. 

And  that  your  orators  may  have  the  full  benefit  of  the  said 
suit  and  proceedings  therein  against  the  said  E.  D.,  and  may 
have  the  same  relief  against  him  as  your  oratore  might  or  could 
have  had  against  the  said  B.  L.  in  case  he  had  not  become 
bankrupt;  or  that  your  orators  may  have  such  further  or  other 
relief  in  the  premises  as  to  your  honors  shall  seem  meet.  May 
it  please,  etc. 

2.  Supplemental  hiU  to  an  original  and  amended  HUJUed  by  a 
lessee  for  the  specific  performance  of  an  agreement  to  grant 
a  further  leasee  stating  that  defendant  has  Jjroughi  an  eject- 
meni  against  plaintiff,  and  praying  an  injunction  to  restrain 
his  proceeding  at  law, 

[TUle  and  address.] 

Humbly  complaining,  showeth  nnto  your  honors  your  ora- 
tor J.  K.,  of,  etc.,  that  in  or  as  of term your  ora- 
tor exhibited  his  original  bill  of  complaint  in  this  honorable 
court  against  H.  B.  S.,  and  which  said  bill  hath  been  amended 
by  order  of  this  honorable  court,  thereby  praying  that  the  said 
defendant  might  be  decreed  specifically  to  perform  his  agree- 
ment with  your  orator  touching  the  lease  of  the  farm  and 
premises  in  the  said  bill  mentioned,  and  to  grant  your  orator 
a  lease  thereof  for years,  commencing  from  the  expira- 
tion of  his  former  lease,  at  the  yearly  rent  of  $— ,  your 
orator  being  willing  and  ready  to  do  and  perform  everytiiing 
on  his  part  required  to  be  done  and  performed  in  pursuance  of 
the  said  agreement.  And  your  orator  further  showeth  that  the 
said  defendant  appeared  and  put  in  his  answer  to  the  said  origi- 
nal bill.  As  by  the  said  bill  and  answer  now  remaining  &»  of 
Eq.  Pl.— 88. 
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record  in  ibis  honorable  court,  reference  being  thereunto  had, 
will  appear.  And  your  orator  further  showeth  by  way  of  aup- 
plemeut,  that  since  the  filing  of  the  said  original  bill  the  said 
defendant  hath  caused  an  action  of  ejectment  to  be  commenced 

in  the  court  of ,  for  the  purpose  of  turning  your  orator 

out  of  possession  of  the  said  farm  and  premises,  and  the  said 
action  is  still  depending  in  the  said  court.  And  your  orator 
being  advised  that  the  said  defendant  cannot  support  such  ac- 
tion, and  that  your  orator  is  entitled  to  a  specific  performance 
of  the  said  agreement  as  prayed  by  his  said  amended  bill,  he 
has,  by  himself  and  his  agents,  several  times  applied  to,  and  re- 
quested the  said  defendant  to  desist  from  proceeding  in  the 
said  action,  and  he  was  in  hopes  that  he  would  have  complied 
with  such  fair  and  reasonable  requests,  as  in  justice  and  equity 
he  ought  to  have  done.  But  now  so  it  is,  may  it  please  your 
honors,  that  the  said  H.  B.  S.  refuses  to  comply  witli  your  ora- 
tor's said  requests,  and  insists  upon  proceeding  in  his  said 
action,  and  to  turn  your  orator  out  of  possession  of  the  said 
farm  and  lands,  to  the  manifest  wrong  and  iujury  of  your  ora- 
tor in  the  premises.  To  the  end,  therefore,  that,  etc.  (See 
fonn  No,     ,  p,       ,  and  interrogate  to  the  statements.) 

And  that  the  said  defendant  may  be  restrained  by  the  injunc- 
tion of  this  honorable  court  from  proceeding  in  the  said  action, 
and  from  cpmmencing  any  other  action  or  proceeding  at  law 
for  the  purpose  of  turning  your  orator  out  of  possession  of 
the  said  farm  and  lands.  [And  for  further  relief.]  May  it 
please,  etc.  A.  C. 

[Pray  suhpcena  and  injunction  against  E.  B.  S.] 

8.    Supplemental  hill  in  a  patent  cause,  stating  the  fact  of  an 
eodension  since  the  filing  of  ike  original  hiU. 

[Title  and  addresa.l 

E.  H.,  Jr.,  of  B.,  in  the  State  of  N.  Y.,  and  a  citizen  of  the 
State  of  N.  Y.,  brings  his  supplemental  bill  against  C.  W.  W., 
of  said  Massachusetts. 

And  thereupon  your  orator  complains  and  says  that  he  filed 
his  original  bill  against  the  defendants  in  this  court  August  9, 
1869,  wherein  he  prayed  for  a  discoveiy,  account,  payment  of 
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profits,  and  an  injunction  to  restrain  the  said  defendants  from 
inMnging  on  your  orator's  patent  granted  to  him  by  the  United 
States  of  America,  for  improvement  in  Rewing  machines,  dated 
September  10, 1846 ;  and  for  other  relief,  as  stated  in  his  said 
original  bill. 

And  your  orator  further  shows,  that  since  the  filing  of  his 
said  original  bill,  namely,  on  the  eighth  day  of  September,  in 
the  year  1860,  upon  the  application  of  your  orator,  and  after 
due  proceedings  had  in  all  respects  as  required  by  law,  the 
commissioner  of  patents  granted  the  extension  of  said  patent 
for  the  term  of  seven  years  from  and  after  the  expiration  of  t!ie 
first  term  thereof,  viz.,  the  tenth  day  of  September,  1860,  and 
made  a  certificate  of  such  extension  thereon,  and  entered  the 
same  on  record  in  the  patent  ofBue  in  due  form  of  law ;  and 
thereupon  the  said  patent  was  renewed  and  extendi,  and  now 
has  the  same  effect  in  law  as  though  it  had  been  originally 
granted  for  the  term  of  twenty-one  years,  as  in  and  by  said 
certificate,  or  a  certified  copy  thereof  here  in  court  to  be  pro- 
duced, will  more  fully  appear.  Tct  the  said  defendant,  well 
knowing  the  premises,  but  contriving  how  to  injure  your  ora- 
tor, and  without  his  consent  or  allowance,  and  without  right 
and  in  violation  of  said  letters  patent  and  your  orator's  exclu- 
sive rights,  secured  to  him  as  aforesaid,  from  September  1, 
1857,  has  made,  used,  or  vended,  and  still  does  make,  line,  or 
vend  to  others  to  be  used  in  said  dltitrict,  and  in  otlier  parts  of 
the  United  States,  a  large  number  of  sewing  machines,  but 
how  many  your  orator  cannot  state,  but  prays  that  the  defend- 
ant may  discover  and  set  forth,  each  embracing  Rubstantially 
the  improvement  in  sawing  machines,  or  a  material  part  thereof, 
patented  by  your  orator  as  aforesaid,  and  thereby  the  said  de- 
fendant has  infringed,  and  still  does  infringe,  and  cause  your 
orator  to  fear  that  in  future  he  will  infringe  upon  the  exchisivo 
rights  and  privileges  intended  to  bo  secured  to  your  orator  in 
and  by  his  said  letters  patent. 

To  the  end,  therefor?,  that  the  said  defendant  may,  if  he  can, 
show  why  your  orator  should  not  have  the  relief  herein,  and  in 
his  said  original  bill  prayed;  and  may,  under  oath,  and  accord- 
ing to  his  best  and  utmost  knowledge,  remembrance,  iufurma- 
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tiou,  or  belief,  fall,  true,  direct,  and  perfect  answer  make  to 
all  and  singular  the  premises,  and  more  especially  may  answer, 
discover,  and  set  forth,  whether  daring  any  and  what  period  of 
timu  since  September  1, 1857,  and  where  he  has  made,  used,  or 
vended  to  others  to  be  used,  for  any  and  what  consideration, 
any,  and  how  many  sewing  machines ;  and  whether  or  not  the 
same  embraced  the  said  improvement  in  sewing  machines,  or 
any  substantial  part  thereof,  patented  to  your  orator  as  afore- 
said, or  how  the  same  differed  from  your  orator's  said  patent, 
if  at  all. 

And  that  the  said  defendant  may  answer  the  premises,  and 
may  be  decreed  to  account  for  and  pay  over  to  your  orator  all 
gains  and  profits  realized  from  his  unlawful  making,  using,  or 
vending  of  sewing  machines,  embracing  said  improvement 
patented  to  and  vested  in  your  orator  a'l  aforesaid ;  and  may 
be  restrained  by  an  injunction  to  be  issued  out  of  this  honor- 
able court,  or  by  one  of  your  honors,  according  to  law  in  such 
case  provided,  from  making,  using,  or  vending  any  sewing  ma- 
chines embiacing  said  improvement,  or  any  substantial  part 
thereof,  patented  to  your  orator  as  aforesaid,  and  that  the  in- 
fringing macliiucs  now  in  possession  or  under  the  control  of 
the  defendant  may  be  delivered  up  to  your  orator  or  be  de- 
stroyed ;  and  for  such  further  and  other  relief  in  the  premises 
as  the  nature  of  the  case  may  require,  and  to  your  honors  may 

seem  meet.    May  it  please  your  honors,  etc. 

E.  H.,  Jb. 
J.  Q,  for  Plaintiff, 

XXVn.    BILLS  OF   BETEYOR. 

1.    Jji'ds  of  revivor  (before  decree)  by  the  adniinistrator  of  the 
plaintiff  in  the  oHginal  suit^  ifte  executors  in  his  trill  havtng 
re740unced  probate.^ 
[Title  and  address.] 
Humbly  complaining,  showeth  unto  your  honors  the  plaintiff 

1  A  Bult  ttbatM  by  the  denth  of  a  dpfendont  ran  onl  v  procoed  by 
bill  of  revivor  a^^aliist  bis  representatives.  Miles  v.  Miles,  64  Am. 
Dec.  3fi2. 

By  the  Jurtlolary  Act  of  September  24,  1780,  section  PI  fnow  Rev. 
Stats.  {{  925, 056),  and  the  provisions  auxiliary  to  it.  Congress  treats 
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0.  D.,  of,  etc.,  that  J.  A.,  late  of,  etc.,  but  now  deceased,  on  or 

aboat ,  exhibited  his  original  bill  of  complaint  in  this 

honorable  court  against  G.  T.  W.,  of,  etc.,  as  the  defendant 
thereto,  thereby  stating,  etc.,  praying,  etc.  [Bei'e  state  Hie 
prayer.  J  And  the  plaintiff  further  showeth  unto  your  honors 
that  the  said  defendant,  having  been  duly  served  with  process 
for  that  purpose,  appeared  and  put  in  his  answer  to  said  bill, 
as  in  and  by  the  said  original  bill,  etc.    And  the  plaintiff  further 

showeth,  that  sume  proceedings  have  been  had  before , 

one  of  the  masters  of  this  court,  to  whom  this  cause  stands  re- 
ferred, but  no  general  report  has  yet  been  made  in  the  said 

cause ;  and  that  the  said  J.  A.  lately  and  on  or  about  the 

day  of ,  departed  this  life,  having  first  made  and  published 

his  last  will  and  testament  in  writing,  bearing  date  the 

day  of ,  and  a  codicil  thereto  bearing  date  the day 

of ,  and  thereby  appointed  M.  0.  and  W.  W.  executors 

thereof.  And  the  plaintiff  further  showeth,  that  the  said  M. 
G.  and  W.  W.  have  renounced  probate  of  the  said  will  and 
codicil  of  the  said  J.  A.,  deceased,  and  decline  to  act  in  the 
trusts  thereof,  and  that  the  plaintiff  has  obtained  letters  of  ad- 
ministration with  the  will  annexed  of  the  goods,  chattels, 
rights,  and  credits  of  the  said  J.  A.,  deceased,  ta  be  granted  to 
him  by  and  out  of  the  proper  court,  and  has  thereby  become 
and  now  is  his  legal  personal  representative.  And  the  plaintiff 
further  showeth,  that  the  said  suit  and  proceedings  have  become 
abated  by  the  death  of  the  said  J.  A.,  and  the  plaintiff  is,  as  he 
is   advised,  entitled  to  have  the  said  suit  and  proceedings 


the  revivor  of  a  suit  by  or  agralnst  tbe  representative  of  the  deceased 
"   "  "  ti n 

. bip  of  the  repr , 

whether  he  belongs  to  the  same  State  where  tbe  canse  £s  pending  or 


aa  a  matter  of  right,  and  as  a  mere  continuation  of  the  original  suit, 
without  any  distinction  as  to  tbe  citizenship  of  the  representative. 


to  another  State.  Clarke  v.  Matthewson,  12  Peters  (U.  S.)  IW;  re- 
versing, 2  iHumn.  ru.  S.)  282.  S.  P.,  Fitzpatrlck  v.  Domingo,  14  Fed. 
Bep.  216;  4  Woods;  16a. 

The  abatement  of  a  salt  in  equity  Is  merely  an  Interruption  to  a 
salt,  suspending  Its  progress  until  new  parties  are  brought  before 
the  court    Hoxle  v.  Carr,  1  Sumn.  (U.  S.)  173. 

2  Upon  a  bill  of  revivor  tbe  sole  questions  before  the  court  are, 
the  competency  of  the  parties,  and  the  correctness  of  the  bill  to  re- 


vive. General  objections  to  the  original  bill,  grounded  on  its  not 
showing  a  proper  case  for  the  interference  of  a  court  of  equity, 
should  be  reserved  until  after  the  revivor  of  the  bill.    Bettes  v.  Dana, 


2  Sumn.  (U.  S.)  asS.    Compare  OHver  v.  Dacatur,  4  Cranch  0.  C.  692; 
Kennedy  v.  Bank  of  Georgia,  8  How.  (U.  Q.)  580. 
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reyiyed  against  the  said  defendant  G.  T.  W.,  and  the  said 
accounts  by  the  aforesaid  order  of  reference  directed,  prose- 
cuted, and  carried  on,  and  to  have  the  said  cause  put  in  the 
same  plight  and  condition  as  the  same  was  in  previously  to  the 
abatement  thereof  by  the  death  of  said  J.  A. 

To  the  end,  therefore,  that  the  said  defendant  may  answer 
the  premises ;  and  that  the  said  suit  and  proceedings  which  so 
became  abated  as  aforesaid  may  stand  revived,  and  be  in  the 
same  state  and  condition  as  the  same  were  in  at  the  time  of  the 
death  of  the  said  J.  A.,  or  that  the  defendant  may  show  good 
cause  to  the  contrary.  May  it  please  your  honors  to  grant 
unto  the  plaintiff  a  writ  of  subpcma  to  revive  [and  answer],  is- 
suing out  of  and  under  the  seal  of  this  honorable  court  to  be 
directed  to  the  said  Gt*  T.  W.,  thereby  commanding  him  at  a 
certain  day  and  under  a  certain  penalty,  to  be  therein  limited, 
personally  to  be  and  appear  before  your  honors,  in  this  honor- 
able court,  then  and  there  [to  answer  the  premises  and]  to 
show  cause,  if  he  can,  why  the  said  suit,  and  the  proceedings 
therein  had,  should  not  stand  and  be  revived  against  him,  and 
be  in  the  same  plight  and  condition  as  the  same  were  in  at  the 
time  of  the  abatement  thereof:  and  further  to  stand  to,  and  to 
abide,  such  order  and  decree  in  the  premises  as  to  your  honors 
shall  seem  meet.  And  the  plaintiff  shall  ever  pray,  eto. 
[  Wfiere  it  is  only  necessary  to  pray  a  subpcena  to  revive,  the 
words  within  brackets  should  he  omitted.  ] 

2.    BiU  of  revivor  on  tlie  marriage  of  a  female  plaintiff, 

[TitU  and  address.] 

Humbly  complaining,  show  unto  your  honors  the  plaintiib 

A.  B.,  of,  etc.,  and  E.  B.,  his  wife,  that  on  or  about ,  the 

said  E.  B.,  by  her  then  name  of  E.  M.,  exhibited  her  original 

bill  of  complaint  in  this  honorable  court  against and 

W.  M.,  as  defendants  thereto,  thereby  stating,  etc.,  and  praying, 
etc.  [State  the  prayer  of  the  bill,]  And  the  plain tifib  furtlier 
show  that  the  said  several  defendants  being  duly  served  with 
process,  severally  appeared  and  put  in  their  answers  to  the  said 
original  bill ;  as  in  and  by,  etc.  And  the  plaintiffs  further  show 
that  the  said  K  B.  took  several  exceptions  to  the  answer  put  in 
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by  the  said  defendant  W.  H.  to  the  said  original  bill,  and  which 
said  exceptions  were,  npon  argument,  allowed  by  the  master, 
to  whom  the  same  were  referred.  And  the  plaintiff  farther 
show  that  said  E.  B.  afterwards  obtained  an  order  of  this  honor- 
able court  to  amend  her  said  original  bill,  and  that  the  said  de- 
fendant W.  M.  might  answer  the  said  amendments  at  the  same 
time  that  he  answered  the  said  exceptions.  And  the  plaintiffs 
farther  show  that  before  the  said  W.  M.  had  put  in  his  answer 
to  the  said  exceptions,  or  any  further  proceedings  were  had  in 

the  said  suit,  and  on  or  about  the day  of ,  the  said 

E.  B.  intermarried  with  said  A.  B.,  whereby  the  said  suit  and 
proceedings  became  abated.  And  the  plaintiffs  are  advised  that 
they  are  entitled  to  have  the  same  revived,  and  to  be  put  in  the 
same  plight  and  condition  as  the  same  were  in  at  the  time  of  the 
abatement  thereof.  To  the  end,  therefore,  that  the  said  suit  and 
proceedings,  which  so  became  abated  as  aforesaid,  may  stand 
revived,  and  be  in  the  same  plight  and  condition  as  the  same 
were  in  at  the  time  of  such  abatement,  or  that  the  said  defend- 
ants may  show  good  cause  to  the  contrary.  May  it  please  your 
honors  to  grant  unto  the  plaintiffs  a  writ  of  subpoena  to  revive, 
issuing  out  of,  and  under  the  seal  of  this  honorable  court,  to  be 
directed  to  the  said  W.  M.,  thereby  commanding  him,  at  a  cer- 
tain day,  and  under  a  certain  penalty  to  be  therein  inserted, 
personally  to  be  and  appear  before  your  honors  in  this  honor- 
able court,  then  and  there  to  answer  and  show  cause,  if  he  can, 
why  the  said  suit  and  the  proceedings  therein  had  shall  not 
stand  and  be  revived  against  him,  and  be  in  the  same  plight  and 
condition  as  the  same  were  in  at  the  time  of  the  abatement 
thereof,  and  further  to  stand  to  and  abide  such  order  and  decree 
in  the  premises  as  to  your  honors  shall  seem  meet. 
And  the  plaintiffs  will  ever  pray,  etc. 

8.  BiU  of  revivor  and  supplemerU  by  executors  of  deceased 
plaintiff  in  original  biU,  againat  administratrix,  heiress  at 
law  of  deceased  defendant,  against  wTunn  tJie  origincd  had 
been  exfiibUed  for  foreclosure  of  a  mortgage  of  freehold  and 
leasehM  property, 

[TtOe  and  tiddrfM.] 

Humbly  complaining,  show  nnto  your  honoTB  yonr  oraton 
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B.  W.,  of,  etc.,  and  N.  W.,  of,  etc.,  execntors  named  and  ap- 
pointed in  and  by  the  last  will  and  testament  of  H.  W.,  late  of, 

etc.,  gent.,  deceased,  that  on  or  about  the day  of  Jnly, 

.,  the  said  H.  W.  exhibited  his  bill  of  complaint  in  this 
honorable  oonrt  against  T.  W.,  late  of,  etc.,  gent.,  deceased, 
thereby  praying  that  the  said  T.  W.  might  be  decreed  by  this 
lionorable  court  to  come  to  a  just  and  fair  account  with  the 
said  H.  W.  for  the  principal  and  interest  then  due  and  owing 
to  him  on  the  mortgage  security  in  the  said  bill  mentioned,  and 
might  pay  the  same  to  the  said  H.  W.  by  a  short  day  to  be  ap- 
pointed by  this  honorable  court,  together  with  his  costs ;  and 
in  default  thereof,  that  the  said  T.  W.  might  stand  absolutely 
barred  and  foreclosed  of  and  from  all  manner  of  benefit  and 
advantage  of  redemption  or  claim  in  or  to  the  residue  of  the 
respective  mortgaged  premises  in  the  said  bill  mentioned,  and 
every  part  thereof.  And  the  said  defendant  T.  W.,  having  been 
duly  served  with  process,  appeared  thereto,  and  departed  this 
life  on  or  about  the  twenty-third  day  of  January, ,  with- 
out having  put  in  his  answer  to  the  said  bill.  And  your  ora- 
tors show  unto  yonr  honors  by  way  of  supplement  to  the  said 
original  bill,  that  the  said  defendant  T.  W.  departed  this  life 
intestate,  leaving  his  wife  E.  W.,  a  defendant  hereinafter 
named,  encierUe  with  a  child  since  bom  and  named  A.  W.,  and 
the  said  A.  W.  is  now  the  sole  heiress  at  law  of  the  said  T.  W., 
deceased,  and  as  such  entitled  to  the  equity  of  redemption  of 
the  said  mortgaged  premises.  And  your  orators  further  show 
unto  your  honors,  that  on  or  about  the  twelfth  day  of  August, 
,  letters  of  administration  of  the  goods,  chattels,  and  ef- 
fects of  the  said  T.  W.,  deceased,  were  duly  granted  by  the 

court  of unto  his  widow,  the  said  E.  W.,  who  is  thereby 

become  his  sole  personal  representative.    And  your  orators 
further  show  unto  your  honors  that  the  said  complainant  H.  W. 

departed  this  life  on  or  about  the  first  day  of  February, . 

having  previously  duly  made  and  published  his  last  will  and 
testament  in  writing,  bearing  date  on  or  about  the  thirteenth 

day  of  May, ,  and  thereof  appointed  your  orators  joint 

executors ;  and  on  or  about  the  fifth  day  of  July,  — ,  your 
orators  duly  proved  the  said  will  in  the  said  court  of , 
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aad  took  upon  themselyes  the  burthen  of  the  execution  thereof. 
And  your  orators  further  show  that  upon  the  death  of  the  said 
H.  W.  the  said  mortgaged  premises  became,  and  the  same  are 
now  vested  absolutely  at  law  in  your  orators,  as  his  legal  per- 
sonal representatives,  subject  nevertheless  to  redemption,  on 
payment  of  the  principal  money  and  interest  thereby  secured. 
And  your  orators  further  show  unto  your  honors  that  the  said 
suit  having  become  abated  by  the  death  of  the  said  T.  W.,  your 
orators  are  advised  that  they,  as  the  personal  representatives  of 
the  said  H.  W.,  deceased,  are  entitled  to  have  the  same  revived 
and  restored  as  against  the  said  E.  W.  and  A.  W.  to  the  same 
plight  and  condition  in  which  it  was  at  the  time  of  the  death  of 
the  said  T.  W.,  and  to  have  tiie  same  relief  against  the  said  E. 
W.  and  A.  W.  To  the  end,  therefore,  that  the  said  E.  W.  and 
A.  W.  may  upon  their  respective  corporal  oaths,  etc.  [Inter- 
rogate to  the  statemerUs,] 

And  that  the  said  E.  W.  and  A.  W.  may  answer  the  said 
original  bill,  and  that  they  may  be  decreed  by  this  honorable 
court  to  come  to  a  just  and  fair  account  with  your  orators  for 
the  principal  and  interest  now  due  and  owing  to  your  orators 
on  the  said  mortgage  securities,  and  may  pay  the  same  to  your 
orators  by  a  short  day  to  be  appointed  by  this  honorable  court, 
together  with  your  orators'  costs,  and  in  default  thereof,  that 
the  said  defendants  may  stand  and  may  be  absolutely  barred 
and  foreclosed  of  and  from  all  manner  of  benefit  or  advantage 
of  redemption  or  claim  in  or  to  the  said  mortgaged  premises, 
and  every  part  thereof;  and  that  the  said  suit  may  stand  and 
be  revived  against  the  said  defendants,  and  be  in  the  same  plight 
and  condition  in  which  the  same  was  at  the  time  of  the  decease 
of  the  «aid  defendant  T.  W.,  or  that  the  said  E.  W.  and  A.  W. 
respectively  may  show  good  cause  to  the  contrary.  Jilay  it 
please,  etc. 
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XXVHL    BILLS  OF  KEVIEW.i 

1.    BiU  of  review  to  examine  and  reverse  a  decree  signed  and 

enrolled 
ITUle  €md  addren.] 

Hnmbly  oomplaiDiDg,  showeth  unto  yonr  honors  your  orator 

A.  B.,  of  C,  in  the  county  of  D.,  Esq.,  that  in term,  in 

the  year  ,  W.  S.,  of,  etc.   (the  defendant  hereinafter 

named),  exhibited  his  bill  of  complaint  in  this  honorable 
court  against  your  orator,  and  thereby  set  forth  that,  etc. 
[Hei^e  insert  the  original  bUL]  And  your  orator  being  served 
with  a  svbpcena  for  that  purpose,  appeared  and  put  in  his  an- 
swer to  the  said  bill,  to  the  effect  following:  [Here  recite  the 
substance  of  the  answer.]  And  the  said  W.  S.  replied  to  the 
said  answer,  and  issue  having  been  Joined,  and  witnesses  ex- 
amined, and  publication  duly  passed,  the  said  cause  was  set 

down  to  be  heard,  and  was  heard  before  your  honors,  the 

day  of last,  when  a  decree  was  pronounced,  which  was 

afterwards  passed  and  entered,  in  which  it  was  set  forth  and 
recited,  that  it  was  at  the  hearing,  on  your  orator's  behalf,  in- 
sisted, that  your  orator  had,  by  his  answer,  set  forth  that,  etc. 
[Here  insert  the  recital  and  decree,]    And  the  said  decree  has 

since,  and  on  or  about ,  been  duly  signed  and  enrolled, 

and  which  said  decree  your  orator  humbly  insists  is  erroneous, 
and  ought  to  be  reviewed,  reversed,  and  set  aside  for  many  ap- 
parent errors  and  imperfections,  inasmuch  as  it  appears  by 
your  orator's  answer,  set  forth  in  the  body  of  the  said  decree. 
[Here  insert  the  apparent  errors,]  And  no  proof  being  made 
thereof,  no  decree  ought  to  have  been  made  or  gi'ounded 
thereon ;  but  the  said  bill  ought  to  have  been  dismissed  for 
the  reasons  afbresaid.  In  consideration  whereof,  and  inasmuch 
as  such  errors  and  imperfections  appear  in  the  body  of  tbe 
said  decree,  and  there  is  no  proof  on  which  to  ground  any  de- 
cree to  set  aside  the  said  rent-charge,  your  orator  hopes  that 
the  said  decree  will  be  reversed  and  set  aside,  and  no  further 

1  To  authorise  a  bill  of  review,  under  eltber  the  English  or 
American  practice,  error  must  appear  on  the  face  of  the  decree  or 
pleadlngrs,  and  tbe  evidence  at  large  cannot  be  gone  Into.  Begatn  v. 
Maverick,  76  Am.  Dec.  117.  And  leave  of  the  court  must  be  obtatne^il 
before  filing  the  bill.   Blmpsoa  v.  Watts,  62  Am.  Dec.  9BtL 
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proceedings  had  fhereon.  To  the  end,  therefore,  that  the  said 
W.  S.,  etc.  And  that  for  the  reasons,  and  under  the  circum- 
stances aforesaid,  the  said  decree  may  be  reviewed,  reversed, 
and  set  aside,  and  no  further  proceedings  taken  thereon,  and 
your  orator  permitted  to  remain  in  the  undisturbed  possession 
and  enjoyment  of  the  said  rent-charge.    May  it  please,  etc. 

2.    Bill  of  review  on  discovery  of  new  matter, 
ITtOe  cmd  addreM,} 

Humbly  complaining,  showeth  nnto  your  honors  the  plaint- 
iff A.  B.,  of,  etc.,  that  on  or  about ,  C.  D.,  of,  etc.,  the 

defendant  hereinafter  named,  exhibited  his  bill  of  complaint  in 
this  honorable  court  against  the  plaintiff,  and  thereby  set  forth 
that,  etc.  [Here  %n8e)'t  Vie  original  bUL]  And  the  plaintiff  be- 
ing duly  served  with  process  for  that  purpose,  appeared  and  put 
in  his  answer  to  the  said  bill,  to  the  efiect  following :  [  Here  state 
the  stibstanoe  of  the  ansioer,]  And  the  said  C.  D.  replied  to  the 
said  answer,  and  issue  having  been  joined  and  witnesses  exam- 
ined, and  the  proofs  closed  [or,  the  said  C.  D.  joined  issue  on 
the  answer,  and],  the  said  cause  was  set  down  to  be  heard,  and 

was  heard  before  your  honors,  on  the day  of ,  when 

a  decree  was  pronounced,  whereby  your  honors  decreed  that  the 
plaintiff's  title  to  the  premises  was  valid  and  effectual,  after 
which  the  said  C.  D.  petitioned  your  honors  for  a  rehearing, 
aud  the  said  cause  was  accordingly  reheard,  and  a  decree  of  re- 
versal made  by  your  honors  on  the  ground  of  the  said  C.  D.  be- 
ing the  heir  at  law  of  the  said  E.  F.,  deceased,  and  which  said 
decree  of  reversal  was  afterwards  duly  signed  and  enrolled,  aa 
by  the  said  decree  and  other  proceedings  now  remaining  filed 
as  of  record  in  this  honorable  court,  reference  being  thereto  had, 
will  appear.  And  the  plaintiff  showeth  unto  your  honors,  by 
leave  of  this  honorable  court  first  had  and  obtained  for  that 
purpose,  by  way  of  supplement,  that  since  the  signing  of  the 
said  decree  of  reversal,  the  plaintiff  has  discovered,  as  the  fact 
is,  that  the  said  E.  F.  was,  in  his  lifetime,  seised  in  his  demesne 
as  of  fee,  of  and  in  the  hereditaments  and  premises  in  question 
in  the  said  cause,  and  that  the  said  E.  F.,  while  so  seised,  and 
when  of  sound  mind,  duly  made  and  published  his  last  will  and 
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testament  in  writing,  bearing  date  on  the day  of v, 

which  was  executed  by  him,  and  attested  according  to  law,  and 
tberLby  gave  and  devised  unto  the  said  J.  W.,  his  heirs  and 
assigns  forever,  to  and  for  his  and  their-  own  absolute  use 
and  benefit,  the  said  hereditaments  and  premises  in  question  in 
the  said  cause  (to  which  the  plaintiff  claims  to  be  entitled  as 
purchaser,  thereof  from  the  said  J.  W.)*  And  the  plaintiff 
further  showeth  unto  your  honors  that  since  the  said  decree  of 
reversal  was  so  made,  signed,  and  enrolled,  as  aforesaid,  and  on 
or  about ,  the  said  C.  D,  departed  this  life  intestate,  leav- 
ing G.  H.,  of,  etc.  (the  defendant  hereinafter  named),  his  heir 
at  law,  who,  as  such,  claims  to  be  entitled  to  the  said  heredita- 
ments and  premises,  in  exclusion  of  the  i^laintiff.  And  the 
plaintiff  is  advised  and  insists  that,  under  the  aforesaid  circum- 
stances, the  said  last-mentioned  decree,  in  consequence  of  the 
discovery  of  such  new  matter  as  aforesaid,  ought  to  be  reviewed 
and  reversed ;  and  that  the  first  decree  declaring  the  plaintiff 
entitled  to  the  said  hereditaments  and  premises  should  stand, 
and  be  established  and  confirmed;  and  for  effectuating  the 
same,  the  said  several  proceedings,  which  became  abated  by 
the  death  of  the  said  C.  D.  should  stand  and  be  revived  against 
the  said  G.  H.,  as  his  heir  at  law. 

To  tfie  end,  therefore,  etc.  And  that  the  said  suit  may  be  re- 
vived against  the  said  G.  H.,  or  that  he  may  show  good  cause  to 
the  contrary,  and  that  the  said  last  decree,  and  all  proceedings 
thereon,  may  be  reviewed  and  reversed,  and  that  the  said  first- 
mentioned  decree  may  stand  and  be  established  and  confirmed, 
and  be  added  to,  by  the  said  will  being  declared  a  good  and 
effectual  devise  of  such  hereditaments  and  premises  as  afore- 
said ;  and  that  the  said  G.  H.  may  be  decreed  to  put  the  plaiJDt- 
iff  into  possession  of  the  said  hereditaments  and  premises,  and 
in  the  same  situation,  in  every  respect,  as  far  as  circumstances 
will  now  permit,  as  the  plaintiff  would  have  been  in  case 
such  last  decree  had  never  been  pronounced  and  executed ; 
and  that  the  plaintiff  may  have  such  other,  etc.  May  it  please, 
etc. 

XPray  subpcend  t9  Revive  and  imswet  agomst  the  said 
G.R.] 
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XXIX.    BILL  TO  SUSPEND  A  DECREE. 

1.    Bill  to  erdarge  time  of  pm-fomiance  ofdeci'ee,  on  ground  of 
iuevitahle  neceaaityt  which  prevented  pai'ty  from  complying 
wUU  the  strif^  teifne  ofU, 
{Title  andaddreu.] 

Hambly  complaining,  showetb  unto  your  honors  your  ora- 
tor A.  B.,  of,  etc.    That  your  orator,  in  the  year ,  b  -r- 

rowed  the  sum  of  $ from  C.  D.,  of,  etc.  (the  defenilant 

hereinafter  named),  and  in  order  to  secure  to  the  said  C.  D. 
the  repayment  thereof,  with  logal  intercHt,  your  orator,  by  an 

indenture  bearing  date  the day  of ,  in  the  year 

,  granted,  bargained,  sold,  and  demised  unto  the  yaid 

C.  D.,  his  executors,  adminidtrators,  and  assigns,  all  that  the 
manor  of  E.,  etc.,  with  the  appurtenances,  for  the  term  of  one 
thousand  years,  subject  to  redemption  on  payment  by  your 
orator  of  the  said  sum  of  $ and  interest,  as  therein  men- 
tioned, as  by  the  said  indenture,  reference  being  thcrennto 
had,  will  more  fully  appear.  And  your  orator  further  showeth 
unto  your  honors  that  the  said  C.  D.,  on  or  about  — — , 
exhibited  his  bill  of  complain  tin  this  honorable  court  against 
your  orator,  for  payment  of  what  was  then  due  to  him  for 
principal  and  interest  on  the  said  security,  by  a  short  day  to  be 
appointed  for  that  purpose,  or  that  your  orator  might  be  ab- 
solutely debarred  and  foreclosed  from  all  right  and  equity  of 
redemption  in  the  said  mortgaged  premises;  and  your  orator 
haying  put  in  his  answer  thereto,  and  submitted  to  pay  what 
should  appear  to  be  due  from  him,  the  said  cause  came  on  to 

be  heard  before  your  honors  on  or  about ,  when  it  was 

referred  to  R.  V.,  one  of  the  masters  of  this  honorable  court, 
to  take  an  account  of  what  was  so  due  from  your  orator  to  the 
said  C.  D.  as  aforesaid,  and  your  orator  was  ordered  to  pay  the 

same  on  the day  of ,  or  to  be  absolutely  foreclosed 

of  all  right  and  equity  of  redemption  in  the  said  mortgaged 
premises ;  as  by  the  said  proceedings  now  remaining  as  of  rec- 
ord in  this  honorable  court,  reference  being  thereunto  had, 
^dll  appear.  And  your  orator  further  showeth  unto  your 
honors,  that  your  orator  was  duly  prepared  to  pay  what  should 
Eq.Pl.— 89. 
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be  reported  to  be  due  from  him ;  bnt  before  the  said  master 
made  his  report,  your  orator  was  sent  in  great  baste,  by  the 
commands  of  his  majesty,  ambassador  to  the  court  of  Paris  on 
special  and  weighty  affairs  of  State,  which  admitted  of  no  de- 
lay; and  your  orator  was  therefore  unable  to  make  any  pro> 
Tision  for  the  payment  of  what  should  be  so  found  due  from 
him  as  aforesaid.  And  your  orator  further  showeth  unto  your 
honors,  that  the  said  master,  during  your  orator's  absence. 

made  his  report,  whereby  he  found  that  the  sum  of  % 

was  due  to  the  said  C.  D.  for  principal  and  interest  from  your 
orator,  bnt  no  further  proceedings  have  since  been  taken  in 
the  said  cause.  And  your  orator  being  ready  and  willing  to 
pay  the  said  sum  of  $  to  the  said  G.  D.,  and  all  subse- 

quent  interest  thereon,  is  advised,  tliat  on  payment  thereof,  he 
is  entitled  under  the  circumstances  aforesaid  to  have  so  much 
of  the  said  decree  as  relates  to  the  foreclosure  of  yonr  orator's 
right  and  equity  of  redemption  in  the  said  mortgaged  premises 
suspended,  and  on  payment  thereof,  to  have  a  reconveyance 
of  the  said  mortgaged  premises  from  the  said  C.  D.  for  the 
remainder  of  the  term  so  granted  to  him  as  aforesaid.  To  the 
end  therefore,  etc.  [Interrogate  to  tke  foregoing  gteitemefUt 
and  particularly  the  cause  alleged  for  Btispemdon  of  tke  decree,] 

And  that  the  subsequent  interest  on  the  said  sum  of  $ ,  so 

reported  to  be  due  from  your  orator  as  aforesaid  to  the  present 
time,  may  be  computed  by  the  direction  of  this  honorable 

court,  and  that  on  payment  of  the  said  sum  of  $ and  such 

interest  as  aforesaid,  the  said  decree  of  foreclosure  may  be  sus- 
pended, and  the  said  C.  D.  directed,  at  the  expense  of  your  ora- 
tor, to  reconvey  the  said  mortgaged  premises  to  your  orator, 
or  as  he  shall  appoint,  freed  and  absolutely  discharged  from 
the  said  mortgage.  [And  for  general  relief]  May  it  pleaae» 
etc.    [£nd  by  praying  aubpoena  agavnU  C,  D*] 
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XXX.     BILL   TO   SET  ASIDE   A  DEGREE   OBTAINED 

BY  FRAUD.i 

1.    Bid  to  set  aside  a  decree  of  foreclosure  fratidulently  cHy- 

tainedt  and  for  a  redemption, 

ITHle  ami  addreta.] 

Humbly  complaining,  showeth  nnto  yonr  honors  the  plaintiff 
A.  Bm  of,  etc.,  that  T.  B.,  of,  etc.,  deceased,  the  plaintiff's  late 

father,  daring  hia  life,  and  on  or  about  the day  of , 

was  seised  in  his  demesne,  as  of  fee,  of  and  in  the  real  estate 
hereinafter  particularly  described ;  and  by  indenture  of  that 
date,  made  between  the  said  T.  B.  of  the  one  part,  and  C.  D., 
of,  etc.,  the  defendant  hereinafter  named,  of  the  other  part, 

the  said  T.  B.,  in  consideration  of  $ ,  bargained,  sold, 

and  conveyed  nnto  the  said  G.  D.,  his  heirs  and  assigns,  all, 
etc.  [describe  the  mortgaged  premises],  subject  to  redemption 
on  payment  of  the  said  pnncipal  money  and  lawful  interest  at 
the  time  therein  mentioned,  and  long  since  past;  as  by  the 
said  indenture,  reference  being  thereto  had,  will  more  fully 
appear.    And  the  plaintiff  farther  showeth  that  the  said  T.  B. 

departed  this  life  on  or  about ,  leaving  the  plaintiff  his 

heir  at  law,  and  only  child,  then  an  infant  under  twenty-one 
ysars  of  age,  that  is  to  say,  of  the  age  of  seven  years  or  there- 
abouts, him  surviving.    And  the  plaintiff  farther  showeth  that 

during  the  plaintiff's  minority,  on  or  about ,  the  said 

C.  D.  filed  his  bill  of  complaint  in  this  honorable  court  against 
the  plaintiff  for  a  foreclosure  of  the  plaintiff's  right  and  equity 
of  redemption  in  the  said  mortgaged  premises ;  but  the  plaintiff 
was  not  represented  in  such  bill  to  be  then  an  infant ;  and  the 
said  G.  D.  caused  and  procured  one  L.  M.,  since  deceased,  who 
Acted  in  the  management  of  the  affsdrs  of  the  plaintiff's  said 
father,  to  put  in  an  answer  in  the  name  of  the  plaintiff,  and 
without  ever  acquainting  the  plaintiff,  or  any  of  his  friends  or 

1  A  bill  for  tbis  purpose  must  set  out  distinctly  the  particulars 
of  the  fraud,  the  names  of  the  parties  who  were  engaged  In  it,  and 
the  manner  in  which  the  court  or  the  party  injured  was  misled 
or  imposed  on.    United  States  v.  Atherton,  102  U.  8.  872. 

A  bill  allegring  that  the  decree  was  obtained  either  by  mistake,  or 
by  deception,  or  by  collusion,  etc.,  is  demurrable  as  too  indefinite. 
Brooks  V.  O'Hara,  8  Fed.  Bep.  5:^9;  2  McCrary,  64i. 
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relations  therewith ;  in  which  said  answer  a  much  greater  sum 
was  stated  to  be  due  from  the  plaintiff,  on  the  said  mortgage 
security,  to  the  said  C.  D.,  than  in  fact  was  really  owing  to 
him,  and  for  which  it  was  nntmly  stated  that  the  said  mort- 
gaged premises  were  an  insufficient  security;  and  in  conse- 
quence of  such  answer  being  put  in,  the  said  0.  D.  afterwards, 
in  conjunction  with  the  said  L.  M.,  on  or  about ,  ob- 
tained an  absolute  decree  of  foreclosure  against  the  plaintiff, 
which  the  plaintiff  has  only  lately  discovered,  and  of  which  the 
plaintiff  had  no  notice,  and  in  which  said  decree  no  day  is 
given  to  the  plaintiff,  who  was  an  infant  when  the  same  was 
pronounced,  to  show  cause  against  it  when  he  came  of  age ;  as 
by  the  said  proceedings  now  remaining  as  of  record  in  this 
honorable  court,  reference  thereto  being  had,  will  more  folly 
appear.    And  the  plaintiff  further  shows  that  the  plaintiff,  on 

the day  of last,  attained  the  age  of  twenty-one 

years,  and  shortly  afterwards,  having  discovered  that  such 
transactions  had  taken  place  during  his  minority  as  aforesaid, 
by  himself  and  his  agents,  represented  the  same  to  the  said 
C.D.t  and  requested  him  to  deliver  up  possession  of  the  said 
mortgaged  premises  to  the  plaintiff,  on  being  paid  the  princi- 
pal money  and  intprest,  if  any,  actually  and  fairly  due  thereon, 
which  the  plaintiff  offered,  and  has  at  all  times  been  ready  to 
pay,  and  which  would  have  been  paid  by  the  personal  repre- 
sentatives of  the  said  T.  B.  out  of  his  personal  assets,  during 
the  plaintiff's  minority,  had  any  application  been  made  for 
that  purpose.  And  the  plaintiff  hoped  that  the  said  G.  D. 
would  not  have  insisted  on  the  said  decree  of  foreclosure,  so 
fraudulently  obtained  as  aforesaid,  but  would  have  permitted 
the  plaintiff  to  redeem  the  said  mortgaged  premises,  as  he 
ought  to  have  done.  But  now  so  U  is,  etc.,  the  said  G.  D.,  etc., 
pretends  that  the  said  decree  of  foreclosure  was  fairly  and 
properly  obtained,  and  that  a  day  was  therein  given  to  the 
plaintiff,  when  of  age,  to  show  cause  against  the  same,  and 
that  the  plaintiff  has  neglected  to  do  so,  and  that  the  plaintiff 
is  neither  entitled  to  redeem,  nor  to  travel  into  the  said  ac- 
counts; whereas  the  plaintiff  charges  the  contrary  thereof  to 
be  true,  and  that  the  plaintiff  only  attained  the  age  of  twenty- 
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one  years  on  the  said day  of ,  and  tliat  he  has 

since  discovered  the  several  matters  aforesaid,  by  searching  in 
the  proper  offices  of  this  honorable  court;  and  the  plaintiff 
expressly  charges  that,  under  the  circumstances  aforesaid,  the 
eaid  decree,  so  fraudalently  obtained,  as  hereinbefore  men- 
tioned, ought  to  be  set  aside,  and  the  plaintiff  ought  not  to  be 
precluded  thereby,  or  in  any  other  manner,  from  redeeming 
the  said  mortgaged  premises,  of  which  the  said  G.  D.  has  pos- 
sessed himself,  by  such  means  as  aforesaid.  All  which  actings, 
etc.  In  consideration  whereof,  etc  To  the  end,  etc.;  and  that 
the  said  decree  of  foreclosure  may,  for  the  reasons  and  under 
the  circumstances  aforesaid,  be  set  aside  by  this  honorable 
court,  and  declared  to  be  fraudulent  and  void ;  and  that  an 
account  may  be  taken  of  what,  if  anything,  is  now  due  to  the 
said  C.  D.  for  principal  and  interest  on  the  said  mortgage;  and 
that  an  account  may  also  be  taken  of  the  rents  and  profits  of 
the  said  mortgaged  premises,  which  have,  or  without  his  wilfal 
default  might  have  been,  received  by  or  on  behalf  of  the  said 
G.  D.,  and  if  the  same  shall  appear  to  have  been  more  than  the 
principal  and  interest  due  on  the  said  mortgage,  then  that 
the  residue  thereof  may  be  paid  over  to  the  plaintiff,  and  that  the 
plaintiff  may  be  at  liberty  to  redeem  the  said  mortgaged  prem- 
ises, on  payment  of  the  principal  and  interest,  if  any,  remain- 
ing due  on  the  said  security;  and  that  the  said  G.  D.  maybe 
decreed,  on  being  paid  such  principal  money  and  interest,  to 
deliver  up  possession  of  the  said  mortgaged  premises,  free 
from  all  encumbrances,  to  the  plaintiff,  or  as  he  shall  appoint^ 
and  to  deliver  up  all  title  deeds  and  writings  relating  thereto. 
[(reneral  relief.]  May  it  please,  etc.  [Frayer  fur  subpcBna 
against  C7.  D.,  etc,] 

XXXI.  BILL  TO  GABBY  A  DEGBEE  INTO  EXEGUTION.i 

« 

1.    Where  a  decree  of  partition  has  been  ohUiined  and  not 

executed, 
[Title  and  addreu.] 

Humbly  complaining,  showeth  unto  your  honors  the  plaintiff 

1    A  bill  will  He  to  execute  a  decree  where,  owlnv  to  the  neglect 
of  the  parties  to  proceed  under  it,  their  rights  have  oecome  enibar« 
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A.  B.,  of,  etc.,  tiutt  the  plaintiff  on  or  about  the day  of , 

,  filed  his  bill  of  complaiut  in  this  honorable  court 

against  E.  B.,  stating  [set  out  substance  of  a  hiU  for  paHition] 
*nd  praying  [set  out  prayer  verbatim].  And  the  plaintiff 
further  showeth,  that  due  process  having  been  served  upon  the 
eaid  E.  B.,  he  appeared  and  put  in  his  answer  to  said  bill,  to 
which  answer  a  replication  was  filed  [or^  on  which  answer  issue 
was  joined  J.  And  the  said  cause  being  duly  at  issue,  the  same 
came  on  to  be  heard,  and  was  heard,  before  your  honors  on  the 

day  of ,  when  your  honors  were  pleased  to  order 

and  decree  that  a  commission  should  issue  to  certain  commis- 
sioners to  be  therein  named,  to  make  partition  of  the  estate  in 
<][ue8tion,  who  were  to  take  the  depositions  of  witnesses  to  be 
•examined  by  them,  in  writing,  and  return  the  same  with  the 
«aid  commission ;  and  that  the  said  estate  was  to  be  divided 
and  separated,  and  one-third  part  thereof  set  out  in  severalty 
and  declared  to  belong  to  the  said  E.  B.  and  his  heirs ;  and  the 
remaining  two  thirds  thereof  declared  to  belong  absolutely  to 
the  plaintiff,  to  be  held  in  severalty  by  him ;  and  the  respective 
parties  were  decreed  to  convey  their  several  shares  to  each 
other,  to  hold  in  severalty  according  to  their  respective  uudi- 
Tided  shares  thereof ;  and  that  it  should  be  referred  to  H«  B., 
one  of  the  masters  of  this  court,  to  settle  the  conveyances,  in 
case  the  parties  differed  about  the  same,  as  by  the  said  pro- 
ceedings and  decree  now  remaining  as  of  record  in  this  honor- 
able court,  reference  being  thereunto  had,  will  more  fully 
appear.  And  the  plaintiff  further  showeth  unto  your  honors, 
that  the  commission  awarded  by  the  said  decree  never  issued, 
on  account  of  the  said  E.  B.  going  abroad,  and  being,  until 
lately,  out  of  the  jurisdiction  of  this  honorable  court ;  but  the 
aaid  K  B.  having  since  returned,  and  the  inconvenience  men- 
tioned in  the  plaintiff's  former  bill  [for  partition]  still  subsist- 
ing, the  plaintiff  is  desirous  of  having  the  said  decree  forthwith 
carried  into  execution,  but  from  the  great  length  of  time  which 
lias  elapsed,  and  the  refusal  of  the  said  E.  B.  to  concur  therein, 
the  plaintiff  is  advised  the  same  cannot  be  done  without  the  as- 

rassed  by  subsequent  events,  and  a  new  decree  is  necessary  to  aacer- 
tain  them,  and  where  the  decree  Is  not  unjust  nor  inequitable. 
Wright «.  Bowden,  69  Am.  Dec  600. 
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sistance  of  this  honorable  court.  To  the  end,  therefore,  etc. 
And  that  the  said  decree  may  be  directed  to  be  forthwith  car- 
ried specifically  into  execution,  and  the  said  E.  B.  ordered  to 
do  and  concnr  in  all  necessary  acts  for  that  purpose.  Kay  it 
plesae,  etc    [I^ayerfor  aubpcena  against  KB.] 
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CHAPTEB  y. 

INFOBMATIONB. 

XXXII.  1.  Informatvm  to  restrain  the  making  a  carriage 
road  and  breaking  up  a  public  foot-path,  in  order  to  prevent 
certain  streets  from,  being  made  thoroughfares  for  carriages, 
contrary  to  the  irttention  of  a  statute,^ 

ITItU  and  address.] 
'  Informing,  showeth  unto  yonr  honors,  G.  I.  B.,  of,  etc.,  Esq., 
attorney-general  of  the  State  [or  commonwealth]  of,  etc.,  at 
and  by  the  relation  of  A.  B.,  etc.,  etc.,  against  D.  Y.,  etc.,  etc., 

that  ttiere  is  situate,  lying,  and  being  within  the  town  of , 

a  certain  public  street,  called  Y  Lane,  leading  from  a  certain 
other  public  street,  called  B  Street,  to  a  certain  other  public 
street,  called  G  Street,  and  communicating  on  the  north  side 
thereof  with  certain  other  public  streets,  called  0  Street,  Old  B 
Street,  and  S  Bow.  And  the  attorney-general  aforesaid,  by  the 
relation  aforesaid,  further  showeth  that  at  the  east  end  of  the 
said  street,  called  Y  Lane,  there  is  a  certain  other  public  street, 
called  S  Street,  leading  from  thence  into  a  certain  other  public 
street,  called  P  Street,  and  that  along  the  south  side  of  said 
street,  called  Y  Lane,  from  S  Street  to  B  Street,  there  is,  and 
for  years  past  has  been,  a  common  and  public  foot-path,  which 
has  been  from  time  to  time  paved  with  flag-stones  at  the  ex- 
pense of  the  inhabitants  of  the  said  town  of ,  for  the  oon- 

Tenience  of  persons  passing  and  repassing  on  foot,  the  said 
street,  called  Y  Lane,  being  a  great  public  thoroughfare  for 
foot  passengers  Irom  B  Street  to  S  Street,  although  there  is  not 
nor  ever  has  been  any  thoroughfare  for  carriages  along  the  said 
street  from  B  Street  to  S  Street,  by  reason  of  certain  wooden 
posts,  which  are,  and  ever  since  the  making  of  the  said  street, 
called  Y  Lane,  have  been  placed  across  the  said  street  a  few  feet 

1  Under  the  same  general  circumstances  In  which  an  action  may 
be  maintained  by  a  stockholder  against  wrong-doing  directors  or 
officers,  if  the  corporation  Is  municipal  or  the  trust  Is  public  or  chari- 
table, the  attorney-general  may  sue,  as  a  representative  of  the  pubUo 
beneflclarJes,  for  appropriate  relief.    Pom.  Eq,  Jur.  1 1098. 
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to  the  eastward  of  S  Bow.  And  the  attorney-general  aforesaid 
by  the  relation  aforesaid  showetli  that  the  said  common  and 
public  footway  from  B  Street  to  8  Street  is,  and  ever  since 
the  making  of  the  same  has  been,  bounded  on  the  south  for  the 
most  part  by  a  certain  ancient  brick  wall,  which  lorms  the 
northern  fence  and  boundary  of  certain  lands  called  M.  Gardens 
and  B.  Gardens,  and  that  there  is  not,  nor  ever  has  been,  any 
public  way  or  opening  on  the  north  side  of  the  said  footway,  so 

tliat  the  people  of  the in  passing  and  repassing  on  the 

footway  have  at  all  times  had  the  free  and  uninterrupted  use 
thereof  without  any  hurt,  hindrance,  or  obstruction  whatsoever. 
Aud  the  attorney-general  aforesaid  by  the  aforesaid  relation 

farther  showeth  that  upwards  of years  since,  the  then 

owners  of  the  said  lands  called  M.  Gardens  and  B.  Gardens, 
severally  claimed  a  right  to  open  a  public  street  or  way  from  P 
through  their  respective  lands  into  the  said  street,  called  Y 
Lane,  and  threatened  to  make  a  public  street  or  streets  accord- 
ingly, but  sucli  claim  being  resisted  on  the  part  of  the  proprie- 
tors and  inhabitants  of  the  said  several  streets,  called  Y  Lane, 
C  Street,  Old  B  Street,  and  S  Bow,  by  reason  of  the  disturbance 
and  injury  that  would  thereby  be  occasioned  to  the  said  several 
streets,  the  said  owners  of  the  said  lands  thought  fit  to  abandon 

such  claim,  and  afterwards,  by  an  act  of  the ,,  made  and 

passed  on  the day  of ,  entitled,  *  An  act,"  etc.,  it 

was  provided,  etc.,  which  provision  was  inserted  in  the  said  act 
for  the  purpose  of  protecting  the  said  streets,  called  Y  Lane^  S 
Bow,  0  Street,  and  Old  B  Street,  from  any  thoroughfare  for 
carriages  from  P  to  the  said  street  called  Y  Lane,  by  the  way  of 
8  Street,  or  by  any  other  means  than  by  the  way  of  B  Street. 
And  the  attorney-general  aforesaid  by  the  relation  aforesaid 
further  showeth  that  the  said  D.  Y.,  proprietor  of  the  said  lands 
called  M.  (hardens,  and  the  defendant  hereinbefore  named,  has 
formed  a  plan  for  making,  and  is  about  to  make  a  public  street 
or  way  for  horses,  carts,  and  carriages,  from  P  through  the  uaid 
lands  called  M.  Gardens  and  the  public  street  called  Y  Lane, 
over  the  aforesaid  common  and  public  footway  on  the  south 
side  of  the  said  street;  and  in  and  towards  the  execution  of  such 
plan  has  actually  made  an  opening  in  the  said  ancient  boundary 
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wall,  and  has  taken  np  a  part  of  the  flag  pavement  of  the  said 
footway.  And  the  said  attorney-general  at  the  aforesaid  rela- 
tion further  sboweth  that  such  public  street  or  way  so  intended 
to  be  made  by  the  said  defendant  D.  T.,  if  carried  into  execu- 
tion, will  greatly  interrupt  and  obstruct  the  said  common  and 
public  footway  on  the  south  side  of  the  said  street  called  Y 
Laue,  and  will  be  to  the  great  damage  and  common  nuisance  of 
all  the  people  of ,  passing  and  repassing  by  the  said  foot- 
way. And  the  attorney-general  aforesaid  at  the  relation  afore- 
said further  showeth  that  such  intended  street,  if  carried  into 
execution,  will  be  opposite  to  the  end  of  B  Bow,  and  westward 
of  the  said  wooden  posts,  so  as  aforesaid  placed  across  the  said 
street  called  Y  Lane,  and  by  making  a  direct  thoroughfare  for 
horses,  carts,  and  carriages  from  P  into  the  said  street  called  Y 
Lane,  will  actually  defeat  the  provision  made  as  afores&id  in  the 
said  act  for  the  protection  of  the  said  streets  called  Y  Lane,  S 
Bow,  C  Street,  and  Old  B  Street,  from  any  thoroughfare  for 
carriages,  and  will  therefore  be  contrary  to  the  true  intent, 
meaning,  and  spirit  of  the  said  act.  To  the  end^  therefore,  that 
the  said  D.  Y.  may,  according  to  the  best  of  his  knowledge,  re- 
membrance, information,  and  belief,  etc. 

And  that  the  said  defendant  may  answer  the  premises ;  and 
that  the  said  defendant,  his  agents,  servants,  and  workmen, 
may  be  restrained  by  the  order  and  injunction  of  this  honorable 
court  from  proceeding  to  make  and  open  any  public  street  or 
way  from  the  said  lands  called  M.  Gardens  into  the  said  street 
called  Y  Lane,  over  the  said  common  and  public  footway ;  and 
that  the  said  defendant  may  be  directed  to  replace  the  flag- 
stones of  the  said  footway  so  as  aforesaid  removed  by  him  or 
by  his  order,  and  to  put  the  same  footway  into  the  same  state 
an'^.  condition  as  the  same  was  in  before  his  obstruction  afore- 
said.   [  And  ft  r  fu  rther  relief.  J  J.  L, 
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XXXni.  2.  Informalion  at  the  relation  of  certain  free^ 
holders  and  infiaJbitatUs  of  a  parish,  f  rming  a  society  called 
"  2^e  Tujenty-Four,"  by  whom  the  affairs  of  the  parish  were 
managed^  to  establish  a  bequest  of  stock  for  the  benefit  of  the 
poor  of  a  certain  district  within  the  same  parish,  praying  also 

to  have  the  stock  transferred  into  the name  of .* 

[TtOe  and  addrett.] 

Informing,  showeth  your  honors,  G.  I.  B.,  of,  etc.,  Esq., 
attorney-general  of  the  State  [or  commonwealth]  of,  etc.,  at 
and  by  the  relation  of  E.  C.  B.,  W.  G.,  etc.,  etc.,  all  housekeepers 
and  inhabitants,  having  freehold  estates  within  the  parish  of 
T.,  in  the  county  of  N.,  that  there  has  been  from  time  imme- 
morial within  the  said  parish  a  certain  society  consisting  of 
twenty-four  persons,  being  housekeepers  and  inhabitants,  and 
having  freehold  estates  within  the  said  parish,  and  which  said 
society  has  always  been,  and  still  is,  called  or  known  by  the 
name  or  description  of  "  The  Twenty-Four  ";  twelve  of  which 
twenty-four  have  from  time  immemorial  been  elected  or  chosen 
out  of  the  principal  inhabitants  having  freehold  estates  within 
the  township  or  district  of  N.  S.,  within  the  said  parish,  and 
the  remaining  twelve  out  of  the  principal  inhabitants  having 
freehold  estates  within  the  rest  of  the  said  parish,  commonly 
called  the  country  part  of  the  said  parish,  the  said  twenty-fouv 
persons  having  constantly  had  the  direction  and  management 
of  the  business  and  concerns  of  the  said  parish.  And  the  attorn 
ney-general  aforesaid,  at  the  relation  aforesaid,  also  informeth 
yonr  honors,  that,  upon  the  death  of  any  one  or  more  of  the 
said  society,  or  in  case  of  his  or  their  selling  or  disposing  of 
his  or  their  freehold  or  freeholds  within  the  said  parish,  the 
survivors  and  others  of  the  said  society  have  been  from  tim^ 
to  time,  whereof  the  memory  of  man  is  not  to  the  contraryj 
used  and  accustomed  to  elect  and  choose,  and  have  accordingly 

elected  and  chosen,  on  the day  of following  such 

event,  some  other  person  or  persons  to  be  a  member  or  mem^ 
bars  of  the  said  society  in  the  room  or  stead  of  the  person  ot 
persons  so  dying  or  disposing  of  his  or  their  freehold  as  afore* 

1   From  Dan.  Ch.  Pr.  *2078. 
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said.  And  the  attorney-general  afoix'naid,  at  tlie  relation  afore- 
said, fiirtlier  informeth  your  honors,  that  the  relators  and  H. 
.*H.,  late  of  W.,  in  the  county  of  N.,  Esq.,  were  the  persons 
who  were  last  elected  or  chosen  as  members  wbich  comjx)8id 
the  said  society;  and  the  said  H.  H.  having  lately  departed 
this  life,  your  relators  are  the  surviviug  and  present  members 
of  the  said  society.  And  the  attorney-gf>neral  aforesaid,  at  the 
relation  aforesaid,  further  informeth  your  honors  that  M.  H., 
late  of,  etc.,  widow,  deceased,  in  her  lifetime  duly  made  and 
published  her  last  will  and  testament  in  writing,  bearing  date 

on  or  about  the ^  day  of ,  and  thereby,  amongst 

other  things,  appointing  B.  J.  and  P.  P.,  of,  etc.,  Esqs.,  execu- 
tors, thereof.  She  gave  and  bequeathed  unto  her  said  executors 
in  the  words  and  figures,  or  to  the  purport  and  effect  following, 
that  is  to  say:  "I  give,  devise,  and  bequeath  unto  the  said  P. 
P.  and  B.  J.,  and  the  Buryivor  of  them,  and  the  executors  and 

administrators  of  such  survivor,  the  snm  of  $ ,  East  ladia 

annuities,  part  of  which  is  now  standing  in  my  name  in  the 
banks  of  that  company,  in  trust,  that  they,  my  said  trustees 
and  the  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  do  and  shall  pay  to,  authorize,  and  permit 
and  suffer  the  housekeepers  and  inhabitants  of  the  township  of 
N.  S.,  commonly  called  *The  Twenty-Four,'  for  the  time  being 
forever,  to  receive  the  dividends,  produce,  and  interest  of  the 

said  sum  of  $ >— ,  East  India  annuities,  as  and  when  the 

same  shall  become  due  and  payable,  in  trust,  to  be  by  them,  or 
any  five  or  more  of  them,  paid,  applied,  and  disposed  of  from 
time  to  time  forever,  unto  and  amongst  such  of  the  poor  of 
the  said  township  as  they  shall  think  proper ;"  as  in  and  by 
such  will  and  the  probate  thereof,  relation  being  thereunto 
had,  will  more  fully  appear.  And  the  attorney-general  afore- 
said, at  the  relation  aforesaid,  further  informeth  your  honors, 
that  the  said  testatrix  M.  B.  departed  this  life  on  or  about  the 

^—  day  of ,  without  revoking  or  altering  her  said  will, 

and  upon  or  soon  after  her  death  the  said  P.  P.  and  B.  J.  duly 
proved  the  said  will  in  the  appropriate  court,  and  undertook 
the  executorship  thereof.  And  the  attorney-general  aforesaid, 
at  the  relation  aforesaid,  further  informeth  your  honors  that 
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tbA  BtA^  testatrix  M.  B.  was  at  the  time  of  her  death  possessed 
of  OP  entitled  unto  a  considerable  personal  estate,  consisting  of 
maiD-y  valnable  particulars,  and  particularly  she  was  possessed 
of  or  entitled  unto  a  considerable  sum  of  money  in  East  India 
aaiMiities  to  a  much  larger  amount  than  the  said  legacy ;  and 
mpoB  or  shortly  after  her  decease,  the  said  P.  P.  and  B.  J.,  by 
TJdTtue  of  the  said  will  and  the  probate  thereof,  possessed  them- 
■elves  of  all  the  said  personal  estate  and  effects,  and  procured 
the  said  East  India  annuities  to  be  transferred  into  their  names. 
And  the  attorney-general  aforesaid,  at  the  relation  aforesaid, 
further  iufurmeth  your  honors  that  the  personal  estate  and 
effects  late  of  or  belonging  to  the  said  testatrix,  and  possessed 
by  her  said  executors  since  her  decease,  were  more  than  suffi- 
cient (exclusive  of  the  said  East  India  annuities)  for  the  pay- 
ment of  all  her  debts,  funeral  expenses,  and  legacies,  all  which 
debts,  funeral  expenses,  and  legacies,  save  the  aforesaid  chari- 
table legacy,  have  been  long  since  fully  paid  and  discharged ; 
and  the  said  -East  India  annuities  now  remain  standing  in  the 
names  of  the  said  P.  P.  and  K.  J.,  to  answer  and  satisfy  the 
aforesaid  legacy.  And  the  attorney-general  aforesaid,  at  the  re- 
lation aforesaid,  further  informeth  your  honors  that  your 
relators  being  the  persons  meant  and  intended  in  the  said  tes- 
tatrix's will  mentioned,  of  the  housekeepers  and  inhabitants 
of  the  township  of  N.  H.,  commonly  called  "The  Twenty- 
Four,**  hoped  that  the  said  P.  P.  and  R.  J.  would  have  paid 
and  applied  the  interest  or  dividends  of  the  said  East  India 
annuities  for  the  benefit  of  such  person  or  persons  as  are  en- 
titled thereto  by  virtue  of  the  said  testatrix's  will.  But  noip 
Boiixs,  may  it  please  your  honors,  the  said  P.  P.  and  B.  J.  de- 
cline to  pay  the  interest  or  dividends  of  the  said  sum  of  $ , 

East  India  annuities,  unto  your  relators,  to  be  applied  accord- 
ing to  the  direction  of  the  said  testatrix's  will,  alleging  that 
they  cannot  do  so  with  safety  to  themselves  without  the  direc- 
tion of  this  honorable  court  for  their  indemnity  therein.  And 
the  attorney-general  aforesaid  charges  tliat  the  charitable  inten- 
tions of  the  said  testatrix  are  in  danger  of  being  frustrated  in 
process  of  time,  when,  after  the  deaths  of  the  said  defendants, 
it  may  be  difficult  to  find  out  who  are  or  who  may  be  the  per- 
Eq.  Pl.— 4v\ 
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Boual  representatiTeB  cf  the  said  testatrix,  in  order  to  obtain  a 
representation  to  her,  and  the  obtaining  or  procuring  a  repre- 
sentation to  her  will  be  attended  with  considerable  expense, 
and  therefore  the  said  attorney-general  and  the  said  relators 
charge  that  the  said  sum  of  money  in  annuities  aforesaid  ought 

to  be  transferred  into  the  name  of  the of  this  honorable 

court  upon  the  trusts  and  for  the  purposes  aforesaid.  To  tlie 
endy  therefore,  that  the  said  P.  P.  and  £.  J.  may  upon  their 
seyeral  and  respective  coi-poral  oaths,  etc.,  etc. 

And  that  the  aforesaid  chai-ity  may  be  established;  and  that 
the  said  P.  P.  and  B.  J.  may  be  decreed  to  transfer  the  before- 
mentioned  sum  of  %  in  East  India  annuities  into  (be 

name  of  the of  ibis  honorable  court,  npon  the  tnut  and 

for  the  purpose  mentioned  and  expressed  in  the  said  testatrix's 
said  will  concerning  the  same,  and  that  the  trust  thereof  may 
be  declared  accordingly;  and  that  the  interest  or  dividends 
'Which  have  become  due  thereon  since  the  death  of  the  said  tes- 
^tatrix,  and  which  may  hereafter  become  due  thereon,  may  from 
'■  time  to  time  forever  hereafter  be  paid  to  the  relators  and  their 
>  successors,  the  twenty-four  of  the  housekeepers  and  inhabitants 
of  the  said  township  of  N.  B.,  to  be  applied  in  the  manner  by 
(he  said  testatrix's  will  directed,  and  that  such  further  and 
other  directions  may  be  given  for  the  establishment  and  main- 
tenance of  the  said  chatity  as  to  your  honors  may  seem 'meet 
and  this  case  may  require.    May  it  please,  eto. 
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Paet  II  —  Subsequent  Pleadings. 

CHAPTER  VI. 

DEMUBBEBS. 

XXXIV.    TITLE  AND  COMMENCEMENT. 

1.    Form  of  title. 

The  demurrer  of  A.  B.,  attoruey  (or  solicitor)  general,  or  of 

C.  D.,  Esq.,  attorney  (or  solicitor)   general  of  the  Stite  of 

,  or  of  the  mayor  and  alderman  of  the  city  of  E.;  or 

of  F.  G.,  an  infant  under  the  age  of  twenty-one  years,  by  H.  I., 

Lis  guardian,  or  of  M.  N.  and  0.,  his  wife ;  or  of  P.,  the  wife  of 

It.  S.,  who  has  fully  obtained  an  order  of  this  honorable  court, 

for  liberty  to  defend  separately  from  her  said  husband,  or 

of  T.,  the  wife  of  Y.  Y.,  defendants  to  the  bill  of  complaint  of 

.Z.  X.,  complainant. 

or, 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of 
A.  B.,  the  above-named  plain  tiff. 

or, 

The  demurrer  of  John  Jones  (in  the  bill  by  mistake  called 
William  Jones),  the  above-named  defendant  [or,  one  of  the 
above-named  defendants],  to  the,  etc. 

or. 

The  joint  and  several  demurrer  of  A.  B.  and  C.  D.,  the  [or, 
two  of  the]  above-named  defendants,  to  the,  etc. 

or. 

The  joint  demurrer  of  A  B.  and  C.,  his  wife,  the  [or,  two  of 
the]  above-named  defendants,  to  the,  etc.  Or,  if  they  have 
mai-ried  since  she  was  made  a  defendant,  say :  The  joint  de- 
murrer of  A  B.  and  C,  his  wife,  lately  and  in  the  bill  called 
C.  D.,  spinster  [or,  widow],  to  the,  etc. 

2.    Introduction  to  a  demurrer  to  the  whole  of  the  bill. 
This  defendant  (o?*  tliese  defendants  respectively)  by  protesta?- 


472  ASnSBIGJLN  TOBMS;.. 

tion,  not  confessing  or  acknowledging  all,  or  a&y  ef  fbe  matters 
and  things  in  the  said  complainant's  bill  to  bo  tnie«  in  such 
manner  and  form  as  the  same  are  therein  set  forth  andnUeged,* 
doifi  (Of*  do  as  the  case  may  he)  demur  thereto,  and  for  cause 
of  demurrer,  showeth.  {or  show),  that,  etc. 

8.     Where  the  demurrer  iasto  part  of  the  6iZZ,  or  to  the  relief, 

{As  in  the  nevt  preceding  form  to  the  asterisk)  as  to  so  much 
and  such  part  of  the  bifi  as  seeks  that  this  defendant  (or  these 
defendants)  may  answer  And  set  forth  whether,  etc.;  and 
whether,  etc.;  and  prays,  etc.  (if  relief  be  prayed);  doth  {or  do) 
demur,  and  for  cause  of  demurrer  showeth  (or  show),^ 

XSaV.    CONCLUSION.* 

1.    General  toords  ofconclusion  to  a  demurrer  to  the  whole  of 

the  hia. 

Wherefore  this  defendant  {or  these  defendants  respectively), 
demands "M^  {or  demand)  the  judgment  of  this  honorable  court, 
whether  he  shall  be  compelled  to  make  any  further  or  other' 
answer  to  the  said  bill,  or  any  of  the  matters -and  things  therein 
contained,  and  prays  (or  pray)  to  be  hence  dismissed,  with  hif 
{her^  or  their^,  reasonable  costs  in  this  behalf  sustained. 

A.  B.,  (CounseVs  nome,) 
or. 

Wherefore,  and  for  divers  other  errors  and  imperfections, 
this  defendant  humbly  demands,  etc.  (As  in  the  preceding 
form  from  the  asterisk, ) 

2.    Where  tJie  demurrer  is  to  patt  only,  or  to  the  relief. 

Wherefore,  and  for  divers  other  errors  and  imperfections  ap- 
pearing in  the  said  bill,  this  defendant  {or  these  defendants) 
humbly  prays  {or  pray)  the  judgment  t  of  this  honorable  court, 

1  A  special  demnrrer  should  point  out, specifically,  by  paragraph, 
page,  or  folio,  or  other  mode  of  reference,  the  parts  of  the  Dill  to 
which  it  is  Intended  to  apply.  Atwill  v.  Ferrett,  2  Blatchf.  (U.  8.)  3a. 
8.  P.,  Chicago,  8t.  liOuls,  etc.  R.  R.  Co.  v.  Macoml^  2  Fed.  Kep.  18. 

2  A  demurrer  to  a  bill  in  equity  should  be  certified  by  counsel  to 
be,  in  their  opinion,  well  founded  in  point  of  law,  and  supported  by 
the  affidavit  of  the  defendant  that  It  is  not  Interposed  for  delay. 
Secor  v.  Singleton,  9  Fed.  Rep.  809;  8  McCrary  (U.  &)  280i 
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whether  he  (s7u>,  or  they) ,  shall  be  compelled  to  make  any  an- 
8wer  to  such  part  of  the  said  bill  as  is  so  demurred  unto  as 
aforesaid,  etc. 

or 
And  therefore,  and  for  other  good  causes  of  demurrer  in  the 
said  bill  contained,  as  to  so  much  of  the  said  complainant's  bill 
as  is  demurred  unto  as  aforesaid,  this  defendant  {or  tlieBfi  de- 
fendants) doth  {fir  do)  demand  the  judgment,  etc.  {As  in  the 
last  form  from  t . ) 

XXXVI.    VARIOUS  FORMS  OF  DEMUBBERS.i 

1.    General  form  of  demurrer,  plea,  and  answer. 

In  Chancery. 

Between,  etc. 

The  demurrer,  plea,  and  answer  of  A.  B.,  the  above-named 

defendant  [or,  one  of  the  above-named  defendants],  to  tho 

bill  of  complaint  [or,  amended  bill  of  complaint]  of  the 

above-named  plaintiff. 

(1)  Demurrer,  I,  the  defendant  A.  B.,  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and 
thiugs  in  the  said  bill  contained  to  be  true,  in  such  manner 
and  form  as  the  some  are  therein  set  forth  and  alleged,  as  to  so 
much  of  the  said  bill  as  seeks  (state  what),  and  also  as  to  so 
much  of  the  said  bill  as  seeks,  etc.,  do  demur  thereto. 

And  as  to  the  discovery  and  relief  sought  by  the  said  bill, 
save  so  much  thereof  as  relates  to  the  premises  therein  men- 
tioned to  be  situate  at  S.,  in  the  county  of  D.,  for  cause  of  de- 
murrer I  show  that,  etc. 

And  as  to  so  much  of  the  said  discovery  and  relief  as  relates 
to  the  said  premises  at  S.  aforesaid,  for  cause  of  demurrer  I 
show  that,  etc. 

Wherefore  and  for  divers  other  good  causes  of  demurrer  ap- 
pearing in  the  said  bill,  I  pray  the  judgment  of  tliis  honorable 

1  Where  a  demurrer  is  interposed  the  bill  Is  to  be  taken  as  true. 
Taylor  v.  Bradshaw,  17  Am.  Dec.  I'-Si.  A  general  demurrer  admits 
ail  well  pleaded  allegations  of  a  bill.  Smith  v.  Allen,  21  Am.  Dec.  8:{. 
A  demurrer  is,  in  a  legal  sense,  an  answer  to  the  bill,  though  not 
an  answer  as  that  term  is  used  in  the  common  langua«re  oX  practice. 
New  Jersey  v.  New  Yorlc,  6  Peters  {V,  S.)  823, 
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court  whether  I  shall  be  compelled  to  make  any  answer  to  snoh 
parts  of  the  said  bill  as  I  have  hereinbefore  demurred  to. 

(2)  Flea,  And  I,  the  defendant  A.  B.,  not  waiying  my 
said  several  demuri'ers,  but  wholly  relying  thereon,  as  to 
so  much  of  the  said  bill  as  seeks,  etc.,  and  also  as  to  so  much 
of  the  said  bill  as  seeks,  etc.,  do  plead  thereto ;  and  for  plea  say 
that,  etc.;  and  I  do  aver  that,  etc. 

All  which  last-mentioned  matters  and  things  I  do  plead 
in  bar  to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded  to ; 
and  I  humbly  pray  judgment  of  this  honorable  court,  whether 
I  ought  to  make  any  farther  answer  to  so  much  of  the  said  bill 
as  is  hereinbefore  pleaded  to. 

(3)  Anamtr.  And  I,  the  defendant  A.  B.,  not  waiving 
my  said  several  demurrers  and  plea,  but  wholly  relying  and 
insisting  thereon,  for  answer  to  so  much  of  the  said  bill  as  I 
am  advised  it  is  material  or  necessary  for  me  to  make  answer 
unto,  say  as  follows,  etc.  [Name  of  CounseL^ 

2.  Demurrer  for  want  of  a  suggestion  that  tlie  evidence  of 

the  plaintiff's  demand  is  not  in  his  power. 

As  to  so  much  and  such  part  of  the  said  complainant's  biH 

as  prays  relief,  in  respect  df  the  bond  bearing  date for 

the  sum  of  twenty  thousand  dollars  in  the  said  bill,  stated 
to  have  been  made  and  entered  into,  for  the  payment  of  ten 

thousand  dollars  and  interest  on  the day  of last 

by  this  defendant,  or  the  money  alleged,  by  the  said  bill,  to  be 
now  due  to  the  said  complainant  from  this  defendant  thereon, 
this  defendant  doth  demur,  and  for  cause  of  demurrer  showeth, 
that  the  said  bond  appears  by  the  said  bill,  to  have  been  taken 
by  the  said  complainant,  in  his  own  name,  and  to  be  now  in 
the  possessioD,  custody,  or  power  of  the  said  complainant,  who 
therefore  has  a  remedy  for  his  demand  at  law.    Wherefore,  etc. 

3.  Demurrer  to  a  hiU  for  relief  filed  by  a  person  beneficially 
entitled,  wJiere  a  rigid  of  action  at  law  was  in  a  trustee,  sug- 
gesting  a  refusal  hy  tlie  trustee  to  suffer  an  action  to  he 
brought  in  his  name. 

As  to  BO  much  and  such  part  of  the  said  bill  as  seeks  to  com- 
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pel  these  defendants  to  pay  the  sum  of  five  thoasand  dollars, 
or  to  make  tiiie  said  complainants  satisfaction  for  any  loss  that 
has  happened  to  the  said  ship,  these  defendants  respectively 
demur ;  and  for  cause  of  demurrer  show  that  if  the  policy  of 
insurance  in  the  said  hill  mentioned  was  forfeited,  a  proper 
action  at  law  did  and  would  lie  to  recover  the  money  due 
thereon,  and  if  the  said  complainants  be  entitled  to  any  such 
relief  as  aforesaid,  as  prayed  in  and  by  their  said  bill,  th<  y 
might  have  a  complete  and  adequate  remedy  by  an  action  at 
law,  where  they  ought  and  would  be  put  to  prove  their  interest 
in,  and  the  loss  of  the  said  ship.    Wherefore,  etc. 

4.    Demurrer  for  want  of  parties.^ 

That  it  appears  by  the  said  complainant's  said  bill  that  A.  B., 
therein  named,  is  a  necessary  party  to  the  said  bill,  inasmuch 
as  it  is  therein  stated  that  C.  D.,  the  testator  in  the  said  bill 
named  did  in  his  lifetime,  by  certain  conveyances  made  to  the 
said  A.  B.,  in  consideration  of  $— ,  convey  to  him,  by  way 
of  mortgage,  certain  estates  in  the  said  bill  particularly  men- 
tioned and  described,  for  the  purpose  of  paying  the  said  testa- 
tor's debts  and  legacies ;  but  the  said  complainant  has  not  made 
the  sud  A.  B.  a  party  to  the  said  bill.    Wherefore,  etc. 

6.    J)ernurrer for  rtmLt'ifariousness,'^ 
That  it  appears  by  the  said  bill  that  the  same  is  exhibited  bj- 

1  A  demurrer  to  a  bill  for  want  of  the  necessary  parties  naust 
name  the  proper  parties.  Dwlght  v.  Central  Vt.  B.  Co.  9  Fed.  Bep. 
785;  ao  Blatchf.  (U.  S.)  200. 

2  There  Is  no  definite  rule  as  to  what  constitutes  multifarious- 
ness In  a  pleading  In  chancery.  Each  case  must  depend  upon  it& 
own  circumstances,  and  much  must  be  left  to  the  sound  dlscretioi^ 
of  the  court.  Gaines  v.  Chew,  2  How.  (U.  S.)  619,  642:  and  note  to 
Banks'  ed.  S.  P.,  Oliver  v.  Piatt,  3  How.  (U.  8.)  333,  411;  aflarmlnp, 
8  McLean  (TT.  8.)  27;  McLean  v,  Lafayette  Bank,  3  McLean  (U.  8.)  415. 

The  objection  of  multifariousness  cannot  be  Insisted  upon  by  the 
defendant  as  a  matter  of  right  at  the  hearing.  It  must  be  taken 
advantage  of  by  the  plea,  answer,  or  demurrer.  And  although  the 
court  may  take  notice  of  It,  at  any  time,  sun  sponte,  this  will  not  bo 
done  at  so  late  a  period  as  the  hearing,  unless  it  is  essential  to  th& 
due  administration  of  Justice.  An  appellate  court,  a  fortiori^  would 
not  entertain  it,  unless  forced  to  do  so  by  a  moral  necessity.  Oliver 
V.  Piatt,  8  How.  (U.  8.)  883, 412;  afHrroing,  3  McLean  (U.  8.)  27;  Nelson 
V.  Hill,  5  How.  (U.  8.)  127;  and  note  to  Banks'  ed. 

A  bill  is  subject  to  demurrer  for  multifariousness,  if  one  of  the 
two  complainants  has  no  standing  in  court,  or  they  set  up  antago- 
nistic causes  of  action,  or  the  relief  for  which  they  respectively  pray- 
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tlie  said  complainant  against  this  defendant,  and  A.  B.,  C.  D., 
E.  T;  and  G.  H.,  as  defendants  thereto,  for  eeveral  distinct 
tuatters  and  caases,  in  many  whereof,  as  appears  by  the  said  bill, 
this  defendant  is  in  no  way  interested ;  and,  by  reason  of  such 
distinct  matters,  the  said  bill  is  drawn  ont  to  a  considerable 
length,  and  this  defendant  is  compelled  to  take  a  copy  of  the 
whole  thereof;  and  by  joining  distinct  matters  together,  which 
do  not  depend  on  each  other,  the  proceedings  in  the  progress 
of  the  said  suit  will  be  intricate  and  prolix,  and  this  defendant 
put  to  unnecessary  charges  and  expenses  in  matters  which  in 
no  was  relate  to,  or  concern  him.    Wherefore,  etc. 

6.    Demurrer  to  a  InU  brought  for  part  of  a  matter  ordy. 

That  the  said  complainant,  by  his  said  bill,  in  order  to  split 
the  cause,  and  create  a  multiplicity  of  suits,  seeks  only  to  re- 
cover a  part  of  an  entire  debt,  thereby  stated  to  be  due  to  him 
from  this  defendant ;  and  in  respect  of  other  parts  of  the  said 
debt  has,  as  appears  by  his  said  bill,  filed  two  several  other 
bills  of  complaint  in  this  honorable  court  against  this  defend- 
ant.   "Wherefore,  etc. 

7.    Demurrer  to  a  biU  of  interpleader,  because  U  does  not  show 
any  claim  of  i-igM  in  the  defendant. 

For  that  the  said  complainant  has  not  in  and  by  his  said  bill 

In  regard  to  a  portion  of  the  property  sought  to  be  reached  Involves 
totally  distinct  questions,  requiring  different  evidence,  and  leading 
to  different  decrees.  Walker  v.  Powers,  104  U.  S.  245.  But  it  Is  not 
multifarious  simply  because  it  prays  for  different  modes  of  relief 
against  one  injury  (Wells  v.  Bridgeport  etc.  Co.  79  Am.  Dec.  250; 
Way  V.  Bragaw,  84  Am.  Dec.  147);  or  where  the  joinder  therein  of 
two  distinct  matters  prevents  a  needless  multiplicity  of  suits,  and 
neither  Inconveniences  the  defendants  nor  causes  them  additional 
expense  (Stafford  Nat.  Bank  v,  Sprague,  8  Fed.  Rep.  377;  19  Blatchf. 
[U.  S.j  629);  or  whero  all  the  matters  in  controversy  are  between  the 
same  parties,  arise  out  of  the  same  transaction, from  breaches  of  the 
same  instrument,  and  can  be  settled  in  one  suit.  Pacific  B.  R.  Co.  v, 
Atlantic  A  Pacific  R.  R.  Co.  20  Fed.  Rep.  277.         ,         ^ 

So,  also,  a  bill  which  embraces  the  distinct  claims  of  several  par- 
ties is  not  open  to  the  objection  of  multifariousness,  if  the  Interests 
of  all  are  so  mingled  in  a  series  of  complicated  transactions  that 
entire  Justice  could  not  be  conveniently  obtained  in  separate  and 
Independent  suits  /^Oliver  v.  Piatt,  8  How.  fU.  8.]  338,  411;  affirming, 
.*}  McLean  [U.  B.J  27);  as  where  it  joins  defendants  holding  distinct 
tracts  of  land  under  distinct  conveyances,  if  the  main  aground  of  de- 
fense is  common  to  all  of  the  defendants.  Qalnes  v.  Mausseanx,  1 
Woods,  118.  See,  also,  Shields  v.  Thomas,  18  How.  (U.  S.;  263;  Turner 
v^  Am^AcaXi  Baptist  Missionary  Union,  5  McLean  (u.  8.)  SM. 
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of  interpleader  shown  any  claim,  or  right,  title,  or  interest 
whatsoever,  in  this  defendant  in  or  to  the  said  estate  called  A«, 
in  the  said  bill  particularly  mentioned  and  described,  in  respect 
whereof  this  defendant  ought  to  be  compelled  to  interplead  with 
G.  D.  in  the  said  bill  named,  and  the  other  defendant  thereto;. 
Wherefore,  etc. 

8.  Demurrer  to  a  biU  of  interpleader,  because  the  plaintiff 
shoiM  no  rigid  to  compel  the  defendants  (wfuUsoever  rights 
they  may  claim)  t  to  interplead. 

That  the  said  complainant  has  not,  in  and  by  his  said  bill, 
shown  any  right  and  title  whatsoeyer  to  compel  this  defendant, 
and  A.  B.,  the  other  said  defendant  to  the  said  bill,  to  inter- 
plead.   Wherefore,  etc. 

9.  Demurrer  toahiUof  interpleader ^  for  want  of  the  necessary 

affidavit. 

That  although  the  said  complainant's  said  bill  is  on  the  face 
thereof  a  bill  of  interpleader,  and  prays  that  this  defendant  and 
the  other  defendants  thereto  may  interplead  together  concern- 
inlg  the  matters  therein  mentioned,  and  may  be  restrained,  by 
the  order  and  injunction  of  this  honorable  court,  from  proceed- 
ing at  law  against  the  said  complainant,  touching  such  matters, 
yet  the  said  complainant  has  not  annexed  an  affidavit  to  his  said 
bill,  that  he  does  not  collude  concerning  such  matters,  or  any  of 
them,  with  this  defendant  and  the  other  defendants  thereto,  or 
any  or  either  of  them,  which  affidavit  ought,  as  this  defendant 
is  advised,  according  to  the  rules  of  this  honorable  court,  to 
have  been  made  by  the  said  plaintiff,  and  annexed  to  the  said 
bilL    Wherefore,  etc. 

10.  Demurrer  to  a  hiXL  exhibited  by  an  infant^  where  no  next 

friend  is  named 

That  the  said  complainant,  who  appears  by  the  said  bill  to  be 
an  infant  under  the  age  of  twenty-one  years,  hath  exhibited  his 
said  bill  without  any  person  being  therein  named  as  his  next 
friend.    Wherefore,  etc. 
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11.  Demwrer  to  a  hUl  where  the  plaintjff  claimed  under  a  unZZ, 
and  it  udcls  apparer%t  on  the  face  of  the  btS  thai  he  had  no 
iiOe* 

That  the  said  complamant  bath  not,  as  appears  by  his  said 
bill,  made  out  any  title  to  the  relief  thereby  prayed.  VHier^ 
fore,  etc. 

12.    Demurrer  on  the  ground  of  the  statute  of  frauds. 

That  it  appears  by  the  said  bill  that  neither  the  promise  or 
contract  which  is  alleged  by  the  said  bill,  and  of  which  the 
plaintiff  by  the  said  bill  seeks  to  have  the  benefit,  nor  any  memo- 
randum or  note  thereof,  was  ever  reduced  into  writing  or 
signed  by  this  defendant  [or,  these  defendants  or  either  (any) 
of  them],  or  any  person  authorized  thereunto,  within  the  mean- 
ing of  the  statute  passed  in  the  twenty-ninth  year  of  King 
Charles  the  Second  [oTf  of  chapter  105  of  the  (General  Statutes 
of  Massachusetts  |  for  the  preyention  of  frauds  and  peijories. 
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CHAPTER  VII. 

PliEAS. 

XXXVli.    FORMAL  PARTS  OF  A  PLEA. 

1.    The  tiOe. 

The  plea  of ,  defendaDt  (or^  defendants),  to  the  bill  of 

complaint  of ,  oomplainant. 

2.    Uie  commencement. 

This  defendant  (or,  these  defendants  respectively)  by  protesta- 
tion, not  confessing  or  acknowledging  all,  or  any  of  the  mat- 
ters and  things  in  the  said  complainant's  bill  of  complaint, 
mentioned  and  contained  to  be  true,  in  such  sort,  manner,  and 
form,  as  the  same  are  therein  set  forth  and  alleged,^^  fur  plea  to 
the  whole  of  the  said  biU,  or,  to  so  miujh  and  such  part  of  the 
8a%d  hUl  as  prays,  etc,,  or,  seeks  a  discovery  from  this  defend' 
ant  (or,  these  defendants.    Whether,  etc,), 

8.    The  conclusion. 

All  which  matters  and  things  this  defendant  doth  arer  [or, 
these  defendants  do  ayer]  to  be  true,  and  he  pleads  [or,  ijiey 
plead  J  the  said  \statute  or  release,  etc,,  as  the  case  may  he  (in 
bar)  ]  to  the  said  plaintiffs  bill  [or,  if  (he  plea  extend  to  part 
cirdy,  to  so  much  of  the  said  biU  as  hereinbefore  particularly 
mentioned\,  and  prays  [or,  pray]  the  judgment  of  this  honor- 
able ooort,  whether  he  [or,  they]  cdionld  be  compelled  [or,  onght 
to  be  required]  to  make  any  other  or  further  answer  to  the 
Bald  bill  [or,  to  so  much  of  the  said  bill  as  is  hereinbefore 
pleaded  to],  and  prays  [or,  pray]  to  be  hence  dismissed  with  hia 
[or,  their]  costs  and  charges  in  that  behalf,  most  wrongfully 
SOBtained. 

[CounseVs  signature,] 
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XXXVnL  PLEAS  TO  THE  PERSON. 

1.    Plea  that  the  plaintiff  is  an  alien  enemy  A 

[Title  and  commencement.] 

That  the  said  complainant  A.  B.  is  an  alien,  bom  of  foreign 
parents,  and  in  foreign  parts,  that  is  to  say,  at  Calais,  in  tiie 
kingdom  of  France,  and  out  of  the  allegiance  of  our  lord  the 
king,  and  under  the  allegiance  of  the  said  king  of  France,  who 
is  an  enemy  to  our  said  lord  the  king,  and  to  whom  the 
parents  of  the  said  complainant  adhere;  and  the  said  complain- 
ant also  before,  and  at  the  time  of  filing  his  said  bill  Was,  and 
now  id,  an  enemy  to  our  said  lord  the  king,  and  entered  into 
these  dominions  without  the  safe  conduct  of  our  said  lord  the 
king,  and  has  not  been  made  a  subject  of  our  said  lord  the 
king  by  naturalization,  denization,  or  otherwise.  Therefore, 
etc. 

2.    Plea  of  infancy  to  a  biU  exhibited  toithout  a  procTiein  ami. 

[Title  and  commencement.] 

That  the  said  plaintiff,  before  and  at  the  time  of  filing  bis 
said  bill  in  which  he  appears  as  the  sole  plaintiff,  was,  and  now 
is,  an  infant  under  the  age  of  twenty-one  years ;  that  is  to  say, 
of  the  age  of  — -  or  thereabouts.    Therefore,  etc. 

8.    Plea  of  covefture  of  the  plaintiff, 

[Title  and  commencem,ent\ 

That  the  said  plaintiff  A.  fi.,  before  and  at  the  time  of 
exhibiting  her  said  bill,  was,  and  now  is,  under  coverture  of 
one  G.  D.,  her  husband,  who  Is  still  living,  and  in  every  respect 
capable,  if  necessary,  of  instituting  any  suit  at  law  or  in  equity 
in  this  — — ,  on  her  behalf.    Therefore,  etc. 

1  Defenses  in  abatement  of  the  sQlt,  or  going  to  the  Jurisdlctloir, 
being  preliminary  In  their  nature,  must  be  taken  advantagre  of  by 
plea,  and  cannot  be  taken  advantagreof  In  a  general  answer,  which 
necessarily  admits  the  right  and  capacity  of  the  party  tosue.  livtng- 
stone  V.  Storv,  11  Peters  (U.  S.)  351. 

If,  in  a  bill,  the  citizenship  of  the  parties  be  properly  averred,  and 

the  defendant  means  to  denythe  fact  of  citizenship,  he  must  take  the 

exception  by  way  of  plea.    He  cannot  do  It  by  a  general  answer,  for 

JJ  *?»  a  prelim Jnary  Inquiry.    Dodge  v.  Perkins,  4  Mason-  (U.  &*.)49& 

T-*^*»  ,V  oo<i  *'•  Menu,  i  Sumn.  (U.  S.)  678;  The  Isaac  Newton,  Abb. 
▲am.  ll« 
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i.    Plea  of  lunacy, 
[TltU  and  commeneement.] 

That  tho  said  plalutiff,  who  by  himself  alone  attempts  to  stts^ 
tain  an  iujnnction  in  this  suit,  before  and  at  the  time  of  til' 
ing  his  said  bill,  was  duly  found  aud  declared  to  be  a  Innatlcs 
Under  and  by  virtue  of  a  commirtHion  of  lunacy,  duly  awarded 
aud  issued  against  him,  as  by  the  inquisition  thereon  (a  t)  iiu 
copy  whereof  is  now  in  this  defendant's  possession,  and  ready 
to  be  produced  to  this  honorable  court),  to  which  this  de- 
fendant craves  leave  to  refer,  will  more  fully  appear;  and 
which  said  commission  has  not  hitherto  been  sup  rseded,  and 
still  remains  in  full  force  and  e£fect ;  and  the  said  A.  B.  then  in 
named  and  the  said  plaintiff  is,  as  this  defendant  avers,  one 
and  the  same  person,  and  are  not  other  and  different  persons. 
Therefore,  etc. 

5.  JPlea,  that  the  eupposed  ifitestate  is  living,  to  a  hUl  where  the 
plaintiff  entitled  himself,  as  adminuitratoi\ 

[TtUe  <md  commencemenL] 

That  A.  B.,  in  {he  said  bill  named  (to  whom  the  said  com« 
plainant  alleges  that  he  has  obtained  letters  of  administration^ 
and  by  virtue  of  which  letters  of  administration,  and  also 
under  the  pretense  of  his  being  the  heir  at  law  of  tlie  said  A.  S., 
the  said  complainant  has  commenced  and  prosecuted  this  suit) , 
was  at  the  time  the  said  complainant  filed  his  said  bill,  aud  still 
is,  alive  at  Paris,  in  the  kingdom  of  France.  Therefore  this 
defendant  demands  the  judgment  of  this  honorable  court, 
whether  he  shall  be  compelled  to  answer  the  said  complainant's 
bill;  and  humbly  prays  to  be  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained. 

6.    Plea  thai  the  defendant  neaer  was  administrator, 
[Title  and  commencement] 

That  he  is  not,  nor  ever  has  been,  administrator  of  the  goods 
or  estate  which  were  of  the  said  E.  F.,  deceased,  in  the  said 
bill  named,  as  the  said  plaintiff  in  his  said  bill  has  untruly 
alleged*    Therefore,  etc* 
Eq.  Pl.— 41. 
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XXXIX.  PLEAS  IN  BAB,  GENEBALLY.i 

1.    Flea  of  former  suU  depending. 

[Title  and  eommencemerUA 

That  at  a  term  of  the Court ,  which  was  held  in 

the  year ,  the  said  present  plaintiff  exhibited  his  biU  of 

complaint  in  this  honorable  court  against  this  defendant  and 
one  L.  Y.,  for  an  account  of  the  moneys  raised  by  the  sale  of 
the  plantations  and  other  estates  in  the  said  plaintiff's  present 
bill  mentioned,  aud  claiming  such  shares  and  proportions 
thereof,  aud  such  rights  aud  interests  therein,  as  he  now 
claims  by  his  present  bill ;  and  praying  relief  against  this  de- 
fendant in  the  same  manner,  and  for  the  same  matters,  and  to 
the  same  effect  as  the  said  plaintiff  now  prays  by  his  said  pres- 
ent bill ;  and  thin  defendant  and  the  said  L.  Y.  appeared  and 
put  in  their  answer  to  the  said  former  bill,  and  the  said  plaintiff 
replied  thereto,  and  witnesses  were  examined  on  both  sides, 
and  their  depositions  duly  published,  and  the  said  former  bill 
and  the  several  proceedings  in  the  said  former  cause,  as  this 
defendant  avers,  now  remain  depending,  and  as  of  record  in 
this  honorable  court,  the  said  cause  being  yet  undetermined 
and  undismissed;  all  which  several  matters  and  things  tliis 
defendant  doth  aver,  and  pleads  the  said  former  bill,  answer, 
and  the  several  proceedings  in  the  said  former  suit,  in  bar  to 
the  said  plaintiff's  present  bill;  and  humbly  demands  the  judg- 
ment of  this  honorable  court,  whether  he  shall  be  put  to  make 
any  further  or  other  answer  thereto;  and  prays  to  be  hence 
dismissed  with  his  costs  and  charges  in  this  behalf  sustained* 

XL.    PLEAS  IN  BAB,  OP  MATTEB  IN  PAI8.« 

1.    Plea  of  stated  account, 
[TUle  and  commencement,] 
As  to  so  much  and  such  parts  of  the  said  plaintiff's  bill  as 

1  It  is  a  general  rule  that  a  plea  ought  not  to  contaJn  more  de- 
fenses than  one.  Various  facts  can  never  be  pleaded  in  one  plea 
pnlens  they  are  all  conducive  to  the  single  point  on  which  the  de- 
fendant means  to  rest  his  defense.  Rhode  Island  v.  Maasachasetta* 
14  Peters  (U.  S.)  210. 

2  A  plea  of  stated  account  obviously  constitutes  a  bar  to  a  salt  In 
equity  for  an  accounting,  ahice  in  that  case  the  remedy  at  htw  Is  en- 
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seeks  an  acooant  of  and  concerning  the  dealings  and  trans- 
actions therein  alleged  to  have  taken  place  between  the  said 

plaintiff  and  this  defendant  at  any  time  before  the day  of 

,  in  the  year ,  this  defendant  for  plea  thereto  saith, 

that  on  the day  of ,  which  was  previously  to  the 

said  bill  of  complaint  being  filed,  the  said  plaintiff  and  this 
defendant  did  make  np,  state,  and  settle  an  account  in  torUing, 
a  counterpart  whereof  was  then  delivered  to  the  said  plaintiff, 
of  all  sums  of  money  which  thi<«  defendant  had  before  that 
time,  by  the  order  and  direction,  and  for  tlie  use  of  the  said 
plaintiff  received,  and  of  all  matters  and  things  thereunto  re- 
lating, or  at  any  time  before  the  said day  of ,  be- 
ing or  depending  between  the  said  plaintiff  and  this  defendant 
(and  in  respect  whereof  the  said  plaintiff's  bill  of  complaint 
has  been  since  filed),  and  the  said  plaintiff,  after  a  strict  exam- 
ination of  the  said  account,  and  every  item  and  particular 
thereof,  which  this  defendant  avers  according  to  his  best 
knowledge  and  belief  to  be  true  and  Just,  did  approve  and 
allow  the  same,  and  actually  received  from  this  defendant  the 

sum  of  $ ,  the  balance  of  the  said  account,  which  by  the 

said  account  appeared  to  be  justly  due  to  him  from  this  defend- 
ant ;  and  the  said  plaintiff  thereupon,  and  on  the day  of 

,  gave  to  this  defendant  a  receipt,  or  acquittance  for  the 

same,  under  his  hand,  in  full  of  all  demands,  and  which  said 
receipt  or  acquittance  is  in  the  words  and  figures  following, 
that  is  to  say  (here  state  the  receipt  verbatim) ,  as  by  the  said 
receipt  or  acquittance,  now  in  the  possession  of  this  defendant, 
and  ready  to  be  produced  to  this  honorable  court,  will  appear. 
Therefore,  etc.    {Gonolude  as  above.) 

2.    Plea  of  a  loiU, 

[Title  and  eommencement.] 

As  to  so  much  and  such  part  of  the  said  complainant's  bill  as 

tlrely  adequate;  but  of  course  a  stated  account  may  be  opened  for 
fraud  and  error.    Pom.  Kq.  Jur.  {  1421. 

Parties  who  have  long  acquiesced  in  settlements  of  accounts  or 
other  mutual  dealings  are  not  permitted  to  re-open  or  disturb  them; 
and  this  is  true  even  though  tbe  parties  stood  in  confidential  rela- 
tions towards  each  other,  as  trustee  and  cestui  que  trust,  principal 
and  agent,  and  the  like,  and  the  settlement  embraced  matters  grow- 
ing out  of  such  relations.    Pom.  £q.  Jur.  {  820. 
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seeks  \€hat  a  receiver  may  he  forthwith  appointed  to  receive  the 
rents  and  profits  of  the  real  estates,  late  of  James  TTiompson, 
deceased,  in  the  said  hiU  named,  and  now  in  the  possession  of 
this  defendant],  and  that  this  defendant  may  acconnt  with  the 
said  complainant  for  the  rents  and  profits  thereof,  and  that  this 
defendant  maybe  restrained  by  the  order  and  injunction  of  this 
honorable  court  from  felling,  etc.,  timber,  etc.,  growing  thereon, 
or  which  seeks  to  set  aside  the  will  of  the  said  J.  Thompson, 
or  which  seeks  any  relief  relative  thereto ;  this  defendant  doth 
plead  thereto,  and  for  plea  saith,  that  the  said  James  Thompson 
being  before  and  at  the  time  of  making  his  will,  seised  to  him 
and  his  heirs,  of  and  in  divers  manors,  etc.,  in  the  several 
counties  of,  etc.,  of  the  yearly  value  of  eleven  hundred  dollars 
or  thereabouts,  and  being  of  sound  mind,  memory,  and  under- 
standing, duly  made  and  published  his  last  will  and  testament 
in  writing,  bearing  date  the  10th  of  February,  1742,  which  waa 
executed  by  him  in  the  presence  of,  and  attested  by,  John 
Overstow,  John  Hailes,  and  Bichard  Stacy,  and  thereby  gave, 
etc.  {setting  forth  the  wiU,  under  which  the  defendant  had  an 
estate  for  life  in  the  testator's  real  estate,  icith  remainder  to  the 
defendant*s  sons  in  tail  mxile,  and  that  the  testator  appointed 
the  defendant  executor  of  his  said  wiU) ;  and  the  said  James 
Thompson,  being  so  seised  or  entitled  as  aforesaid,  died  on  the 
28th  of  May  last,  without  having  altered  or  revoked  his  said 
will;  and  this  defendant,  soon  after  the  death  of  the  said  testa- 
tor, entered  on  the  said  real  estates  devised  to  hira  in  manner 
aforesaid,  and  has  ever  since  been  in  the  enjoyment  or  receipt 
of  the  rents  and  profits  thereof.    Therefore,  etc. 

3.    Plea  of  an  awards 

[Title  and  commencement] 

That  divers  disputes,  controversies,  and  diflerences  baring 
arisen,  and  being  depending,  between  the  said  complainant  and 
this  defendant  concerning  an  agreement  for  the  purchase  by 
this  defendant,  from  the  said  complainant,  of  the  lease,  good- 

1  An  award  is  treated  as  the  continuance  of  the  af?reement  to 
submit.  If  It  directs  acts  to  be  done,  which  if  stipulated  for  In  aeon- 
tract  would  rpnder  such  contract  capable  of  enforcement,  then  tlie 
&ward  Itself  may  be  Bpeclfically  enforced.    Pom.  Eq.  Jur.  {  1402. 


AMKBICAN  FOBUS.  485 

vill,  and  fixtures  of  a  certain  honse  and  premises,  Tised  as  a 
baker's  shop,  in  Gray's  Inn  Lane,  in  the  county  of  Middlesex; 
for  the  settling  and  adjusting  such  variances  and  controversies, 
the  said  complainant  and  this  defendant,  by  two  several  bonds 

or  writings  obligatory,  bearing  date  respectively  the day 

of ,  became  reciprocally  bound  to  each  other  in  the  penal 

sum  of  $ ,  to  be  paid  to  each  other,  with  conditions  to  the 

said  wiitings  obligatory  annexed  to  make  void  the  same,  if  the 
said  complainant  and  this  defendant,  their  respective  executors, 
administrators,  and  assigns,  should  obey  and  perform  the  award, 
arbitrament,  judgment,  final  end,  and  determination  of  I.  S., 
an  arbitrator  indifierently  chosen  between  the  said  parties, 
concerning  the  said  disputes,  controversies,  and  differences,  in 
respect  of  the  said  agreement  for  the  purchase  of  the  lease, 
good-will,  and  fixtures  of  the  premises  aforesaid,  so  as  the  said 
award,  under  the  hand  of  the  said  arbitrator,  should  be  made 
and  set  down  in  writing  under  his  hand,  ready  to  be  delivered 

to  the  parties  in  diflference  on  or  before  the day  of 

then  next,  but  now  long  since  past;  and  the  said  I.  S.  having 
taken  upon  himself  the  burden  of  the  said  award,  and  hav- 
ing deliberately  and  at  large  heard,  read,  and  duly  and  ma- 
turely weighed  and  oonsidered  all  and  singular  the  allegations, 
vouchers,  proofs,  and  evidences,  brought  and  produced  before 
him,  by  and  on  the  part  and  behalf  of  the  said  complainant 
and  this  defendant,  touching  the  said  matters  in  dispute  and 
difierence  between  them,  and  referred  to  him  as  aforesaid,  did, 
within  the  time  limited  for  that  purpose  by  the  said  bonds,  that 

is  to  say,  on  the day  of ,  duly  make  his  award  in 

writing  under  his  hand  and  seal,  of  and  concerning  the  matters 
aforesaid  (one  part  whereof  was  delivered  to  this  defendant), 
and  did  thereby  award  and  find  that  the  aforesaid  agreement 
between  the  defendant  and  the  said  complainant,  relative  to  the 
aforesaid  lease,  good-will,  and  fixtures,  was  not  binding  upon 
them,  and  the  said  arbitrator  did  therefore  declare  the  same 
Yoid  accordingly;  and  the  said  arbitrator  did  thereby  award 
and  declare,  that  the  said  complainant  had  no  claim  or  demand 
whatsoever  against  this  defendant,  in  respect  or  on  account  of 
the  said  agreement,  as  by  the  said  award,  reference  being  there- 
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unto  had,  will  more  fully  appear ;  and  this  defendant  ayers, 
that  the  said  award  hath  hitherto  remained  and  still  is  nnim- 
peached,  and  in  full  force  and  effect ;  and  that  the  same  was 
made  previously  to  the  said  complainant's  bill  being  filed  in 
this  honorable  court,  for  the  specific  performance  of  the  said 
agreement  so  declared  yoid  by  the  said  award  as  aforesaid. 
Therefore,  etc. 

4.  Circumstances  hi'inging  a  case  vMhin  the  protection  of  a 
statute;  viz,,  the  statute  of  limitations  or  the  statute  of 
frauds,^ 

[Title  and  eommencemenQ 

As  to  so  much  of  the  bill  as  seeks  an  account  and  discoyery 
of  the  estate  and  effects  of  H.  C,  Esq.,  deceased,  this  defend- 
ant's testator,  or  that  seeks  a  satisfaction  for,  or  in  respect  of, 
aiiy  money  received  by  the  said  H.  C,  for  or  on  account  of  I. 
G.,  in  the  said  bill  named,  or  for  or  on  account  of  the  said 
plaintiff;  or  that  seeks  a  discovery  of  how  many  hogsheads  of 
tobacco  or  rice,  or  any  other  commodities  pretended  to  have 
been  consigned  to  the  said  H.  C,  or  that  seeks  a  satisfaction 
for  the  same ;  or  that  seeks  a  discovery  or  satisfaction  for  any 
of  the  money,  goods,  or  effects  of  the  said  I.  G.,  come  to  the 
hands  of  this  defendant,  since  the  decease  of  the  said  H.  C; 
this  defendant  pleads  thereto,  and  for  plea  saith,  that  the  said 

1  In  the  earlier  forms  of  the  statute  of  limitations,  the  provisions 
were  in  express  terms  confined  to  actions  at  law;  and  yet  courts  of 
equity,  proceeding  upon  the  analogy  of  these  enactments,  in  most 
suits  to  enforce  equitable  titles  to  real  estate  and  equitable  personal 
claims,  applied  the  statutory  periods.  In  certain  kinds  of  su1t8,how- 
ever,  especially  those  brought  against  trustees  to  enforce  express 
txusts,  the  analogy  of  the  statute  was  not  followed.  The  modern 
forms  of  these  statutes,  in  the  American  Htates,  generallv  declare  in 
express  terms  that  periods  of  limitation  shall  apply  to  all  eqaitahle 
suus  as  well  as  legal  actions.    Pom.  £q.  Jur.  {  419. 

Courts  of  equity  have  also  been  in  the  habit  of  applying  the  stat- 
ute of  limitations  as  a  bar,  by  analogy,  in  all  ordinary  cases,  even 
though  equitable  suits  were  not  expressly  Included  within  the  statu- 
tory provisions.  Bee  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  Lansing  v. 
Starr,  2  Johns.  Ch.  150. 

There  is  no  technical  rule  observed  by  the  court  of  chancery  as  to 
the  form  of  a  plea  of  the  statute  of  limitations.  A  plea  which  sets 
up  an  adverse  possession  of  forty  years,  while  the  period  required 
by  the  statutes  of  the  State  to  bar  a  recovery  is  twenty  years,  fa 
good;  nor  is  it  necessary  to  make  any  express  reference  to  the  stat- 
utes of  the  State.  Harpending  v,  Beiormed  Protestant  Dutch 
Church,  16  Peters  (U.  S.)  4ua. 
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I.  G.,  under  whom  this  defendant  claims,  departed  this  life  in 
or  about  the  year ,  and  that  the  said  H.  C,  this  defend- 
ant's testator,  afterwards  also  departed  this  life  in  the  mouth 

of ,  in  the  year ,  and  that  the  matters  and  effects 

pretended  to  have  been  received  by  the  said  H.  C,  or  by  this 
defendant,  and  the  good:)  and  commodities  pretended  to  have 
been  consigned  (if  any  sums  of  money,  goods,  or  eflfects  were 
received  by  the  said  H.  C,  or  by  this  defendanfr,  which  this  de- 
fendant does  not  admit),  were  received  by  the  said  H.  C,  or  by 
this  defendant,  aboye  six  years  before  this  defendant  was  served 
with  any  process  of  this  honorable  court,  to  answer  the  said 
bill,  or  any  process  whatsoever  was  sued  against  this  defendant 
to  account  for  the  same ;  and  that  if  the  said  plaintiff  had  any 
cause  of  action  or  suit  against  this  defendant,  or  against  the 
said  H.  G.  for  or  concerning  any  of  the  said  matters,  which 
this  defendant  does  not  admit,  that  such  cause  of  action  or 
suit  did  not  accinie  or  arise  within  six  yeai's  before  the  said  bill 
was  filed,  or  this  defendant  served  with  process  ;  nor  did  this 
defendant,  or  his  testator,  at  any  time  within  six  years  before 
the  said  bill  was  exhibited,  or  process  sued  out  against  this  de- 
fendant, promise  or  agree  to  come  to  any  accoant,  or  to  make 
satisfaction,  or  to  pay  any  sum  or  sums  of  money,  for  or  by 
reason  of  any  of  the  said  matters;  and  that  by  a  certain  act  of 
for  the  limitation  of  actions  and  suits  at  law,  it  was  en- 
acted, etc.  {state  Viestatuie  to  he  pleaded),  and  this  defendant 
pleads  the  several  matters  aforesaid  in  bar  to  so  much  of  the 
plain tiCs  said  demand  as  aforesaid,  and  prays  the  judgment  of 
this  honorable  court  thereon ;  and  this  defendant  for  answer,  etc. 

XLI.  THAT  SUPPOSING  THE  PLAINTIFF  ENTITLED 
TO  THE  ASSISTANCE  OF  THE  COURT  TO  ASSERT 
A  RIGHT,  THE  DEFENDANT  IS  EQUALLY  EN- 
TITLED TO  THE  PROTECTION  OF  THE  COURT  TO 
DEFEND  HIS  POSSESSION. 

1.    Plea  of  pwrohase  for  a  valuable  consideration,  rcithout 

notice, 
I  Title  and  commencement] 

As  to  80  much  of  the  said  bill  as  seeks  an  account  of  what  is 
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due  and  owing  to  the  said  complainant,  in  reBX)ect  of  the  anntdiy 
of  fifty  dollars  therein  mentioned,  and  stated  to  be  charged  npon, 
and  issuing  out  of  the  hereditaments  an4  premises  therein  and 
hereinafter  mentioned,  this  defendant  doth  plead  thereto,  and 

for  plea  saith  that  A.  B.,  previously  to  and  on  the day  of 

,  was,  or  pretended  to  be  seised  in  fee-simple,  and  was  in, 

or  pretended  to  be  in  the  actual  possession  of  all  those  manors, 
in  the  said  bill  particularly  mentioned  and  described,  free  from 
all  encumbrances  whatsoever;  and  this  defendant,  believing 
that  the  said  A.  B.  was  so  seised  and  entitled,  and  that  the  said 
hereditaments  and  premises  were  in  fact  free  from  all  encum- 
brances, on  the day  of ,  agreed  with  the  said  A.  B. 

for  the  absolute  purchase  of  the  fee-simple  and  inheritance 
thereof;  whereupon  certain  indentures  of  lease  and  release 
bearing  date  respectively  on,  etc.,  between  the  said  A.  B.  of  the 
one  part,  and  this  defendant  of  the  other  part,  were  duly  made 
and  executed ;  and  by  the  said  indenture  of  release,  the  said 
A.  B.,  in  consideration  of  the  sum  of  $  ,  paid  to  him  by 

this  defendant,  granted,  bargained,  sold,  released,  and  con- 
firmed unto  this  defendant,  all,  etc.  {set  out  the  parcels  ver* 
hatim  from  the  deed) ,  to  hold  unto,  and  to  the  use  of  this 
defendant,  his  heirs  and  assigns,  forever ;  and  in  the  said  in- 
denture of  release  is  contained  a  covenant  from  the  said  A.  B. 
with  this  defendant,  that  he,  the  said  A.  B.,  was  absolutely 
seised  of  the  said  hereditaments  and  premises,  and  that  the 
same  and  each  of  them  and  every  part  thereof  were  and  was 
free  from  all  encumbrances ;  as  by  the  said  indentures  of  lease 
and  release  respectively,  reference  being  thereunto  had,  will 
more  fully  appear;  and  this  defendant  doth  aver  that  the  said 

sum  of  $ ,  the  consideration  money  in  the  said  indenture 

of  release  mentioned,  was  actually  paid  by  this  defendant  to  tlie 
said  A.  B^,  at  the  time  the  said  indenture  of  release  bears  date ; 
and  this  defendant  doth  also  aver  that  at  or  beforertlie  respect- 
ive times  of  the  execution  of  the  said  indentures  of  lease  and  re- 
lease by  the  said  A.  B.  and  this  defendant,  and  of  the  payment 
of  the  said  purchase  money,  he,  this  defendant,  had  no  notice 
whatsoever  of  the  said  annuity  of  fifty  dollars,  now  claimed  by 
the  said  complainant,  or  of  any  other  encumbrance  whatsoeveri 
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that  in  anywise  affected  the  said  hereditaments  and  premiseB,  so 
purchased  by  this  defendant  as  aforesaid,  or  any  of  them,  or  auy 
part  thereof;  and  this  defendant  insists  that  he  is  a  bona  fide 
purchaser  of  the  said  hereditaments  and  premises  for  a  gix^d 
and  valuable  consideration,  and  without  auy  notice  of  the  bald 
annuity  claimed  by  the  complainant ;  all  which  maittrs  and 
tilings  this  defendant  doth  aver  and  plead  in  bar  to  so  much 
of  the  said  complainant's  bill  as  is  hereinbefore  particulaily 
mentioned;  and  prays  the  judgment  of  this  honorable  court, 
whether  he  should  make  any  further  answer  to  so  much  of  t;.e 
said  bill  as  is  hereinbefore  pleaded  to;  and  this  defendant,  not 
waiving  his  said  plea,  but  relying  thereon,  and  for  better  sup- 
porting the  same,  for  answer  saith  that  he  had  not  at  any  time 
before,  or  at  the  time  of  purchasing  the  said  hereditaments  and 
premises,  or  since,  until  the  said  complainant's  bill  was  filed, 
any  notice  whatsoever,  either  expressed  or  implied,  of  the  said 
annuity  of  fifty  dollars  claimed  by  the  said  complainant,  or  that 
the  same  or  any  other  encumbrance  whatsoever  was  charged 
upon  or  in  anywise  affected  the  said  hereditaments  and  premises 
so  purchased  as  aforesaid,  or  any  of  them,  or  any  part  thereof; 
and  this  defendant  denies,  etc. 

XLH.    THAT  THE   BILL  IS  DEFICIEXT  TO  ANSWEB 
PURPOSES  OF  COMPLETE  JUSTICE. 

1 .    Plea  of  ward  of  prof^  parties, 
ITitle  ana  eommeneement,} 

As  to  so  much  of  the  said  complainant's  bill  as  seeks  an  ac- 
count from  this  defendant,  as  executor  and  heir  at  law  of  H.  E., 
Esq.,  deceased,  in  the  said  bill  named,  this  defendant's  late 
brother,  for  what  remains  due  and  owing  upon  the  bond  in  the 

said  bill  mentioned,  bearing  date  the day  of ,  in 

the  year ,  and  payment  by  thia  defendant  as  such  executor 

and  heir  at  law  of  the  said  H.  E.,  deceased,  as  aforesaid,  of  what 
shall  be  found  due  on  taking  such  account;  this  defendant 
doth  plead  thereto,  and  for  plea  saith,  that  no  part  of  the  sum 

of  $— ,  fqr  securing  the  repayment  whereof  the  said  bond 

was  executed,  was  paid  to  or  received  by  the  said  H.  E.,  but 
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that  the  whole  was  paid  unto  A.  W.,  in  the  said  bond  and 
ill  the  said  bill  also  named,  and  recciycd  by  him  for  his  sole 
use,  and  that  the  said  H.  E.  was  only  surety  for  the  said  A.  W., 
and  that  the  said  plniutiff  afterwards  accepted  a  composition 
for  what  he  alleged  to  be  due  on  said  bond  from  the  said  A.  W. 
Drirhout  the  privity  of  the  said  H.  E.  in  his  lifetime,  or  this  de- 
fendant since  the  death  of  the  said  H.  E.,  which  took  place  on 

or  abont  the day  of ,  as  in  the  said  bill  mentioned, 

since  which  no  demand  has  been  made  on  this  defendant  for 
any  money  allegtd  to  be  due  on  the  said  bond ;  and  that  the 
said  A.  W.  died  several  years  ago,  seised  of  considerable  real 
estates,  and  also  posses-  ed  of  a  large  personal  estate ,  and  that 
his  heir  at  law,  or  the  devisee  of  his  real  estate,  and  also  the 
representative  of  his  personal  estate,  ought  to  be,  but  ai*e  not, 
made  parties  to  the  said  bill.    Therefore,  etc. 

XLIII.  THAT  THE  SITUATION  OP  THE  DEFENDANT 
BENDERS  IT  IMPROPER  FOB  A  COURT  OF  EQUITY 
TO  COMPEL  A  DISCOVERY. 

1,    Flea  that  iJie  discovery  sought  hy  the  hiU  would  betray  the 
confidence  reposed  in  iJie  defendant  as  an  attorney,^ 

[TUle  and  commencement] 

As  to  BO  much  and  such  part  of  the  said  bill  as  seeks  a  discov- 
ery from  this  defendant  of  the  title  of  W.  W.,  Esq.,  another  de- 
fendant in  the  said  bill  named,  to  all  or  any  of  the  manors, 
messuages,  lands,  tenements,  or  hereditaments,  late  of  C.  W., 
Esq.,  his  late  gi-andfather,  deceased,  in  the  said  bill  also  named ; 
this  defendant  doth  plead  thereto,  and  for  plea  saith,  that  he, 
this  defendant,  is  duly  admitted  and  sworn  an  attorney  of  the 
court  of  gi'eat  sessions  for  the  several  counties  of  Denbigh,  Flint, 
and  Montgomery,  in  Wales,  and  also  a  solicitor  of  this  honor- 
able court,  and  has  for  several  years  past  practiced,  and  now 
practices,  as  such ;  and  this  defendant  was  employed  by  C.  W., 

1  A  party  will  not  be  compelled  to  disclose  the  legal  advice  given 
him  by  his  attorney  or  counsel,  nor  the  facts  stated,  nor  the  matter 
communicated  between  hlniflelf  and  them  In  reference  to  the  pend- 
ing suit,  or  to  the  dispute  which  has  resulted  In  the  present  litigation; 
nor,  on  the  other  bniid,  will  these  professional  advisers  be  ci»in« 
pelled  or  permitted  to  disclose  the  matters  which  they  have  learned 
or  communicated  In  the  same  manner.    Pom.  Kq.  Jur.  \  208. 
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Esq.,  deceased,  the  late  father  of  the  said  other  defendant,  W. 
W.,  in  the  lifetime  of  the  said  C.  W.,  and  einco  his  decease  hath 
also  been  employed  hi  that  capacity  by  the  said  other  defendant, 
J.  W.,  the  mother  and  guardian  of  the  said  W.  W.,  during  his 
minority;  and  by  the  said  W.  W.  since  he  attained  his  age 
of  twenty'-one  years ;  and  in  that  capacity  only,  or  by  means  of 
such  employment  only,  hath  had  the  inspection  and  pcrnsal  of 
any  of  the  title  deeds  of  and  belonging  to  the  said  estate,  or 
any  part  or  parts  thereof,  for  the  use  and  service  of  his  said 
clients,  and  therefore  ought  not,  as  this  defendant  is  adyisedi 
to  be  compelled  to  discover  the  same.    Wherefore,  etc. 

XLIV.    PLEAS  TO  BILLS  NOT  ORIGINAL. 

1.    Plea  to  a  hiU  of  revioor, 

[Title  and  enmmeneement.] 

That  the  said  complainant  is  not,  as  stated  in  the  said  bill  of 
revivor,  the  personal  representative  of  A.  B.,  deceased,  the  tes- 
tator therein  named,  and  as  such  entitled  to  revive  the  said  suit 
in  the  said  bill  of  revivor  mentioned,  against  this  defendant; 
but  the  said  complainant  is  the  administrator  only  of  C.  D., 

late  of,  etc.,  deceased,  who  died  intestate  on  the day  of 

last,  and  was  the  sole  executor  of  the  said  A.  B.;  and 

that  letters  of  administration  of  the  personal  estate  and  effects 
of  the  said  A.  B.,  unadministered  by  the  said  C.  D.  in  his  life- 
time, have,  since  the  death  of  the  said  C.  D.,  been  duly  granted 
by  the  prerogative  court  of  the  archbishop  of  Canterbury,  to 
£.  F.,  of,  etc.,  who  thereby  became,  and  now  is,  the  legal  per- 
sonal representative  of  the  said  A.  B.    Wherefore,  etc. 

2.    Plea  to  a  supplemental  hilL 

[Title  and  commencement,] 

That  the  several  matters  and  things  in  the  said  complainant's 
present  bill  stated  and  set  forth  by  way  of  supplement,  arose, 
and  were  well  known  to  the  said  complainant,  before  and  at  the 
time  the  said  complainant  filed  his  original  bill  in  this  cause; 
and  that  such  said  several  matters  and  things  can  now  be  intro- 
duced, and  ought  so  to  be,  if  necessary,  by  amending  the  said 
original  bill.    Wherefore,  etc. 
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CHAPTER  VIII. 

ANSWERS. 

XLV.    THE  TITLE,  COMMENCEMENT  AND  CONCLU- 
SION. 

1.     The  title  of  a  defense  by  answer  to  a  suU  in  equity. 

The  anawer  of  — ,  the  defendant  [or,  one  of  the  defend- 
ant"], 6f,  the  joint  and  several  answers  of ,  the  defend- 
ants [ff,  two  of  the  defendants],  to  the  bill  of  complaint  of 
,  plaintifls. 

2.     Where  there  is  only  one  defendant  to  on  ori^-inal  bill. 

The  answer  of  A.  Bt,  defendant  to  the  bill  of  complaint  of 
C.  D.,  complainant. 

3.    By  the  attomey^eneral. 

The  answer  of  J.  S.  C,  attorney-general  of  the  State  of 

,  one  of  the  defendants  to  the  bill  of  complaint  of  £.  C. 

and  fi.,  his  wife  (late  R.  A.,  spinster),  complainants. 

4.    By  an  truant. 

The  answer  of  C.  D.,  an  infant  tinder  the  age  of  twenty-one 
years,  by  L.  M.,  his  guardian,  defendant  [or,  one  of  the  de- 
fendants], to  the  bill  of  complaint  of  A.  B.,  plain tifH 

5.    By  htisband  and  wife. 

The  joint  answer  of  A.  B,  and  M.,  his  wife,  defendants,  to 
the  bill  of  complaint  of  A.  B.,  the  plaintiff 

The  joint  answer  of  A.  B.  and  0.,  his  wife,  the  [or,  two  of 
the]  above-named  defendants,  to  the  bill,  etc.  [or,  if  they  were 
married  since  she  was  made  a  defendant,  say] :  The  joint  an- 
swer of  A.  B.  and  C,  his  wife,  lately,  and  in  the  bill  called  G. 
D.,  spinster  [or,  widow],  to  the  bill,  etc. 

In  answer  to  the  said  bill,  we^  A.  F.  and  0.,  his  wife,  say  >• 
follows :  — 
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6.    By  wife  separatdy  undar  an  order* 

The  answer  of  G.  B.,  one  of  the  aboTe-named  defendants, 
and  the  wife  of  [the  defendant]  A.  B.,  to  the  bill,  etc. 

In  answer  to  the  said  bill,  I,  C.  B.,  answering  separately  fh>m 
my  husband,  in  parsuanoe  of  an  order  of  this  honorable  court, 

dated  the day  of ,  IS—,  authorirang  me  so  to  do, 

say  as  follows:— 

7*    Dy  a  luncUio  or  idM,  etc. 

The  joint  answer  of  E.  F.,  a  lunatic  [or,  idiot  or  imbecile 
person],  by  T.  P.,  his  guardian  ad  litem,  and  T.  P.,  committee 
of  the  said  £.  E.,  defendants,  to  the  bill  of  complaint  of  A.  B., 
the  plaintiff. 

8.    WTiere  the  hiU  misstates  (he  names  of  defendants. 

The  Joint  and  several  answer  of  J.  L.,  in  the  bill  called  B.  L., 
and  of  C.  £.,  in  the  bill  called  D.  E.,  defendants,  to  the  bill  of 
oomplnint  of  A.  B.,  plaintiff. 

9*    Tfie  commencement,  or  introduction  of  words  of  oovrse, 

preceding  an  anewer, 
[Tttie,]  '^ 

Thia  defendant  [or,  these  defendants  respectively],  now  and 
at  all  times  hereafter  saving  to  himself  [or,  themselves]  all 
and  all  manner  of  benefit  or  advantage  of  exception  or  other- 
wise  that  can  or  may  be  had  or  taken  to  the  many  errors,  un- 
certainties, and  imperfections  in  the  said  bill  contained,  for 
answer  thereto,  or  to  so  much  thereof  as  this  defendant  is  [or, 
these  defendants  are]  advised,  it  is  material  or  necessary  for 
liim  [or,  them]  to  mtJse  answer  to,  answering  saith  [or,  sever- 
ally  answering  say]. 

10.    8am£,  hy  a  formal  party  who  is  a  stranger  to  IhefacU, 

ITUle.] 

This  defendant,  saving  and  reserving  to  himself,  etc.  (as 
itbove),  answers  and  says,  that  he  is  a  stranger  to  all  and  singu- 
lar the  matters  and  things  in  the  said  plaintiff's  billof  complaAnt 
contained,  and  therefore  leaves  the  plaintiff  to  make  such  proof 
tibereof  as  he  sliall  be  able  to  produce;  withoat  this,  that,  eto, 
Eq.  Pi*.— 43. 
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11.    Same,  hy  an  infant, 

[TttU,! 

This  defendant,  answering  by  his  said  guardian,  saith  that 

he  is  an  infant  of  the  age  of years,  or  thereabouts,  and 

be  therefore  submits  his  rights  and  interests  in  the  matters  in 
question  in  this  cause  to  the  protection  of  this  honorable  oonrt; 
without  this,  that,  etc. 

12.    The  conclusion. 

And  this  defendant  denies  all  and  all  manner  of  unlawful 
combination  and  confederacy  wherewith  he  is  by  the  said  bill 
charged,  without  this,  that  there  is  any  other  matter,  cause,  or 
thing  in  the  said  complainant's  said  bill  of  complaint  contained, 
material  or  necessary  for  this  defendant  to  make  answer  unto, 
and  not  herein  and  hereby  well  and  sufficiently  answered,  con- 
fessed, traversed,  and  avoided  or  denied,  is  true  to  the  knowl- 
edge or  belief  of  this  defendant;  all  which  matters  and  things 
this  defendant  is  ready  and  willing  to  aver,  maintain,  and 
prove,  as  this  honorable  court  shall  direct,  and  humbly  prays 
to  be  hence  dismissed  with  his  reasonable  costs  and  charges  in 
this  behalf  most  wrongfully  sustained.     . 

XLVI.   COMMON  FORMS  USED  IN  FRAMING  ANSWERS.^ 

1.    Accounts;  reference  to  hook  containing  th*mi. 

The  dealings  and  transactions  in  respect  of  the  said  trade 
tie  entered  in  a  large  book,  or  ledger,  kept  on  the  premises  at 
,  and  the  items  in  respect  thereof  are  contained  in  one 
hundred  and  sixty-four  pages,  with  double  columns,  of  the  said 
book ;  and  to  set  out  such  items  in  detail  would  occasion  very 
great  expense ;  but  we  are  willing,  if  the  court  shall  think  proper 
so  to  direct,  that  the  plaintiff  or  his  solicitor  should  inspect  the 
said  book,  and  take  extracts  therefrom,  at  all  reasonable  times 
of  tlie  day. 

2.    Accounts  refused,  as  being  useless  before  decree^ 

And  we  say  and  submit,  that  it  would  only  occasion  great 
ind  useless  expense  were  we  in  this  our  answer  to  set  forth  any 
1   From  Dan.  Cli.  Pr.  «2119,  et  teq. 


Iturtiier  or  fuller  account  of  the  rents  and  profits  aforesaid; 
and  that  the  same  ought  to  be  taken,  if  at  all,  by  and  under 
the  directions  and  decree  of  this  honorable  court. 

8.    Admission  for  purposes  of  the  siiU,^ 

We  have  no  personal  knowledge  of  the  fact,  but,  for  the 
purposes  of  the  suit,  we  admit  that,  etc. 

or, 

And  this  defendant  further  answering,  saith  he  hath  been 
informed  and  believes  it  to  be  true  that.  etc.  Or,  this  defend- 
ant admits  that,  etc. 

4.    Claims  made  by  defenda  nt.* 

I  claim  to  be  interested  in  the  matters  of  this  suit,  by  virtue 
of,  etc. 

The  short  particulars  of  the  mortgage  now  vested  in  us,  and 
of  our  title  thereto,  are  as  follows,  etc. 

We  claim  to  be  equitable  mortgagees  of  the  hereditaments 
mentioned  in  the  said  bill,  together  with  other  hereditaments, 

1  »The  averments  of  a  bill  in  equity  may  be  considered  as  estab- 
lished whenever  the  statements  in  the  answer  can,  by  fair  interpre- 
tation, be  construed  into  an  admission  of  or  acquiescence  in  them. 
Burget  V.  Byers,  Hempst.  (U.  B.)7i6. 

Plaintiff  is  entitled  to  a  full  answer  as  to  every  material  allegation 
of  his  bin.  Price  v.  Tyson,  22  Am.  Dec.  27fl.  If  the  answer  is  silent 
Its  to  a  fact  charged  to  be,  or  which  may  fairly  be  presumed  to  be 
witbtn  the  knowledge  of  defendantfSuch  fact  will  be  deemed  to  be 
admitted.    Moore  v.  Loclcett,  4  Am.  Dec.  B83. 

No  admissions  in  an  answer  to  a  bill  in  chancery  can,  under  any 
circumstances,  lay  a  foundation  for  relief  under  any  specific  head  of 
equity,  unless  the  ground  be  substantially  setforth  m  the  bill.  Jack- 
sou  7t.  xishton,  11  Peters  (TT.  8.^  22&. 

If  the  answer  of  the  defendant  admits  a  fact,  but  insists  on  a  mat- 
ter by  way  of  avoidance,  the  complainant  need  not  prove  the  fact 
admitted,  but  the  defendant  must  prove  tlie  matter  in  avoidance. 
Clarlc  V.  White,  12  Peters  (U.  S.»  178;  affirming,  5  Cranch  O.  C.  102. 

A  denial  in  an  answer  in  equity  that  defendant  "  delivered  "  an 
alleged  deed  goes  for  nothing  If  the  answer  admits  facts  and  circum- 
stances which  do  in  law  constitute  delivery.  Adams  v,  Adams,  21 
Wall.  (U.  S.)  185. 

An  evasive  answer  with  admlttf^d  facts  may  entitle  complainant 
to  the  relief  prayed  for.    Allen  v.  Eldur,  2  Am.  St.  Rep.  63. 

2  After  having  answered  all  th*»  nllAgatlons  of  the  Mil,  defendant 
may  go  on  and  state  matters  In  bar  or  avoidance  of  plaintiff's  claim, 
by  way  of  further  answer.  Price  v.  Tyson,  22  Am.  Dec.  27fl.  But  If 
the  answer  goes  out  of  the  bill  to  state  anything  not  material  to  the 
defendant's  case,  it  will  be  expunged  as  impertinent.  Price  v,  Tyson, 
22  Am.  Dec.  279. 
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under  a  memorandum  in  the  words  and  fignrea  following; 
tbat  i8  to  say,  etc. 

We  claim  a  lien  on  the  shares  of,  etc.,  for  so  mach  of  the 
said  debt  as  arises  from  the  unpaid  purchase  money  of  the  same 
shares  respectiyely,  and  the  interest  thereof. 

6.    Cra  ving  leave  for  greater  certainty. 

We  admit  that,  etc.;  or,  we  believe  that,  etc.;  but,  for  greater 
certainty,  we  crave  leave  to  refer  to  the  said,  etc.,  when 
produced. 

6.    Crafting  leave  to  refer  to  oo^fendants  answer, 

I  know  little  or  nothing  respecting  the  deeds,  dealings,  and 
transactions  stated  in  the  said  amended  bill ;  but  I  have  seen  a 
copy  of  the  answer  proposed  to  be  forthwith  put  in  to  the 
amended  bill  by  the  defendants  J.  L.  and  G.  W.  F.,  and  I 
have  no  doubt  but  that  the  statements  contained  in  such 
answer  are  correct.  However,  for  my  greater  certainty,  as  to 
the  contents  of  deeds  and  otlier  written  documents,  I  crave 
leave  to  refer  to  such  deeds  or  documents.  Under  the  cir- 
cumstances hereinbefore  stated,  and  to  avoid  expense, and 
prolixity,  I  abstain  froraans^vering,  categorically,  the  interroga- 
tories filed  for  the  examination  of  the  last-named  defendants 
and  myself  in  answer  to  the  amended  bill ;  but  if  the  plaint- 
iffs so  desire  I  am  ready  and  willing  "to  put  in  a  full  answer  to 
the  said  amended  bill. 

7.    InfoTTnation  and  belief, 

I  have  been  informed  and  believe  that,  etc. 

I  believe  that,  etc. 

We  have  no  reason  to  doubt,  and  therefore  we  believe  that,  etc. 

We  believe  that  the  statements  contained  in  the  paragraphs 
numbered  respectively  from  1  to  8,  both  inclusive,  of  the  plain t- 
ifi's  bill  of  complaint  are  true,  except  in  the  particulars  or  re- 
spect hereinafter  mentioned;  that  is  to  say,  etc. 

I,  this  defendant,  W.  B.,  say,  and  we,  these  other  defendants, 
believe  it  to  be  true,  that,  etc. 

We  have  no  personal  knowledge  of  the  matters  inquired  after 


liy  the inierrogfttory  filed  in  this  oanse;  tint  ive  have  no 

reason  to  doubt,  and  therefore  we  beheye,  fhai»  ete. 

8.    Ignoranc4,^ 

I  [oTf  we]  do  not  know,  and  cannot  set  forth  as  to  my  [or,  as 
to  either  of  our]  belief  or  otherwise,  whether  or  not  it  is  alleged 
or  is  the  fact  that,  etc. 

9«    Qualified  denial, 

BaTO  as  herein  appears,  it  is  not  the  fact,  etc. 
Sare  as  herein  appears  (or,  save  as  by,  the  said  schedule  ap- 
pears), I  do  not  know,  etc. 

10.    Beference  to  gcJiedtde, 

I  have  in  the schedule  hereto  annexed,  and  which  I  pray 

may  be  taken  as  part  of  this  my  answer,  set  forth,  to  the  best  of 
my  knowledge,  information,  and  belief,  a  description  of,  etc. 

11.    Seleaaet  craving  some  benf^  as  if  pleaded. 

We  submit  and  humbly  insist,  that  the  said  release  so  exe- 
cuted as  aforesaid,  and  the  payment  of  the  said  sum  of  $ , 

and  the  receipt  given  for  the  same,  is  a  full  discharge ;  and  we 
claim  the  same  benefit  as  if  we  had  pleaded  the  same  release. 
Kevertheless,  we  are  willing  and  hereby  submit  to  account  as 
this  honorable  court  may  think  fit 

12.    SetUed  a^ioounts,  claim  of. 

The  account  so  stated  and  settled  was  in  fact  stated  and  set- 
tled by  the  said  A.  B.  and  myself,  as  it  purports  to  be,  on  the 
day  of  the  date  thereof ;  and  I  claim  the  benefit  thereof  as  a 
settled  account. 

13.    Submission  by  trustees  to  act. 
We  submit  in  all  things  to  act  as  this  honorable  court  shall 

1  An  answer  statlnsr  that  the  respondent  has  no  knowledge  that 
the  facts  are  as  stated  in  the  bill  of  complaint,  without  any  answer 
as  to  his  belief  conceminff  it,  is  deemed  sufficient  to  prevent  the  bill 
from  being  taken  as  confessed,  as  it  may  be  if  no  answer  is  filed,  in 
case  the  complainant  does  not  except  to  the  answer  for  insnflSclency 
within  the  period  prescribed  by  rule  No.  61.  Brown  v.  Pierce,  7  Wall. 
(V.  S.)  206.   See  Bradford  v,  Geiss,  4  Wash.  (U.  S.)  513. 
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direct,  and  we  claim  to  have  our  costs,  charges,  and  expenaeflt 
properly  incurred,  paid  out  of  the  estate  of  the  said  testator.    ■ 

14.    Tra/oerse» 

The  said  J.  S.  died  on  the day  of ,  and  not  on 

the day  of ,  as  in  the  second  paragraph  of  the  said 

bill  erroneoQsly  stated ;  but  save  as  aforesaid,  we  do  not  know,' 
and  are  unable,  as  to  our  belief  or  otherwise,  to  set  forth 
whether  or  not  the  statements,  or  some  or  one  or  which  of  the 
statements  contained  in  the  paragraphs  numbered  respectively 
1  to  8,  both  inclusive,  of  the  plaintiff's  bill  of  complaint,  are  or 
is  true,  or  which  of  them  are  or  is  or  in  what  respect  untrue,  or 
how  otherfrise. 

15.    Trustee  ;  desire  to  he  discharged, 

I  have  never  in  any  manner  intermeddled  with  the  said  trust 
estate,  nor  received  any  of  the  rents  or  profits  thereof;  and 
I  am  very  desirous  to  be  discharged  from  the  trusts  in  the  bill 
mention^],  and  I  am  ready  and  willing  to  convey  and  release 
the  trust  premises  to  such  persons,  or  to  do  such  other  acts  as 
this  honorable  court  shall  direct  for  tliis  purpose,  upon  being 
indemnified  in  so  doing,  and  having  my  costs  and  expenses. 

16.     Vexatious  suit;  settled  cuscounts;  claim  of  ben^  of  de- 
fense as  if  raised  hy  plea  or  demurrer. 

We  submit  to  the  judgment  of  this  honorable  court,  and 
humbly  insist  that  this  suit  is  altogether  unnecessary  and  vexa- 
tious; and  that  even  if  the  plaintiff  had  been  entitled  to  such 
relief  as  is  prayed  by  the  said,  bill,  the  said  relief  might  have 
been  obtained  by  proceedings  at  law;  but  we  say  that  a  large 
sum  of  money  has  been  for  a  long  time,  and  now  is,  justly  due 
and  owing  to  us  from  the  plaintiff;  and  that  during  the  whole 
of  the  transactions  in  the  said  bill  mentioned  we  were  in  ad- 
vance with  creditors  of  the  plaintiff;  and  that  the  plaintiff  has 
repeatedly  and  partly  in  the  letters  hereinbefore  set  forth  ac- 
knowledged the  accuracy  of  the  accounts  rendered  by  us  to 
him,  and  has  treated  the  same  as  being,  as  in  fact  they  were« 
settled  accounts ;  and  we  claim  the  same  benefit  from  this,  ovat 
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answet,  as  if  ^e  had  pleaded  the  matters  herein  stated,  or  any 
of  them,  or  as  if  we  had  demurred  to  the  said  bill. 

17.  Want  of  intei^est  in  plaintiff;  craving  same  benefit  as  if 

defense  hy  demurrer, 

I  am  adyised,  and  humbly  submit,  that  the  plaintiff  has  not 
any  interest  in  the  estate  of  the  said  testator,  or  in  the  matters 
in  question  in  this  suit,  nor  any  such  estate  or  interest  in  the 

I 

said  testator's  estate,  or  the  matters  aforesaid,  so  as  to  entitle 
the  plaintiff  to  sustain  this  suit ;  and  I  crave  the  same  benefit 
from  this  defense  as  if  I  had  demurred  to  the  said  bilL 

18.  Claim  of  benefit  of  same  defense  to  amended,  as  to  original 

bin. 

We  submit  that  the  plaintiff  has  not,  by  his  said  amended  bill, 
entitled  himself  to  any  equitable  relief  as  against  us;  and  we 
accordingly  claim  the  benefit  of  the  same  objections  to  the  said 
amended  bill  which  are  made  by  our  said  answer  to  the  said 
original  bill. 

XLVn.  PRECEDENTS  OP  ANSWEBS. 

1.     Ustuil  answer  of.  an  attorney-general. 

This  defendant  answering,  saith  that  he  is  a  stranger  to  the 
several  matters  and  things  in  the  said  complainant's  said  bill 
of  complaint  contained;  and  this  defendant  further  saith  that 
he  claims  such  rights  and  interests  under,  etc.  \the  vjUI  of  R.  8., 
cteeeased,  in  the  said  bill  stated],  for  and  on  behalf  of  the  State 

of ,  as  this  honorable  court  shall  be  of  opinion  that  the 

said  State  is  justly  entitled  to. 

2.    Answer  of  (he  aitomey^eneralf  where  the  plaintiff  was  aU 

leged  to  be  iUegitim,ate, 

This  defendant  saving  and  reserving  to  himself  on  behalf  of 

the  State  of ,  now  and  at  all  times,  etc.,  answering,  saith 

that  he  is  a  stranger  to  all  and  singular  the  matters  and  things 
in  the  said  complainant's  bill  of  complaint  contained,  and 
therefore  leaves  the  said  complainant  to  make  such  proof 
thereof  as  he  shall  be  able;  and  this  defendant  further  an* 
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Bwering,  Baith  that  he  insists  on  behalf  of  the  State  on  all  such 
right,  title,  and  interest  in  the  premises  in  the  said  bill  of  com- 
plaint mentioned  as  the  said  State  shall  appear  to  have  therein, 
and  this  defendant  humbly  submits  the  same  to  the  judgment, 
order,  and  direction  of  this  honorable  court,  and  also  humbly 
prays  thai  this  honorable  court  will  take  care  of  the  State's 
right  and  interest  in  the  premises.  And  this  defendant  denies, 
etc.    Without  that,  etc.  J.  M. 

8.  Anmoer  of  the  attorney-general  insUifmg  on  a  tUle  hy  es- 
cheat in  the  StatCy  in  case  a  testator  died  wUhoui  leaving  an 

•  heir  at  law,  and  imthout  having  made  a  wiU  valid  to  pass 
real  estate. 

This  defendant  saying,  etc.,  answereth  and  saith  that  he  is  a 
stranger  to  all  and  singular  the  matters  and  things  in  the  com- 
plainant's said  bill  of  complaint  contained,  and  submitteth  the 
same  to  tlie  judgment  of  this  honorable  court ;  but  insists  on  the 
State's  behalf  that  in  case  it  shall  appear  that  D.  D.,  late  of,  etc., 
deceased,  in  the  complainant's  bill  named,  died  without  leaving 

any  person  or  persona  a  subject  or  subjects  of  the  State  of , 

his  heir  or  heirs  at  law,  and  without  having  duly  made  and  pub- 
lished his  Will  and  testament  in  the  presence  of  three  credible 
witnesses,  and  with  all  the  solemnities  of  law  requisite  to  devise 
or  pass  real  estate  at  the  time  of  his  being  of  sound  and  disposing 
mind,  memory,  and  understanding,  that  then  and  in  such  case 
the  State  is  well  entitled  by  escheat  to  all  and  8in°:ular  the  free- 
hold  messuages,  lands,  tenements,  and  hereditaments,  of  which 
the  said  D.  D.  died  seised  or  entitled  in  fee-simple ;  and  there- 
fore this  defendant  prays  that  this  court  will  taJie  care  of  such 
rip:ht  and  interest,  if  any,  as  shall  appear  to  be  in  the  State. 
Without  that,  etc. 

4.    Answer"  of  an  eT^outnx  suhmiUmg  to  act  wider  the  in- 

demnity  of  the  court. 

This  defendant,  etc.,  answering  saith  she  admits  that  S.  W., 
the  testator  in  the  said  bill  named,  was  at  the  time  of  his  death 
possessed  of  a  considerable  personal  estate,  and  particularly  of 
the  several  sums  iu  the  public  stocks  or  funds  in  the  saidlMll 
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of  complaint  mentioned ;  and  that  the  said  testator  dnly  made 
and  published  his  last  will  and  a  codicil  thereto,  of  saoh  respectp' 
ive  dates,  and  to  snch  purport  or  effect  as  in  the  said  bill  in 
that  behalf  stated ;  but  nevertheless,  etc. 

Believes  that  the  said  testator  did,  soon  after  making  said  will 
and  codicil,  depart  this  life,  without  altering  or  revoking  the 
said  will,  save  by  the  said  codicil,  or  without  altering  or  revok- 
ing the  said  codicil,  leaving  this  defendant,  his  widow,  and  such 
other  persons  as  in  the  said  bill  in  that  behalf  named,  him 
surviving; 

AdmU8  that  she  hath  dnly  proved  the  said  will  and  codicil  in 
the  proper  ecclesiastical  court,  and  hath  taken  upon  herself  the 
execution  thereof,  and  hath  by  virtue  thereof  possessed  herself 
of  as  much  of  the  said  testator's  personal  estate  and  effects  as 
she  has  been  able  to  do ;  and  this  defendant  denies  that  she 
ever  threatened  to  sell  or  dispose  of  the  said  stocks,  funds,  and 
annuities  in  the  said  will  and  bill  mentioned,  without  any  re- 
gard to  the  interest  of  the  said  compiaiuants  in  remainder 
therein,  or  hath  made  any  transfer  of  the  same ; 

Submits  to  this  hcmorable  court  what  interest  the  said  com- 
plainants are  entitled  to  in  the  personal  estate  of  the  said  S.  W* 
by  virtue  of  his  said  will ; 

SaiiJi  she  hath  in  a  sdiedule,  etc.,  set  forth  a  true  and  par- 
ticular account  of  all  the  personal  estate  to  which  the  said  tes- 
tator was  entitled  at  his  death,  distinguishing  what  part  thereof 
hath  come  to  her  hands,  or  to  the  hands  of  any  other  person, 
or  persons  for  her  use,  except  such  sums  as  are  mentioned  in 
the  schedule  hereinafter  referred  to ; 

Saith  she  hath  in  the  second  schedule,  etc.,  set  forth  an  ac- 
count current  between  her  and  the  estate  of  the  said  S.  W.  and 
this  defmdant,  and  hath  therein  set  forth  to  the  best  of  her 
knowledge,  etc.,  a  full  and  true  account  of  all  sums  of  money, 
part  of  the  personal  estate  of  the  said  testator  come  to  her 
^hands,  or  to  the  hands  of  any  person  or  persons  to  her  use,  and 
of  the  application  thereof ; 

Saith  she  is  ready  and  willing  to  account  as  this  honorable 
court  shall  direct,  for  all  such  parts  of  the  personal  estate  of 
^e  said  testator  as  have  been  possessed  or  received  l^  this  de- 


fendAnt,  haTing  all  Just  and  reasonable  allowanoes  made,  which 
she  is  entitled  to  as  snoh  ezeoatrix ;  and  in  all  other  respects 
this  defendant  submits  to  act  as  the  ooort  shall  direct,  upon 
being  indemnified  and  paid  her  oosts  of  this  soit;  and  denies 
combination,  etc. 

5.  Answer  of  the  executors  of  a  deceased  acting  executor  to  a 
biU  of  renivor  ;  Vie  defendants  not  admiUing  assets,  not  know- 
ing  what  was  due  from  tJieir  testator  to  the  original  testator, 
but  submitting  to  account. 

These  defendants,  etc.,  seyerally  answering  say  they  believe 
it  to  be  true  that  at  or  about  the  time  in  the  said  bill  stated, 
B.  W.,  in  the  said  bill  of  reviyor  named,  exhibited  his  original 
bill  of  complaint  in  this  honorable  court  against  such  parties 
as  defendants  thereto  as  in  the  said  bill  mentioned,  thereby 
stating  and  praying  to  the  effect  in  the  said  bill  of  rcTiyor  set 
forth,  so  far  as  the  same  is  therein  set  forth,  and  that  in  conse- 
quence of  the  death  of  the  said  B.  W.,  the  said  complainant 
T.  W.,  at  or  about  the  time  in  the  said  bill  of  reyiyor  men« 
tioned,  exhibited  his  supplemental  bill  in  this  honorable  court 
against  such  parties  defendants  thereto  as  therein  mentioned, 
stating  and  praying  to  the  effect  in  the  said  bill  of  reyiyor  set 
forth,  so  far  as  the  same  is  therein  set  forth.    And  that  the  said 

• 

seyeral  defendants  in  the  said  supplemental  bill  named  after- 
wards appeared  and  put  in  their  answers  thereto,  and  that  such 
proceedings  haye  since  been  had  in  the  said  cause  as  in  the 
said  bill  of  reyiyor  mentioned;  but  for  their  greater  certainty 
neyertheless  these  defendants  craye  leaye  to  refer  to  the  said 
original  and  supplemental  bills,  answers,  and  other  proceed- 
ings now  remaining  filed  as  of  record  in  this  honorable  court; 
and  these  defendants  further  aeyerally  answering,  say  they 
admit  it  to  be  true  that  before  any  further  piKMseedinga  were 
had  in  the  said  cause,  and  at  or  about  the  time  in  the  said  bill 
of  reyiyor  in  that  behalf  stated,  G.  B.,  one  of  the  defendants  to 
the  said  original  and  supplemental  bills,  and  one  of  fhe  execu- 
tors and  trustees  under  the  will  of  the  testator  T.  W.  in  the 
said  bill  of  reviyor  named,  and  who  hath  principally  acted  ia 
the  trusts  thereof,  departed  thi?  life,  haying  first  duly  made 
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and  published  Ms  last  will  and  testament  in  writing,  of  Bucb 
date  as  in  the  said  bill  of  revivor  mentioned,  and  thereof  ap- 
pointed these  defendants  executors ;  and  these  defendants  ad- 
mit that  since  his  death  they  have  duly  proved  his  said  will  in 
the  proper  ecclesiastical  court,  and  undertaken  the  executorship 
thereof,  and  are  thereby  become  his  legal  personal  representa- 
tives, and  that  they  possessed  the  said  G.  fi.*8  personal  estate 
and  effects  so  far  as  they  have  been  conveniently  able,  and 
these  defendants  believe  (although  they  do  not  admit  the 
same)  that  such  personal  estate  and  effects  are  sufficient  to  an- 
swer whatever  might  be  due  from  the  said  G.  B.  at  the  time  of 
his  death  to  the  estate  of  the  said  testator  T.  W.,  if  anything 
were  so  due;  but  these  defendants  not  knowing  the  amount 
thereof  are  advised  that  they  cannot  with  safety  or  propriety 
admit  assets  of  their  said  testator  to  be  in  their  hands  sufficient 
to  answer  the  same,  and  these  defendants  say  they  are  ready  to 
account  for  the  said  G.  B/s  personal  estate  possessed  by  them, 
or  for  their  use,  in  such  manner  as  the  court  shall  be  pleased 
to  direct,  if  the  same  should  become  necessary ;  and  these  de- 
fendants further  severally  answering,  say  they  submit  that  the 
said  suit  and  proceedings  which  became  abated  on  tlie  death  of 
the  said  G.  B.  may  stand  and  be  revived  against  them  as  such 
executors  as  aforesaid,  and  be  restored  to  the  same  plight  and 
condition  in  which  they  were  at  the  time  of  the  death  of  the 
said  G.  B.;  without  that,  etc. 

6.    Answer  of  a  uoidou)  electing  to  take  the  bequests  made  w  her 
by  a  tcHlf  and  to  release  all  interest  in  the  devised  estates. 

This  defendant,- etc,  answereth  and  saith  she  believes  it  to 
be  true  that  0.  B.,  deceased,  the  testator  in  the  said  bill  of  com< 
plaint  named,  being  possessed  of  a  large  personal  estate,  did,  at 
or  about  the  time  in  the  said  bill  of  complaint  mentioned,  duly 
make  and  publish  his  last  will  and  testament  in  writing,  of 
Buch  purport  and  effect,  and  con'laining  such  bequest  to  this 
defendant  as  in  the  said  bill  of  complaint  in  that  behalf  set 
forth,  and  that  the  said  testator  appointed  such  persons  as  in 
the  said  bill  of  complaint  named  executors  and  executrix  of  his 
said  will:  and  this  defendant  further  answering  saith,  she  be* 
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lieres  it  to  be  irne  that  the  said  testator  afterwards,  and  at  or 
about  the  time  in  the  said  bill  of  complaint  mentioned,  dnly 
made  and  published  a  codicil  to  his  said  will  in  such  words  and 
to  such  purport  and  effect  as  in  the  said  bill  of  complaint  also 
set  forth ;  but  for  her  greater  certainty  nevertheless  as  to  the 
said  will  and  codicil,  and  the  respective  dates,  purports,  and 
contents  thereof,  this  defendant  craves  leave  to  refer  thereto 
when  produced ;  and  this  defendant  further  answering  saith, 
she  admits  that  the  said  testator  departed  this  life  at  or  about 
the  time  in  the  said  bill  of  complaint  in  that  behalf  mentioned, 
without  having  in  any  manner  altered  or  revoked  his  said  will, 
save  by  the  said  codicil,  and  without  having  altered  or  revoked 
his  said  codicil ;  and  that  the  said  complainants  have  since  duly 
proved  the  said  will  and  codicil  in  the  proper  court,  and  taken 
upon  themselves  the  executorship  thereof;  and  this  defendant 
further  saith,  she  claims  to  be  entitled  to  the  benefits  intended 
her  by  the  said  testator's  will,  and  is  ready  upon  the  same  being 
secured  to  her  according  to  the  directions  in  the  said  will  con- 
tained, to  release  to  J.  P.,  in  the  said  will  named,  all  her  right 
and  interest  in  and  to  the  premises  in  the  said  will  mentioned, 
and  for  that  purpose  to  execute  all  necessary  instruments  or 
deeds ;  and  this  defendant  denies,  etc. 
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XLVUL    A  general  rcpEicnlian  to  a  drfendanfi  antaer. 

The  replication  of  A.  It.>oompl^iiuit,  Co  the  ansncr  of  O.D., 
defendant. 

This  repliant  Baving  and  reserring  unto  himself  all  and  all 
manner  of  advantage  of  eii:epdoa  to  the  manifold  iofufGciencicB 
of  the  aaid  answer,  for  replication  thocennto  saith  that  he  will 
aver  and  prove  hia  aaid  bill  to  be  tme,  certain,  and  Bnfficient  in 
the  law  to  be  answered  nnto,  and  that  the  said  answer  of  the 
Mid  defendant  is  naoertain,  nntrac,  and  inguSicient  to  be  re- 
plied untobjIhiB  repliant;  without  this,  th^i  any  other  matter 
or  thing  whataoemr  In  the  aaid  anawer  contained,  material  or 

1    The  anstvir  ivlll  (hi  takuD  na  true  It  no  ifpltcattan  la  flied 


'er,™PBl*«ju.  s!l*»:  anynolB 


A  departure  In  plftAdlng  la  not  al'lewe't  In  efiQltV.  If  Uip  anawer 
reqnlrflsaDewcHia  to  be  made.  It  cannot  be  dane  In  the  r#p1LcAtlon, 
bat  moK  be  by  an  amenilniant  or  tbe  bill.  Vattler  v.  HInde, ;  Pelcra 
(U.  S-lfflBJ  reveriing,  1  Mel*an  (U.  S.I  til). 

Whan  ■  «Die  la  aabmluad  for  Qnal  dmree  npon  the  pleadinn 
■lut  evMeDoe,  and  It  tarns  oat  that  no  repllfsHon  has  brsn  died  to 
tba  anawet,  t»t  that  the  evidence  bu  been  tsk«n  an  If  tths^  bEcn 

innt  of  a  replkatlan,  or  wtll  allDvr  one  to  be  fUed  IneUnier.    Jones 
«.  Brhtan,  1  Wooita  |U.  8.)  m. 

nplytoaplea.araet  Itdnwn  tnr  argnnient.  Is  Dot  a  bu  to  asntJE 
4Bent  BoUon.   Keller  v.  Stalsenbaca,  3>  fed.  Sep.  IT.  .- 

E«.Pt.— 18. 
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effeotnal  in  the  law  to  be  replied  unto,  confessed  and  aroided, 
traTersed  or  denied,  is  tme;  all  which  matters  and  things  this 
repliant  is,  and  will  be  ready  to  aver  and  prove  as  this  honor- 
able court  shall  direct,  and  humbly  prays  as  in  and  by  his  said 
bill  he  hath  already  prayed. 

XTiTX.    Beo&ni  Mnglishform  ofreplioaiion, 

Between  A.  B.,  Platntif. 

and 

C,  D.,  E.  P.,  G.  H.,  etc.,  J)efendants. 

The  plaintiff  in  this  cause  hereby  joins  issue  with  the  defend- 
ant C.  D.,  and  will  hear  the  cause  on  bill  and  answer  against 
the  defendant  £.  F.  [all  the  defendants  against  whom  the  cause 
is  to  be  heard  on  bill  and  answer],  or  on  the  order  to  take  the 
WX  as  confessed  against  the  defendant  O,  Ht 
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CHAPTER  X. 

SXOBFTIONS   TO   ANSWERS, 

L.    FOR  INSUFFICIENCY.! 

1.    An  exception  to  the  answer  of  severed  defendants^ 

In  Chancery. 
Between  W.  W.,  J.  W.,  and  C.  L.,  on  behalf  of  themselves  and  all 
other  the  creditors  of  J.  B.,  who  shall  come  in  and  con* 
tribute  to  the  expense  of  this  suit,      Complainants, 

and 
J.  G.  and  T.  B.,  Defendants, 

An  exception  taken  by  the  said  complainants  to  the  insnffit 
dent  answer  of  the  said  defendants. 

For  that  the  said  defendants  have  not,  to  the  best  of  their 
knowledge,  remembrance,  information,  and  belief,  answered 
and  set  forth  a  full,  just,  and  true  inventory  and  account  of  all 
and  singular  the  goods  and  chattels,  personal  estate  and  effects 
whatsoever  which  J.  B.,  the  younger  in  .the  said  bill  named,  was 
possessed  of,  entitled  to,  or  interested  in,  at  the  time  of  the  date 
of  the  indenture  in  the  said  bill  mentioned,  and  all  the  particu- 
lars whereof  the  same  consisted,  and  the  quantities,  qualities, 
full,  real,  and  true  values  thereof,  and  of  every  such  particulars ; 

1  It  is  the  special  ofBce  of  an  exception,  not  of  a  demurrer,  to  raise 
the  question  whether  an  answer  to  an  Interrosratory  is  sufflcienti 
Chicago,  8t  Louis,  etc.  B.  B.  Co.  v.  Macomb,  2  Fed.  Rep.  18.  The  ex- 
ceptlons  should  state  the  charges  In  the  bill,  and  the  interrogatory 
applicable  thereto,  to  which  the  answer  is  addressed,  and  then  the 
terms  of  the  answer,  verbcUlnit  so  that  the  court  may  at  once  per- 
celve  the  ground  of  the  exception,  and  ascertain  its  insufficiency. 
Brooks  V.  Byam,  1  Story  (V.  S.)  2:«. 

It  is  not  matter  of  exception  to  an  answer  that  it  is  silent  concern* 
ing  an  immaterial  fact,  or  one  which,  if  admitted,  could  not  tend  to 
subport  the  complainant's  equity.  Hardeman  v.  Harris,  7  How. 
(U.  B.)  72flL 

^.  Exceptions  for  Impertinence  are  only  allowed  when  It  is  apparent 
that  the  matter  excepted  to  Is  not  material  or  relevant,  or  fs  stated 
with  needless  prollxfty.  If  It  may  b«»  material,  the  exception  will 
not  be  allowed,  as  that  would  leave  the  defendant  without  remedy; 
but  the  allegation  excepted  to  will  be  allowed  to  remain  in  the  an- 
swer, and  the  effect  thereof,  if  found  to  be  true,  determined  on  the 
final  hearing.    Chapman  v.  School  District  No.  1,  Deady  {,V,  S.)  108. 


SOS  A|CBBIOyLK  IFOIOCS. 

and  whether:  all  or  some  and  which  of  snch  particulars  have 
not,  and  when,  been  possessed  or  received  by,  or  come  to  the 
hands  of  them,  the  said  defendants,  or  the  one,  and  which  of 
them,  or  some,  and  what  person  or  persons,  by  their  or  either 
of  their  order,  or  for  their  or  either  of  their  use,  and  how,  and 
in  what  manner,  and  when  and  where,  and  by  and  to  whom, 
and  for  how  much  the  same  and  every  or  any,  and  what  part 
thereof  hath  been  sold  and  disposed  of ;  and  whether  any,  what 
parts  thereof,  and  to  what  value  or  amount  now  remain  undis- 
:posed  of,  and  what  is  become  thereof. 

In  all  which  particulars  the  said  complainants  except  to  the 
answer  of  the  said  defendants  as  evasive,  imperfect,  and  insuffi- 
cient, and  humbly  pray  that  the  said  defendants  may  be  com* 
pelled  to  put  in  full*  and  sufficient  answer  thereto. 

•2.    An  exception  >tdken  to  the  answer  of  a  defendant  to  an 

amended  hUL 
Between  A.  B.,  ComplainanL 

and 
G.  D.,  DefendanL 

An  exception  taken  by  the  said  complainant  to  the  insuffi- 
cient answer  of  the  said  defendant  to  the  said  complainant's 
amended  bill  of  complaint. 

For  that  the  said  defendant  hafh  not,  to  the  best  and  utmost 
of  his  knowledge,  remembrance,  information,  and  belief,  set 
forth  the  documents  by  which  the  modus  or  composition  in  the 
said  defendant's  former  answer  alleged  and  insisted  upon  is 
made  out. 

In  which  particular  the  said  complainant  excepts  to  the  an- 
swer of  the  said  defendant  as  evasive,  imperfect,  and  insufficient, 
and  humbly  prays  that  the  said  defendant  may  be  compelled  to 
put  in  a  full  and  sufficient  answer  thereto. 

8.    Jt>r  insi^fficiency  — Modem  English  form. 

In  Chancery. 
Between  E.  D.,  J*laint\ff. 

and 
J*  P'»  D^endanL 
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^oeptioiiB  iakeh  by  the  aboye-named  plaintiff  to  the  answer 
of  the  defendant  [or,  if  more  ihan  one  defendant,  of  the  defend- 
knt ]  for  insufficiency. 

First  exception,]  For  that  the  said  defendant  has  not  in 
and  by  his  said  answer,  according  to  the  best  of  his  knowledge, 
jremembrance,  information,  and  belief,  answered  and  set  forth 
whether,  etc. 

Second  exception,]  For  that  the  defendant  has  not  in  and 
by  his  said  answer  in  manner  aforesaid  answered  and  set  forth 
whether,  etc. 

[And  80  loitfi  respect  to  the  other  exceptions,  using  the  toords 
of  the  interrogcUoi'y  not  answered,] 

In  ail  or  some  of  which  particulars  the  said  plaintiff  is  ad- 
vised that  the  said  answer  of  the  defendant  is  evasive  and  in- 
sufficient, and  ought  to  be  amended,  and  humbly  prays  the 

flaxne  may  be  amended  accordingly. 

[CounseVs  name,] 

LI.    For  scandal,^ 

In  Chancery. 

Between  E.  D.,  Plaintiff, 

and 
J.  P.,  Defendant. 

Exceptions  for  scandal  taken  by  the  above-named  defendant 
A.  B.  [or,  plaintiff,  etc.]  to  the  bill  of  complaint  of  the  above- 
named  plaintiff  [or,  to  the  answer  of  the  above-named  defend- 
ant A.  B.,  to  the  bill  of  complaint  of  the  said  plaintiff  ]  filed  in 
this  cause  on  the day  of . 

Describe  the  particular  passages  alleged  to  he  soanddUms  ;  as 
thuB: — 

First  exception,  ]    For  that  the  whole  of  the  paragraph  of  the 

1  Words,  however  disparagingr  or  abusive,  are  not  scandalous, 
unless  they  are  also  "  impertinent,"  or,  In  other  words,  Irrelevant, 
and  put  in  for  the  mere  purpose  of  scandal.  Henry  v.  Henry,  Hd 
Am.  Dec.  87. 

All  scandalous  and  impertinent  matter  in  an  answer  to  a  bill  will 
be  expunged.  Sommers  v.  Torrey,  28  Am.  Dec.  411.  But  pertinent 
matter,  though  scandalous  in  itself,  is  not  to  be  so  treated.  Price  v. 
Tyson,  22  Am.  Dec.  279. 

What  matters  may  be  struck  out  of  an  answer  as  scandalous,  im- 
material, etc.,  see  Oriswold  v.  Hill,  1  Paine  (U.  S.)  890;  Langdon  v, 
Goddard,  3  Story  (U.  S.)  13;  Sargent  v.  Lamed,  2  Curt  (U.  S.)  SM. 
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raid  bill  [or,  answer]  {here  introduce  language  to  idenUfy  the 
paragraph  referred  to)  is  scandalous. 

Second  exception,]    For  that  the  passage  commencing  with 

the  words,  **  The  said  person,"  in  the line,  and  ending 

with  the  words  *'  which  he  knew,"  in  the line,  of  the; 

paragraph  of  said  bill  [or,  answer]  {identify  Vie  paragraph)^ 
is  scandalous. 

In  all  which  particulars  this  exceptant  excepts  to  the  said 
bill  [or,  answer]  as  scandalous  ;  and  humbly  insists  that  the 
raid  scandalous  matter  be  expunged  therefrom. 

[Counsels  name,} 

6.    Memorandum  tJuU  aoandai  has  "been  expunged^ 

Scandal  expunged,  pursuant  to  order,  daVcu  the  — —  day 
of , 
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[The  references  are  to  pa^es.] 

Abatement,  of  a  suit,  pp.  189, 198. 
as  to  a  party,  193. 
pleas  in,  145. 
in  equity,  158. 
at  common  law,  227. 

See  Reviyob. 
Aeoonnt,  of  partnership  dealings,  form  of  bill  for,  416. 

profits  from  illegal  use  of  trade-mark,  form  of  bill  for,  371. 
Aetion  at  law,  directed  on  a  feigned  issue,  112. 

to  try  the  right,  112. 
Administrator,  of  original  plaintiff,  form  of  bill  of  reviyor  by, 

448. 
Amendment  of  bill,  69,  71. 

when  admitted  after  demurrer,  44,  45. 
before  plea  urged,  .admits  its  validity,  46,  69. 
without  prejudice  to  injunction,  when,  70. 

exceptions,  72. 
may  be,  after  reyivor,  1S2, 188. 

and  further  answer,  supply  the  place  of  special  pleading  in 
equity,  244. 
Answer,  48,  234. 

must  be  prepared  and  signed  by  counsel,  49. 
how  sworn,  49. 
caption  of,  51. 
when  to  be  put  in,  43. 
in  a  town  cause,  43. 
in  a  country  cause,  49* 
how  filed,  52. 
reference  of,  for  insufficiency,  72,  76. 

for  scandal  and  impertinence,  76. 
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Answer —  Continued, 
to  a  cross-bill,  p.  101. 
farther  answer,  75. 

used  instead  of  special  pleading,  284,  244. 

time  allowed  for,  after  exceptions,  72. 
by  an  infant,  277. 
if  replied  to,  cannot  be  read  at  the  hearing,  on  behalf  of  the 

defendant,  108, 109. 
if  defendant  submits  to,  must  be  full,  2S4. 

exception  to  this  rule,  in  what  case,  284. 
when  necessary  in  support  of  a  plea,  283. 
when  a  waiver  of  the  plea  or  demurrer,  283. 
use  of,  to  supply  proof,  or  aid  proof,  284. 
rules  for  drawing,  237. 
meaning  of  a  traverse  in,  237. 
a  defendant  cannot  by  answer  object  to  answering,  fhongh 

by  plea  he  may,  238. 
Lord  Clarendon's  orders  with  regard  to,  240. 
must  not  be  argumentatiye,  240. 
skeleton  form  of,  241. 
conclusion  of,  242.  ' 

of  an  infant,  or  the  attorney-general,  dannot  be  excepted  to, 

243. 
by  executors,  not  admitting  assets,  to  bill  of  revivor,  form 
of,  502. 

executrix,  submitting  to  act,  etc.,  500. 

trustees,  submission  to  act,  form  of,  497. 

widow  electing  to  take  bequest  in  lieu  of  dower,  form  of, 
503. 
claim  of  settled  accounts  in,  form  of,  497. 
common  forms  used  in  framing,  494. 
defence  that  bill  is  vexatious,  form  of,  498. 
forms  of  admissions  in,  495. 
form  of  conclusion  of,  494. 
forms  of  title  of  defences  in,  49d,  498. 
introductory  words  of,  forms  of,  493. 
of  attorney-general,  forms  of,  499. 

want  of  interest  in  plaintiff,  form  of,  499. 


Anfwer — Continued, 

on  information  and  belief,  fo^rms  of,  p.  4%, 
precedents  of,  499,  et  seq, 
qnalified  denial  in,  form  of,  497. 
reference  to  schedale  in,  497. 
See  Commission;  Dxdimus;  Exceptions;  Obdebs^ 
AppearaouDe,  time  for  entering,  37. 
to  a  bill  of  revivor,  135. 
mode  of  proceeding  when  defendant  absconds,  40. 
manner  of  entering,  42. 

See  Pbocess. 
Atiignee,  of  copyright,  bill  by,  to  restrain  infringement,  form 

of,  865. 
Atiistaiiee,  writ  of,  l^ 
Attachment,  87. 

with  proclamations,  98* 
against  an  infant,  42. 
Averments  in  a  plea,  22$. 

negative,  159. 
Bankmptey,  or  insolveney,  of  complaint,  subsequent  to  the 
cause  of  action,  a  plea  in  bai',  194. 
produces  no  abatemen);^  195. 
manner  of  pleading,  195. 
Bankrupt,  assignees  of,  come  before  the  court  by  supplemental 
bill,  195. 
supplemental  bill  i^gaii^t  assignee  of,  444. 
Bar,  plea  in,  145. 
in  equity,  207. 
conclusion  of,  231. 

See  PusA  AND  Pleading. 
Bill  in  equity,  form  and  structure  of,  165, 166. 
original,  83. 
general  nature  of,  S3,  84, 165. 
must  be  signed  by  counsel,  36. 
how  filed,  36. 
propositions  of,  158, 172. 
form  of,  165,  200,  321,  et  seq. 
skeleton  form  of,  169. 
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Bill  in  tqToltj'' Continued, 

wiieu  taken  as  confessed,  p.  4QL 
of  interpleader,  34. 
secondary,  127, 136,  188. 

supplemental,  127, 196. 

of  revivor,  84, 130, 131, 186, 198. 

original,  in  the  nature  of  a  supplemental  bill,  180, 132, 199. 

original,  in  the  nature  of  a  bill  of  revivor,  130, 181. 

supplemental,  in  the  natui*e  of  a  bill  of  revivor,  181. 

of  revivor  and  supplement,  184. 
in  the  nature  of  original  bills,  200. 

oroBS-bills,  49, 101,  202. 

bill  of  review,  121,  202. 

to  impeach  a  decree  on  the  ground  of  fiwud,  203. 

to  suspend  a  decree,  201. 

to  carry  a  decree  into  execution,  208, 

defence  to,  217. 
for  appointment  of  new  trustee  under  marriage  settlemeni, 
431. 

discovery,  form  of,  441. 

dower,  forms  of,  388,  et  »eq, 

partition,  forms  of,  410,  et  seq, 

payment  of  legacy,  forms  of,  404,  et  seq,, 

redemption  of  mortgaged  chattels,  418, 

lands,  419« 
forms  of  bills  of  review,  454,  et  seq, 

of  creditors'  bills,  382,  et  seq. 
not  original,  forms  of,  444,  e<  seq, 
supplemental,  forms  of,  444,  et  seq^ 
of  revivor,  forms  of,  448,  et  seq, 

interpleader,  forms  of,  399,  et  seq, 

revivor,  on  marriage  of  a  female  plaintiff,  450. 

revivor  and  supplement  by  executors  of  deceased  plaint- 
iff, 451. 
original,  praying  relief,  forms  of,  888,  el  seq, 

not  praying  relief,  forms  of,  488. 
relating  to  execution  of  trusts,  forms  of,  425,  et  seq. 
partnerships,  forms  of,  414,  et  seq^ 
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Bill  in  equity— Continued. 

to  cftnoel  or  reform  instruments,  p.  848,  elaeq, 
carry  decree  into  execution,  form  of,  468. 
foreclose  mortgage,  forms  of,  394,  et  aeq, 
perpetuate  testimony,  form  of,  438. 
take  testimony  de  bene  esse,  form  of,  440. 
remove  trustees,  form  of,  429. 
restrain  infringement  of  copyright,  form  of,  868. 
infringement  of  patent,  form  of,  856. 
infringement  of  trade-mark,  form  of,  871. 
waste,  forms  of,  .482,  et  seq. 
Bet  aside  a  decree  obtained  by  fraud,  form  of,  459. 
suspend  a  decree,  form  of,  457. 

Bee  Auendmbmt;  Cebtiosabi;  Dibmission;  Jiaxnsfy 
^  HON;  Nb  Exeat  Rkono;  Pbo  Confbsso. 

Boundary,  form  of  bill  to  correct  mistake  in,  355. 
Cancellation,  of  instruments,  forms  of  biUs  for,  848. 
Oaae,  referred  to  a  court  of  law,  118. 

proceedings  thereon,  118. 
Gauie,  petition,  office  of,  117. 
Caveat,  to  prevent  enrolment,  120i 
Certiorari,  biU,  67. 

prayer  for  subpcBna  unnecessary  in,  171, 172. 
form  of  prayer  for,  831. 
Ohaneellor,  subjects  of  his  jurisdiction,  virtute  qffhU,  22» 
Charge  and  diacharge,  116. 
Charging  part,  of  bill,  form  of,  326. 
Commeneementi  of  bills,  forms  of,  328. 
demurrers,  forms  of,  471. 
plea,  form  of,  479. 
Commiiilon,  of  rebellion,  89. 
to  take  a  plea  or  answer,  49. 
to  examine  witnesses,  91,  93,  94. 
to  assign  a  guardian,  51. 
SeeDnDZMus;  DxposmoNs;  Examination  of  WximessB. 
OOMlnaion,  of  answer,  form  of,  494. 
demurrers,  forms  of,  471. 
plea,  form  of,  479. 
Eq.Pl.-M. 
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Confederation  clause,  in  bill,  formif^of,  p.  828. 

Oonflrmation  of  report,  58. 

Consent  cansoB,  106. 

Conveyance,  form  of  bill  to  reform,  by  correcting  mistake  in 

boundary,  855. 
Copyright,  form  of  bill  to  restrain  infiringemetit  of,  368,  865. 
Corporations,  how  proceeded  against  on  mesne  process,  41. 

nnder  a  decree,  124. 

put  in  their  answer  nnder  their  common  seal,  49. 
Corporation,  commencement  of  bill  by,  325. 

form  of  bill  against,  by  creditors,  stating  statutory  grounds 
•  of  Uability,  884. 
Co  tenants,  form  of  bill  for  partition  between,  410. 
Creditors,  form  of  bill  by,  against  corporation,  stating  statutory 
gronndfl  of  liability,  884. 

form  of  bill  by,  against  eieontor  of  debtor,  882. 

title  to  bill  by  one,  in  behalf  of  others,  822. 
Crots-bill,  nature  of,  201. 

necessary  when  the  defendant  has  relief  to  pray,  or  discov- 
ery to  seek,  49,  101. 

proceedins:8  upon,  101. 

when  revivor  of,  necessary,  180. 

form  and  structure  of,  201. 

cannot  be  demurred  to  for  want  of  equity,  219. 

cross-examination  of  witness,  88. 
Be  bene  esse,  form  of  bill  for  taking  testimony,  440. 
Beeree,  117. 

minutes  of,  118. 

must  be  drawn  up,  passedt  .and  entered,  118. 

nunc  pro  tunc,  118. 

signing  and  enrolling  of,  118,  lt9. 

nisi,  107,  110. 

final,  112. 
See  Caveat;  Enbolment;  Exiscution;  Beheabqio. 
Becttmns,  49,  50. 

ordinaiy,  49. 

craving  a.  50. 

return  of,  51. 
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\-~  Continued, 
special,  p.  60. 

how  applied  for,  49,  60. 
manner  of  taking  an  answer  under  the  commission,  60. 
carriage  of  the  commission,  61. 
DeflsetiTO,  when  suits  become,  without  abating,  189. 
Defence,  modes  of,  147,  207. 

in  equity,  158,  218. 
Demurrer,  43,  44, 147. 

how  prepared  and  filed,  44. 

entering  of,  and  setting  down  for  argument,  46. 

proceedings  on,  when  allowed,  45. 

when  overruled,  45. 
when  argued  out  of  course,  in  an  injunction  cause,  84. 
to  interrogatories,  89. 
distinction  between,  and  plea,  207,  226. 
general  nature  of  the  defence  by,  207. 
proper  defence  to  a  bill  of  review  for  error  apparent, 

217. 
general  form  and  structure  of,  220,  225. 
skeleton  form  of,  220. 

cannot  be  good  in  part  and  bad  in  part,  224. 
speaking  bad,  226. 
may  show  as  many  causes  as  there  are  errors  apparent  in 

the  bill  226. 
ore  tentm,  226. 
conclusion  of,  231. 
effect  of,  226. 
general  form  of,  478. 
for  multifariousness,  form  of,  475. 

want  of  parties,  form  of,  476. 
forms  of  title,  471. 

commencement,  471. 

conclusion,  472. 
on  ground  of  statute  of  frauds,  form  of,  478. 
to  bill  brought  for  part  of  a  matter  only,  form  of,  476t 

bill  by  infant  suing  without  next  friend,  477. 

bill  of  interpleader,  forms  of,  476,  477. 
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Oepoiitioiii,  how  taken,  pp.  102, 103. 

how  filed,  58. 

when  gnppregsed,  108. 

taken  by  the  examiner,  86. 
commissioners,  90. 

must  be  kept  secret  till  publication,  92,  9a 

de  bene  esse-t  94. 

in  perpetaam  rei  memoriam,  95. 

taken  before  a  master,  118. 
]>ir«etion,  of  bills,  in  federal  courts,  323. 

State  courts,  828. 
IHaelaimer,  48. 
Diaoovery,  bill  of,  84,  214. 

amendment  of,  by  adding  parties,  not  allowed,  70,  71« 

no  dismission  of,  84. 

defence  to,  212,  214. 

form  of,  88. 

of  pleas  and  demnrrers  to,  212. 

form  of  bill  for,  441. 

of  new  matter,  fotm  of  bill  of  reriew  on,  455. 
Bismlision  of  bill,  for  want  of  prosecution,  84. 

not  allowed  after  the  cause  has  been  set  down  for  iMaring, 
105. 

for  non-appearance  at  the  hearing,  106. 

for  want  of  proofs,  81. 

for  want  of  parties,  general  rule  as,  to,  109. 

when  not  on  the  merits  will  not  preclude  a  new-hlO^  84. 
Biatringas,  process  against  corporations,  41. 
Soeket  of  decree,  119. 
Dower,  forms  of  bills  for,  888,  et  seq. 

form  of  bill  to  set  aside  release  of,  for  fraud,  880r 
Ihrplieity,  pleading  a  double  bar,  162. 

in  a  plea,  bad,  281. 

allowed,  with  the  leave  of  the  court,  231. 
Eloetion,  when  complainant  put  to,  79. 

proceedings  upon  the  common  onier,  80. 

where  filed,  80. 
Snrolmont,  of  a  decree,  119. 


Bqttity,  gnbjeots  of  the  jniisdiodon  of,  pp.  19/22. 

pleadings,  24,  25. 
Bxamiaation,  of  a  party,  114^ 

may  be  referred  for  insnffloieiioy,  Hi,  115. 

and  for  impertineiioe,  115. 

of  witnesses,  85. 

by  the  examiner,  86, 87. 

by  commissioners  in  the  country,  90. 

before  a  master,  86. 
nnder  a  reference,  56, 60. 
under  a  decree,  113, 116. 

abroad,  98. 

de  bene  esse,  94. 

in  perpetuam  rei  memoruim,  95. 

See  CoiCBOssioN ;  Depobitioicb;  Witnesses. 
SxMptionf,  to  the  answer,  72. 

to  master's  report,  59. 

as  a  mode  of  defence,  211. 

must  be  taken  after  demurrer  to  part  of  the  bill  oyerruled;,. 
45,75. 

how  filed,  and  when,  72. 
nunc  pro  tunc,  78. 

not  allowed  after  amendment  or  replication,  73. 

proceedings  on  being  referred  to  the  master,  74,  76. 

cannot  be  taken  to  the  answer  of  an  infant,  or  of  the 
attorney-general,  74. 

when  there  is  a  plea  or  demurrer  to  part,  75. 

to  the  master's  report,  58, 59. 

filed  with  the  register,  58. 

time  for  filing,  59. 

argument  of,  59. 

under  a  decree,  may  be  brought  on  with  further  directions, 
117. 

cannot  be  taken  after  decree,  125. 
Sxeeptions  to  answers,  for  insufficiency,  507. 

for  scandal,  509. 
Sxeeution,  124. 

process  of,  124. 

writ  of,  124. 
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Szeeuton  and  fidminiitratorii  form  of  bill  against,  for  pay- 
ment  of  legacy,  p.  40i. 
of  bill  against,  to  enforce  agreement  to  convey,  810. 
of  bill  by,  to  enforce  ezeontion  of  tmst,  425. 
Exemplifioations,  96. 
EzMMts,  88. 

mast  be  endorsed  by  the  commissioners,  92, 
must  be  produced  at  the  hearing,  106. 
Peigned  issue,  how  produced,  112. 
Peme  covert,  suit  by  or  against,  85. 

plaintiff,  marriage  of,  abates,  the  suit,  ISO. 

PorecloBure,  forms  of  bills  for,  S94,  et  seq, 

of  bill  to  set  aside  decree  of,  fraudulently  obtained,  459* 
Prand,  bill  to  set  aside  a  decree  on  the  ground  of,  121. 
nature- and  form  of,  201. 

form  of  bill  to  set  aside  a  decree  obtained  by,  459. 
of  bill  to  set  aside  release  of  dower  for,  390. 
Pnriher  directions,  cause  set  down  for,  by  petition,  117. 

use  of,  to  add  to  the  decree,  117. 
Government,  commencement  of  bill  by,  825. 
prayer  for  process  in  suits  against,  831. 
Onardian  ad  litem,  of  an  infant  appointed  by  the  court,  84. 
a  commission  for  that  purpose,  86. 
of  one  reduced  to  second  childhood,  85. 
subpoena  to  hear  Judgment  must  be  served  upon  the, 
107. 
Habeai  corpus,  writ  of,  88, 124. 
on  a  return  of  cepi  corpus,  88. 
proceedings  upon,  88,  89. 

upon  a  refusal  to  comply  with  a  decree  or  order,  125. 
Hearing,  setting:  down  a  case  for,  105. 

not  the  same  term  on  which  publication  passes,  105. 

manner  of,  106. 

adjournment  of,  106. 

manner  of  hearing  a  cause^  107. 

npon  bill  and  answer,  81. 

as  to  parties  added  after  publication,  71. 

of  setting  down  cause  for  hearing  on  bill  and  answer,  81. 


Heirs,  bill  by,  for  partition  of  freehold  estates,  form  of,  p.  4^2. 
form  of  bill  by  widow  against,  for  dower,  388. 
of  bill  by,  for  redemption  of  ancestor^^  freehold  lands,  419. . 
Idiots,  suits  by  and  against,  35. 

guardianship  of,  entrusted  to  the  committee  of  their  estates, 

61. 
commendement  of  bill  by,  322. 
Impertinence,  reference  of  answer  for,  and  for  scandal,  7& 
not  allowed  after  replication,  secua  of  scandal,  76. 
reference  of  examination  for,  116. 
state  of  facts,  116. 
interrogatories  and  depositions,  87. 
scandalous,  suppressed,  87,  88. 
Inducement,  in  a  traverse,  what,  149. 
Infants,  suits  by  or  against.  34. 
process  against,  42. 
commission  to  assign  a  guardian,  51. 
exceptions  cannot  he  taken  to  answer  of,  74. 
answer  to  a  bill  brought  by,  must  be  proved,  81, 
decree  nisi  against,  HI. 
not  bound  by  the  prayer  for  relief,  185, 186. 
form  of  answer  by,  235,  236. 

form  of  bill  asking  appointment  of  guardian  for,  and  for 
maintenance,  inyestment  of  legacy,  etc.,  405. 
of  demurrer  to  bill  by,  477. 
title  to  bill  by,  321. 
commencement  of  bill  by,  824. 
Inlbrmation,  204. 

proceedings  upon,  suspended  by  the  death  of  a  relator,  134k 
forms  of,  464,  et  seq. 

to  establish  bequest  of  stock  for  benefit  of  the  poor,  467. 
restrain  making  carriage  road  in  street  intended  for  foot- 
path only,  464. 
Infiringement,  of  patents,  copyrights,  and  trade-marks,  356,  et 

seq. 
Injnnotion,  nature  of,  and  how  <AJ|Ued  for,  61. 
ordinary,  61. 
common,  62; 
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effect  of,  on  proqeedingB  at  oommon  law,  p.  62. 

application  to  extend*  6i. 

after  judgment,  62. 

not  granted  to  stay  proceedings  in  the  spiritoal  courts,  or 

oourts  of  admiralty,  68. 
bow  dissolved,  61. 
motion  to  revive,  68. 
special,  61. 
ex  parte,  64. 
how  dissolved,  68. 

cannot  be  obtained  till  after  plea  or  demurrer  decided,  64, 65. 
how  served,  65. 
breach  of,  65. 
perpetaal  injunction,  65. 
how  affected  by  amendment  of  the  bill,  70. 

abatement,  134. 
bill  for,  may  be  filed  before  process  issued,  87. 
to  restrain  partner  from  collecting  debts,  forms  of,  414, 416. 
restrain  waste,  forms  of  bills  for,  482,  et  seq. 
Insane  persons,  title  to  bill  by,  822. 

against,  822. 
commencement  of  bill  by,  824. 
Insolvency.    See  Bahsbuftcy. 
Insnilciency,  reference  of  answer  for,  74. 

examination,  114. 
Insurance,  form  of  bill  to  enforce  contract  to  make  policy,  842. 
Intendment,  in  pleading,  what,  241. 

interlocutory  orders,  68,  54. 
Interpleader,  bill  of,  84. 

complainant  in,  proceeds  np  to  issue,  88. 
forms  of  bills  of,  899,  et  seq, 
of  demurrer  to  bill  of,  476,  477. 
of  prayer  in  bill  of,  402. 
Interrogating  part  of  Ull,  182, 287. 
Interrogatories,  form  of,  827. 
must  be  in  writing,  86. 

short  and  pertinent,  and  not  leading,  87» 
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Inttrrogatoriei — Continued, 

to  be  drawn  and  signed  by  oonnsel,  p.  87. 

how  filed,  87. 

to  be  proposed  seriatim  to  the  witnesses,  87. 

cross-interrogatories,  88. 

new  interrogatories,  when  allowed,  89. 

demurrer  to,  90. 

under  a  commission,  92. 

to  prove  suggestions  in  a  certiorari  bill,  68. 

for  the  examination  of  a  party  before  the  master,  56. 

a  witness  already  examined  in  chief,  115. 
of  creditors,  115. 
form  of,  in  bill  for  illegal  use  of  trade-mark,  labels,  etc.,  380. 
See  ExAMiNATioM  OF  Witnesses. 
Ime,  140. 

definition  of,  150. 
of  tendering,  246. 
of  joining,  245  and  81. 

SeePuEADiNo;  Bisjoisdeb;  Befuoation. 
Jdning  issue  and  dismiuing  the  bill,  78. 
Judgment,  definition  of,  24. 

jurisdiction,  11,  28. 
Jurisdiotion  dauio,  in  bill,  form  of,  827. 
King,  suits  by  or  against,  85. 

See  Infobmation. 
Li|b«li,  form  of  bill  to  restrain  illegal  use  of,  874. 
LtndUxrd,  bill  by,  to  restrain  waste  by  lessee  for  years,  form 

of,  432,  434. 
Lefades,  forms  of  bills  for  payment  of,  404,  et  seq. 
Legatee,  bill  by  husband  ot,  against  executor,  for  payment  of 

legacy,  404. 
Laiiee,  bill  by,  for  Specifie  performance  of  agreement  to  lease, 
form  of,  339. 
form  of  bill  by,  for  oaboellation  of  agreement  to  give  up 
lease,  852. 
of  bill  of  interpleader  by,  against  several  claimants  ot 
rent,  899. 
letter  miisiFe,  41, 173. 
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Limitatioii,  on  a  bill  of  review,  pp.  119,  I284 

on  appeal,  119. 
a  bill  of  reyivor,  136. 
Lunaties.    Bee  Idiots* 
Xarriage  settlement,  form  of  bill  for  appointment  of  new 

trustee  under,  481. 
Harried  woman,  title  to  bill  by,  S21. 

against,  822. 

oommenoement  of  bill  by,  324. 
Haster's  report,  exceptions  to,  59. 
Hembers  of  the  House  of  Oommons,  process  against,  41« 
Hinntes,  of  order,  60. 

of  a  decree,  118. 
Histake,  form  of  bill  to  correct,  in  oonTeyanoe,  365. 
Hortgage,  forms  of  bills  for  redemption  from,  418,  et  se^. 

of  foreclosure  bills,  894,  et  seq. 
Xortgagee,  form  of  bill  by,  for  foreclosure  against  snrviTing 
mortgagor  and  devisee  of  equity  of  redemption,  896. 
of  bill  by,  for  sale  of  mortgaged  premises,  894. 
Hotions,  dii&renoe  between,  and  petitions,  64« 

BeeOBDEBS. 
Hnltifariouiness. 

form  of  demurrer  to  bill  for,  475. 
He  exeat  regno,  writ  of,  66. 

when  issued,  66. 

order  for,  how  obtained,  66. 

to  whom  directed,  67. 

how  discharged,  67. 

how  superseded,  67. 

form  of  prayer  for,  831. 
negative  plea,  does  not  tender  an  issue,  159. 

defence  in  equity  by,  207. 

why  a  good  defence,  212. 
negotiable  instruments,  forms  of  bills  for  reformation  of|  848. 
Orders,  interlocutory,  204,  205. 

epplication  for,  by  motion  or  petitito,  63, 54. 

common,  64. 

motions  for,  do  not  require  notice,  54. 
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Orders  >-  ConiMvaed. 
for  Uine,  p.  48. 
in  a  town  oaose,  48. 
how  served,  44. 
in  a  country  cause,  49. 
upon  a  furUier  answer  after  ezo^tlons,  70. 

after  amended  bill,  76. 
special,  64.  • 

by  consent,  66. 
application  for,  by  motion  or  petition  supported  by  affl- 

dayit,  66,  66. 
nisi,  66. 

for  a  sequestration,  41. 
to  dissolve  an  injunction,  63. 
must  be  dravon  up,  passed,  and  entered,  60t 
nunc  pro  tuncy  60. 
how  enforced,  60. 
to  pay  money  into  court,  77* 
•  for  a  receiver,  77. 
decretal,  164. 
artificial  nature  of,  44. 
Parties,  88,  69. 

to  the  suit,  who  must  be,  88. . 
may  be  added  at  any  time  by  amendment,  71. 
when  after  publication,  must  be  heard  on  bill  and  answer,  71. 
time  for  making  objection  for  want  of,  at  the  hearing,  109. 
examination  of,  before  the  master,  114. 
•     none  but  parties  can  be  afilBcted  by  the  decree,  126. 
to  a  supplemental  bill,  127. 
to  a  bill  of  revivor,  182. 

all  persons  interested  must  be  made  parties,  86. 
form  of  demurrer  for  want  of,  476. 

.    See  Abatemeztt;  Bevivob. 
PartitUm,  forms  of  bill,  for,  410,  et  seq, 

of  bill  to  carry  dormant  decree  of,  into  execution,  468. 
Partnership,  forms  of  bills  relating  to,  414,  et  seq, 
bill  for  account,  after  dissolution,  form  of,  416. 
for  dissolution  of,  form  of,  414*. 
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Patents,  fonns  of  bills  to  restrain  infringement  of,  p.  S56w 

supplemental  bill  alleging  extension  of,  since  filing  origi- 
nal  bill  for  infringement,  446. 
Peers,  prooess  against,  41. 

answer  put  in  by,  on  protestation  of  honor,  41. 

sequestration  against,  for  breach  of  an  injonction,  68. 

cannot  be  appointed  as  receiver,  78. 
Perpetuating  testimony,  form  of  bill  for,  488. 
Petitions.    Bee  Monona. 

in  a  caase,  117. 
Plea,  46, 145. 

how  filed,  set  down,  and  argued,  46. 

proceedings  on,  when  allowed,  47. 
when  replied  to,  47. 

when  the  benefit  of,  saved  to  the  hearing,  47. 

when  ordered  to  stand  for  an  answer,  47,  48. 

when  referred  to  the  master  for  inquiry,  48. 

must  be  signed  by  the  party  and  counsel,  48. 

when  validity  of,  allowed  by  amendment  of  the  bill,  71. 

when  put  in  de  novo,  after  revivor,  132, 1S8. 

in  abatement,  145. 

in  equity,  158, 159. 189,  207. 

at  common  law,  189,  207. 

in  bar,  146,  207,  220. 

in  equity,  155. 

conclusions  of,  282. 

distinction  between  plea  and  demurrer,  158, 159,  207. 

when  necessary  to  be  supported  by  answer,  160>  162,  221. 

duplicity  in,  162. 

definition  of,  207. 

general  form  and  structure  of,  219,  221. 

skeleton  form,  221. 

may  be  good  in  part  and  bad  in  part,  224. 

averments  in,  225. 

formal  parts  of,  479. 

title  of,  479. 

commencement  of,  479. 

conclusion  of,  479. 
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Plea — Continued, 

of  an  award,  p.  484. 
a  will,  form  of,  483. 
coyer tnre  of  plaintiff,  form  of,  480. 
former  snit  depending,  form  of,  482. 
lunacy  of  plaintiff,  form  of,  481. 
privilege  of  communications  to  attorney,  form  of,  490. 
purchase  for  value  without  notice,  form  of,  487. 
stated  account,  form  of,  482. 
statute  of  limitations,  form  of,  486. 
want  of  proper  parties,  form  of,  489. 
that  defendant  never  was  administrator,  form  of,  481. 
plaintiff,  an  in&nt,  sues  without  a  next  friend,  form 

of,  480. 
plaintiff  is  an  alien  enemy,  form  of,  480. 
Bee  AvEBMiQiTS ;  Defence. 
Pleadings,  137, 151, 152,  245. 
definition  of,  187,  207. 
analysis  of,  139. 
PnustiMi  26. 
Tnjer  of  a  bill,  182. 
for  general  relief,  185. 
forms  of,  328. 

framed  with  a  double  aspect,  187. 

for  account  and  injunction,  in  suit  to  remove  trustees,  439. 
injunction  against  proceedings  at  law,  329, 330. 
production  of  deeds,  papers,  etc.,  330. 
process,  880,  tt  seq, 

injunction  to  restrain  action  of  ejectment,  445. 
reference  to  master  to  appoint  new  trustees,  429. 
subpoena,  330,  831. 
ne  exeatj  831. 
certiorari,  331. 
Of  bill  by  surety  for  enforcement  of  agreement  to  indeapK 
nify,  841. 
bill  of  interpleader,  form  of,  402. 
foreclosure  bill,  form  of,  398. 
Tretenees  and  eharges,  180. 
Eq.  Fl.— 46. 
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Procedendo.    See  Cxbtiobabi. 
Process,  definition  of,  p.  24. 
against  an  infant,  42. 

peers,  etc*,  and  corporations,  41. 
in  equity,  36. 

amendment  of  bill  puts  an  end  to  process  of  oomtempt,  69. 
Procliein  ami,  of  an  infant,  34. 

of  a  feme  covert,  86. 
Pro  confesso,  when  bill  taken,  40. 

when  bill  taken,  for  want  of  appearance  to  a  bill  of  revivor, 

135. 
feigned  issue,  when  taken,  112.   . 
Pro  intsresse  suo,  (examination)  upon  a  sequestration  on  m^ne 
process,  38. 
on  the  appointment  of  a  receiver,  77. 
upon  a  sequestration  under  a  decree,  125. 
Proofs,  in  a  cause,  definition  of,  24. 

See  Depositions  ;  Exexbitb* 
Publication,  98. 
rules  to  pass,  99. 
passed  by  consent,  99. 
application  to  enlarge,  99. 
upon  cross-bills,  100. 
of  depositions  taken  de  bene  esse,  102. 
>  in  perpetuam  rei  memoriam,  95. 

Purchaser,  of  equity  of  redemption,  form  of  bill  by,  to  re- 
deem, 421 
Queen,  suits  by  and  against,  35. 

See  Ikfobuation. 
Beeeiver,  78  and  note, 
appointment  of,  78. 

before  decree,  must  be  prayed  for  by  the  bill,  78. 
who  may  not  be,  78. 

must  enter  into  recognizances,  with  sureties,  78. 
duties  of,  79. 

of  partnership  assets,  form  of  bill  asking  for,  416. 
prayer  for,  in  suit  to  remove  trustees,  429. 
Bedemption,  of  mortgaged  chattels,  form  of  bill  for,  418. 

lands,  form  of  bUl  fof,  419. 


Beferenee,  to  the  master,  pp.  56,  57. 
of  answer,  for  insnffiraenoy,  72. 

for  scandal  and  impertinence,  76. 
all  references  in  the  same  cause  must  be  made  to  the  same 

master,  76. 
under  a  decree,  118. 

See  Examination;  Bepobts;  Witn£s8ES. 
Reformation,  of  instrnments,  forms  of  bills  for,  848. 
Behearing,  120. 

for  what  purpose  neceirsary,  117, 118. 
petition  for,  120. 

of  exceptions,  pleas,  or  demurrers,  121. 
Sfljoinder,  82. 
gratis,  83. 
subpoena  to  rejoin,  88. 

See  IsstTB;  PuiADiNas. 
Belations,  law  founded  on,  20. 
general  doctrine  of,  174. 
application  of,  in  pleading  at  common  law,  141. 

in  pleading  in  equity,  175-178. 
use  of,  for  determining  tbe  necessary  parties,  and  when  the 
suit  becomes  abated,  189,  and  use  of  defence,  207. 
Beleaie,  form  of  bill  to  set  aside,,  for  fraud,  S90t 
Belief,  two  kinds  of,  185. 

bill  for,  186,  and  diticovery,  212. 
prayer  in,  for  general  relief,  186, 187. 
forms  of,  328. 

may  be  framed  with  a  double  aspect,  187. 
discovery  incidental  to,  209. 
defence  to,  209,  212. 

objections  to,  as  distinguished  from  those  to  discovery, 
210,  212. 

Bee  Demubbeb;  Plea;  Pbayeb. 
SepUeatbn,  79,  and  note,  80,  244. 
how  filed,  83. 
iime  for  filing,  83. 

must  be  filed  before  the  return  of  the  subpoena  to  rejoin,  88. 
^  a  plea,  83. 
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Bepliettlon—  Continued, 

when  allowed,  to  be  filed  at  tbe  hearing  on  bill  and  answer, 

p.  83. 
at  common  law,  150. 
in  equity,  244,  245. 
special,  obsolete,  245. 
general,  nature  of  the,  244. 
form  of,  246. 
general  form,  505. 
recent  English  form,  506. 

See  Issue;  PLEADnva. 
Beporti,  nature  of,  66. 
expai'te,  57. 

must  not  exceed  the  order  of  reference,  48. 
when  they  are  to  be  the  ground  of  a  decree,  must  be  conr 

JUmedf  68. 
dtjections  to,  necessary,  in  order  to  except,  68. 
proceedings  upon,  58. 
settling  and  signing,  68,  69,  60. 
how  and  when  filed,  69. 
order  niH  to  confirm^  60. 
may  be  confirmed  absolutely  by  consent,  60. 
deposit  on  exceptions  to,  69. 
when  reviewedy  60. 
on  a  reference  under  a  decree,  117. 

See  Befebsncib. 
Baview,  bUl  of,  120, 121,  203. 

against  whom,  and  for  what  it  Ues,  121. 

deposit,  123. 

bringing  of,  does  not  impede  the  execution  of  the  former 

decree,  122,  202. 
defence  to,  123,  217. 
form  and  structure  of,  201. 
Btvivor,  bill  of,  130. 
when  permitted,  130. 

puts  no  question  in  issue,  131.  » 

reviyes  the  whole  proceedings,  181* 
in  cross  causes,  132. 
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Bevivor —  Continued, 

must  not  contain  new  matter,  nor  any  yariation  ftrom  the 

original  bill,  pp.  131, 132. 
when  hearing  on,  necessary,  132. 
for  part  only,  132. 

bill  of  reyivor  and  supplement,  134. 
parties  to,  132. 
in  an  injunction  cause,  132. 
appearance  to,  132. 

when  bill  taken  pro  confesgo,  for  want  of,  136. 
dt^fence  to,  135, 136. 
limitation  for,  136. 
revivor  upon,  136. 
form  and  structure  of,  133. 
original  bill,  in  the  nature  of,  132. 
form  and  structure  of,  132, 133. 
defence  to,  217. 

supplemental  bill,  in  the  nature  of,  182. 
forms  of  bills  of,  448,  et  scq. 

See  Abatemzkt. 
Biil«  of  eonrt,  what,  08. 
BULE8  IN  EQXriTT. 
Abandonment,  of  order  to  amend  bill,  p.  282,  r.  30. 
Abatement,  bill  of  revivor,  when  proper,  p.  297,  r.  56. 
Aooount,  decree  for,  what  to  contain,  p.  309,  r.  73. 
examination  of  party  accouuting,  p.  313,  r.  79. 
Admisiioiis,  by  failure  to  deny,  p.  286,  r.  38. 
Affidavit,  to  set  aside  decree  by  default,  p.  275,  r.  19. 

when  may  be  used  before  master,  p.  318,  r.  80. 
Affirmation,  equivalent  to  oath,  p.  318,  r.  91. 
Amendment,  to  bills  as  of  course,  p.  280,  r.  28. 
by  order  of  court,  p.  281,  r.  29. 
abandonment  of  order  for,  p.  282,  r.  30. 
on  demurrer,  allowance,  p.  285,  r.  35. 
after  answer,  p.  290,  r.  45. 
to  rules  of  circuit  court,  p.  •817,  r.  89. 
Answer,  of  defendant,  when  to  be  filed,  p.  273,  r.  18. 
sufficiency  of,  p.  286,  r.  39. 
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matters  of  .defence  in,  p.  286,  r.  89. 

when  not  evidence,  p.  288,  r.  41. 

new  or  supplemental,  when,  p.  291,  r.  48. 

to  supplemental  bill,  p.  298,  r.  57. 

veriflcation,  before  whom,  p.  299,  r.  59. 

wherein  amendable,  p.  299,  r.  60. 

amendment  after  replication,  p.  299,  r.  60. 

exceptions  to,  when  taken,  p.  800,  r.  61. 

costs  on  separate  answers,  p.  800,  r.  62. 

exceptions  to,  when  deemed  abandoned,  p.  801,  r.  63. 

on  allowance  of  exceptionri,  p.  801,  r.  64. 

costs  on  exceptions  to,  overruled,  p.  802,  r.  65. 
Appearance,  day  of,  in  circuit  court,  p.  273,  r.  17. 

to  be  entered,  p.  273,  r.  17. 

when  party  need  not  appear,  p.  205,  r.  54. 

injunction,  on  failnre  of,  p.  206,  r.  55. 
Argument,  on  plea,  p.  284,  r.  83. 

on  objection  for  want  of  parties,  p.  204,  r.  52. 
Arrest  of  defendant  on  defanlt,  p.  274,  r.  18. 
Attachment  to  compel  defendant  to  answer,  p.  274,  r.  18. 
Attorney  and  counsel,  signature  to  bill,  p.  277,  r.  24. 
Bills,  when  taken  pro  confesso,  p.  274,  r.  18. 

decree  on  default,  p.  274,  r.  19. 

frame  of,  introductory  part,  p.  276,  r.  201. 

what  to  omit,  what  to  state,  p.  276,  r.  21. 

prayer  in,  p.  27G,  r.  21. 

as  to  parties  out  of  jurisdiction,  p.  277,  r.  22. 

prayer  for  process,  p.  277,  r.  23. 

signature  of  counsel,  p.  277,  r.  24. 

taxable  costs  of,  p.  278,  r.  25. 

surplusage  in,  p.  278,  r.  26. 

exceptions  to,  p.  279,  r.  27. 

amendments  of  course,  p.  279,  r.  28. 

amendmentH  by  leave  of  court,  p.  280,  r.  29. 

taken  pro  confesso  on  demurrer  overruled,  p.  283,  r.  84. 

interrofiratories  to  be  numbered,  p.  288,  r.  41. 

specified  interrogatories  of,  p.  289,  r.  42. 
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form  preceding  interrogating  part,  p.  290,  r.  43. 

amendment  after  answer,  p.  290,  r.  45. 

proper  parties,  when  not  necessary,  p.  291,  r.  47. 

parties,  when  too  nnmerons,  p.  298,  r.  48. 

trustees,  etc.,  as  parties  to,  p.  298,  r.  49. 

heir,  when  necessary  party  to,  p.  294,  r.  50. 

Joint  debtors  as  parties,  p.  294,  r.  51. 

nominal  parties  to,  p.  295,  r.  58. 
Bill  of  revivor,  when  proper,  p.  297,  r.  66. 

when  not  necessary  in,  p.  298,  r.  68. 
Gurenit  court,  when  open,  p.  267,  r.  1. 

may  appoint  standing  master,  p.  818,  r.  82. 

compensation  of  master,  p.  818,  r.  82. 

may  makes  rules,  p.  817,  r.  89. 
Circuit  judgei  may  abridge  time  for  notices,  p.  268,  r.  4. 
Clerk  of  court,  office,  when  open,  p.  267,  r.  2. 

to  enter  motions,  Jrules,  and  orders,  p.  268,  r.  4. 

what  motions  and  orders  grantable  by,  p.  269,  r.  5. 

duty  when  papers  in  foreign  language,  p.  270,  r.  11. 

to  enter  appearance  of  defendant,  p.  278,  r.  17. 

when  to  name  commissioners,  p.  808,  r.  67. 

to  issue  blank  subpcenas  to  master,  p.  806,  r.  78. 
Commission,  when  taken  oat,  p.  808,  r.  67. 

to  take  testimony,  who  to  name  commissionflrs,  p.  808, 
r.  67. 

notice  of  time  and  place,  p.  303,  r.  67. 
Commissioneri,  who  to  name,  p.  308,  r.  67. 

transmission  of  depositions,  p.  808,  r.  67. 
Compensation  of  masters,  p.  300,  r.  82. 
Compulsory  process  to  compel  appearance,  p,  270,  r.  7. 
Costs,  of  bill  or  answer,  p.  279,  r.  25. 

on  demurrer  overruled,  p.  284,  r.  84. 

on  demurrer  allowed,  p.  265,  r.  85. 

on  separate  answer,  p.  800,  r.  62. 

on  exceptions  to  answer  overruled,  p.  802,  r.  65. 

on  neglect  to  present  reference  to  master,  p.  810,  r.  74. 

on  exceptions  to  master's  report  overruled,  p.  815,  r.  84. 
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CroM-biU,  to  be  preceded  by  answer,  p.  809,  r.  7SL 
Deoree,  on  default,  p.  275,  r.  19. 

motion  to  set  aside  terms  of,  p.  275,  r.  19. 

saving  rights  of  absent  parties,  p.  295,  r.  53. 

for  aocoonting  to  contain  order  of  reference,  p.  809,  r.  73* 

correction  of  clerical  mistakes,  p.  815,  r.  85. 

what  not  to  contain,  p.  815,  r.  86. 

form  of  introductory  part,  p.  815,  r.  86. 

in  foreclosure  stdts,  p.  818,  r.  92. 
Deeds,  when  deemed  admitted  by  consent,  p.  272,  r.  13. 
Defitnlt,  effect  of  failure  to  appear  and  answer,  p.  275,  r.  18. 

of  failure  to  answer  supplemental  bill,  p.  291,  r.  46. 

effect  of,  on  prayer  for  ii^unction,  p.  296,  r.  65. 
Semnrrer,  when  allowed,  p.  282,  r.  81* 

by  leave  of  court,  p.  283,  r.  82. 

sufficiency  of,  p.  285,  r.  86. 

to  supplemental  bill,  p.  298,  r.  57. 
Depositions,  how  authenticated,  p.  803,  r.  67. 

what  used  before  master,  p.  818,  r.  80. 
Dismissal  on  failure  to  file  replication,  p.  802,  r.  66. 
Docket,  entry  of  return  of  subpoena,  p.  274,  r.  16. 
Evidenoe,  deeds  when  deemed  admitted  by  consent,  p.  272, 
r.l3. 

answer,  when  not,  p.  288,  r.  41. 

what  admissible  before  master,  p.  313,  r.  80. 

how  taken,  p.  313,  r.  81. 
Examination,  of  party  as  to  accounts,  p.  313,  r.  79. 

of  creditor  or  claimant,  p.  313,  r.  81. 
Exoeptions,  to  answer,  when,  p.  800,  r.  61. 

to  answer,  when  deemed  abandoned,  p.  801,  r.  63. 

answer  on  allowance  of,  p.  801,  r*  64. 

to  master's  report,  p.  314,  r.  83. 

costs  on  exceptions  overruled,  p.  815,  r.  84. 
Sxeeution,  ferm  of,  p.  270,  r.  8. 

in  foreclosure  suits,  p.  818,  r.  92. 
Zixud  prooess,  forms  of,  p.  270,  r.  & 
Foreelosiire,  decree  in,  p.  818,  r.  92. 


INDEX.  537 

BT7LE8  IN  EdVTTY  ^  Continued, 
Form,  of  bill  in  equity,  p.  276,  r.  20. 
GnardiaxiB  ad  litem,  how  appointed,  p.  816,  r.  87. 

who  to  sue  by,  p.  316,  r.  87. 
Heir,  when  a  necessary  party,  p.  294,  r.  50. 
Infants,  to  sue  by  guardian,  p.  316,  r.  87. 
Injunction,  demand  for,  in  bill,  p.  278,  r.  23. 

when  granted  as  of  course,  p.  296,  r.  55. 

granted  in  vacation,  continuance  of,  p.  296,  r.  55. 
Interrogatories,  in  bill  to  be  numbered,  p.  288,  r.  41. 

form  of,  p.  290,  r.  iS. 

what  need  not  be  answered,  p.  290,  r.  44. 
Issne,  on  replication  filed,  p.  302,  r.  66. 
Joint  debtors,  suits  against,  p.  294,  r.  51. 
Marshal,  to  serve  process,  p.  273,  r.  48. 
Ilaster,  when  references  to  be  laid  before,  p.  310,  r.  74. 

duty  of,  on  order  of  reference,  p.  310,  r.  75. 

report  of,  what  to  contain,  p.  311,  r.  76. 

proceedings  before,  p.  311,  r.  77. 

witnesses,  how  sworn,  p.  312,  r.  78. 

appointment  of  standing  masters,  p.  313,  r.  82. 

compensation  of,  p.  313,  r.  82. 

exceptions  to  report  of,  p.  314,  r.  83. 

costs  on  exceptions  overruled,  p.  315,  r.  84. 
Mistakes,  clerical,  in  decrees  corrected,  p.  315,  r.  85. 
Motions,  court  always  open  for,  p.  267,  r.  1. 

office  of  clerk  always  open  for,  p.  267,  r.  2. 

entry  of,  by  clerk,  p.  268,  r.  4. 

what  grantable  of  course,  p.  269,  r.  5. 

what  not  grantable  of  course,  p.  269,  r.  6. 

when  may  be  heard  ex  parley  p.  269,  r.  6. 

to  set  aside  decree  of  default,  p.  275,  r.  19. 
Votioe,  of  motion  in  vacation,  p.  267,  r.  3. 

imparted  by  entry  in  order  book,  p.  268,  r.  4. 

to  solicitor  deemed  notice  to  party,  p.  268,  r.  4. 

to  take  testimony  by  commission,  p.  303,  r.  67. 

of  time  and  place  of  taking  testimony,  p.  303,  r.  67. 
Oath,  affirmation  equivalent  to,  p.  818,  r.  91. 
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Orders,  circuit  court  always  open,  p.  267,  r.  1. 

office  of  clerk  always  open,  p.  267,  r.  2. 

circuit  judge  may  make  in  vacation,  p.  268,  r.  4. 

of  course  on  default,  p.  275,  r.  18. 

for  amendment  abandoned,  p.  282,  r.  SO. 

to  take  testimony  in  yacation,  p.  SOS,  r.  67. 
'  Fartiei,  how  affected  by  process,  p.  271,  r.  10. 

to  bills  in  equity,  p.  278,  r.  22. 

proper,  when  not  necessary,  p.  291,  r.  47. 

when  too  numerous,  p.  293,  r.  48. 

trustees,  etc.,  p.  293,  r.  49. 

heir,  when  necessary,  p.  294,  r.  50. 

joint  debtors  as,  p.  294,  r.  51. 

nominal,  who  are,  p.  295,  r.  53. 

defect  of,  suggested  in  answer,  p.  294,  r.  52. 

defect  of,  suggested  at  hearing,  p.  295,  r.  53. 

examination  before  master  as  to  account,  p.  318,  r.  79. 
Plea,  when  allowed,  p.  282,  r.  31. 

by  leave  of  court,  p.  283,  r.  32. 

argument  on,  and  effect  of  decision,  p.  284,  r.  38. 

sufficiency  of,  p.  285,  r.  37. 

to  supplemental  bill,  p.  298,  r.  57. 
Fractiee,  regulation  of,  p.  317,  r.  89. 

analogous  to  chancery,  p.  318,  r.  90. 
Prayer,  in  bill,  p.  277,  r.  21. 

for  process,  p.  278,  r.  23. 
Proceedingi,  regulation  of,  by  circuit  court,  p.  317,  r.  89 
Process,  mesne,  what  constitutes,  p.  270,  r.  7. 

final,  what,  p.  270,  r.  8. 

writ  of  assistance,  when,  p.  271,  r.  9. 

parties,  how  affected  by,  p.  271,  r.  10. 

when  to  issue,  p.  271,  r.  11. 

issuance  of  course,  when  returnable,  p.  272,  r.  12. 

memorandum  on  subpoena,  p.  272,  r.  12. 

separate  writs,  when  to  issue,  p.  272,  r.  12. 

service,  how  made,  p.  272,  r.  13. 

alMs  subpoena,  when,  p.  273,  r.  14. 
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who  may  serve,  p.  273,  r.  15. 

entry  in  docket  on  retom,  p.  274,  r.  16. 

to  make  parties  to  bill,  p.  278,  r.  22. 

rales  and  regulations  for,  p.  817,  r.  89. 
Proehein  ami,  who  to  sue  by,  p.  816,  r.  87. 
Beferenee,  of  aooonnt  of  personal  estate,  p.  909,  r.  78. 

when  to  be  laid  before  master,  p.  810,  r.  74. 

duty  of  master  as  to,  p.  310,  r.  75. 

report,  what  need  not  contain,  p.  811,  r.  76. 

proceedings  before  master,  p.  311,  r.  77. 

witnesses,  how  summoned,  p.  812,  r.  78. 

account,  production  of,  and  examination  of  party,  p.  813, 
r.79. 

affidavits,  etc.,  what  used,  p.  813,  r.  80. 

examination  of  creditor  and  claimant,  p.  813>  r.  81. 

appointment  and  compensation  of  master,  p.  818,  r.  82. 

exceptions  to  report  of  master,  p.  314,  r.  88k 

costs  on  exceptions  overruled,  p.  315,  r.  84. 
Sehearing,  petition  for,  what  to  contain,  p.  816»  r.  88. 

when  may  be  gpranted,  p.  316,  r.  88. 
Beplication,  when  need  not  be  filed,  p.  290^  r.  46i 

when  to  be  filed,  p.  802,  r.  66. 
Beport,  of  master,  p.  314,  r.  83. 

exceptions  to,  p.  815,  r.  84. 

not  to  be  recited  in  decree,  p.  815,  r.  86. 
Bnlei,  court  always  open  for  making,  p.  267,  r.  1. 

clerk's  office  always  open  to  receive,  p^  267»  r.  2. 

circuit  Judge  in  vacation  may  make,  p.  267,  r.  8« 

entry  of,  by  clerk,  p.  268,  r.  4. 

of  practice,  may  be  made  by  circuit  court,  p.  817»  r.  89.  * 
Service  of  process,  how  made,  p.  272»  r.  IS. 

who  may  make,  p.  273,  r.  15. 
Snbpomai  when  to  issue,  p.  271,  r.  XL 

when  returnable,  p.  272,  r.  12. 

how  served,  p.  272,  r.  13. 

aiiaa,  when  to  issue,  p.  273,  r.  14.. 

who  may  serve,  p.  273,  r.  15. 

entry  in  docket  on  return,  p.  274,  r.  1(U 
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Supplemental  bill,  when  proper,  p.  298,  r.  57. 

what  not  neoeeeary  in,  p.  298,  r.  58. 
Teitinumy,  how  taken,  p.  90S,  r.  67. 

commissions,  when  taken  ont,  p.  SOS,  r.  67. 
court  may  assign  time,  p.  803,  r.  67. 
by  deposition  after  issue,  p.  806,  r.  68. 
time  allowed  may  be  enlarged,  p.  807,  r.  69. 
publication  of,  on  notice,  p.  807,  r.  69. 
de  bene  esse,  when,  p.  806,  r.  70. 
notice  required,  p.  808,  r.  70. 
form  of  last  interrogatory,  p.  808,  r.  71. 
Trial,  testimony,  how  taken,  p.  SOS,  r.  67. 
Tniiteei,  as  parties  to  suits,  p.  298,  r.  49. 
Yerifleation,  of  answer,  before  whom,  p.  299,  r.  59. 
Witneisoi,  before  master,  how  summoned,  p.  812,  r.  78. 
Writ  of  aitiitanGe,  when  to  issue,  p.  271,  r.  9. 
Writ  of  sequestration,  when  to  issue,  p.  270,  r.  8. 
floandal.    See  Impebtiioenoe,  76. 

Lord  Bacon's  ordinance,  with  respect  to,  238. 
exceptions  to  answer  for,  form  of,  509. 
Secondary  Mill,  127. 

defence  to,  217. 
Sequeitration,  on  mesne  process,  iO. 

nigit  against  peers  and  members  of  the  House  of  Commons, 
41. 
officers  of  the  court,  41. 
under  a  decree,  125. 
Setting  down  the  oause,  105. 

Specific  performanoe,  statement  of  the  relation  in  a  bill  for,  176. 
*     forms  of  bills  for,  838,  et  seq, 

vendor  against  vendee,  838. 
vendee  against  vendor,  885. 
lessee  against  lessor,  889. 
of  bill  by  surety  to  enforce  agreement  to  indemnify,  841. 
bill  to  enforce  contract  to  make  policy  of  insurance, 
342. 
supplemental  bill  in  suit  for,  445. 
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state  of  fiieti,  when  laid  before  the  master,  p.  115. 

may  be  referred  for  scandal  orimpertinenoe,  115. 
SnbpoBnai  37. 

return  of,  87,  88. 

when  required  after  amendment,  72. 

prajed  for  by  the  bill,  88, 165. 

porposes  for  which  the  writ  is  required,  182. 

to  revive,  ISi. 

rejoin,  88. 
when  a  commission  is  reqniredt  8L 
ad  testificandum,  88. 
to  hear  judgment,  105. 
form  of  prayer  for,  880,  881. 
Suit,  in  general,  24. 

in  chancery,  how  commenced,  83. 
suits  when  abated,  and  when  defective,  188. 
f npplemental  bill,  127. 
parties  to,  128. 

may  be  filed  after  decree,  129. 
filed  after  publication,  129.  j  yi; 

In  the  nature  of  a  bill  of  review,  127.       »  -         /  ^ 

a  bill  of  revivor,  130. 
form  and  structure  of,  131. 
original  bill  in  the  nature  of,  130, 131, 198. 
form  and  structure,  130, 131, 200. 
forms  of,  4Mt  et  seq. 
Time,  for  appearing,  43. 
Title,  definition  of,  176. 
of  bill,  forms  of,  321. 
complainants  must  appear  in  the  i^tating  part  of  the  bill, 

176. 
of  defence  set  up  In  answer,  fbrms  of,  492,  493. 

demurrers,  forms  of,  471. 
to  pleas,  forms  of,  479. 
Trade-mark,  forms  of  bills  to  restrain  illegal  nse  of,  871,  874. 
Travene,  meaning  of,  149. 
In  an  answer,  237. 
general,  in  answer,  287. 
Eq.  Pl.— 46. 
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Trial,  definition  of,  p. 

Tnuti,  farvoB  of  bills  relating  to  the  execution  of,  425. 

of  bill  to  remove  trustees,  429. 
Vendor  and  Tandee,  bill  by  vendor  for  specific  performance, 
forms  of,  838,  884. 
by  vendee  for  specific  performance,  form  of,  886. 
Warrants,  to  attend  the  master,  56. 

how  served,  57. 
Waste,  forms  of  bills  to  restrain,  433,  et  seq. 
Widow,  form  of  bill  by,  against  heir,  for  dower,  888. 
Will,  cannot  be  prov^  as  an  exhibit,  88. 
proving  in  chancery,  96. 

bill  by  trustee  under,  to  carry  trust  into  execution,  425. 
to  perpetuate  testimony  of  witness  to,  438. 
WitniiSM,  method  of  examining,  86. 

of  cross-examining,  87. 
attendance  of,  how  enforced,  87. 
re-examination  of,  88. 
in  what  cases  parties  may  be,  89. 
when  they  may  demur  to  interrogatories,  89. 
incapable,  from  age  or  sickness,  of  coming  to  the  office,  at- 
tended by  a  master  to  take  their  depositions,  90. 
objections  to  the  credit  or  competency  of,  96. 
two,  at  least,  necessary  to  contiadict  a  positive  denial  in  the 

answer,  109. 
examination  of,  before  a  master,  114. 
cannot  be  examined  to  the  same  points  which  were  in  issue 

in  the  cause,  without  a  special  application,  114, 115. 
to  a  supplemental  bill,  filed  after  publication,  127. 
form  of  bill  to  perpetuate  testimony  of,  438. 
of  bill  to  take  testimony  of,  iie  bene  esse,  440. 
Writ,  of  assistance,  126. 
of  execntioB,  12^ 
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